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BRIEF FOR PLAINTIFFS IN ERROR. 


This was an action of ejectment, begun and carried to 
final judgment in the Cirevit Court of the United States for 
the District of Indiana. 

The pleadings are in the simple form prescribed by the 
Statutes of Indiana. The verdict or finding is “ for the 
plaintiff,” in the form prescribed by the statute of that State 
for a general verdict or finding upon all the issues submit- 
ted by the pleadings. 

DECLARATION, 
Filed July 26, S82. 


The plaintiffs, Dayton 5. Morgan and E. Ashley Smith, 
citizens of the State of New York, complain of the defend- 
ant, Frederick Eggers, a citizen of the State of Indiana, and 
say that they, plaintiffs, as tenants in common, are the 
owners in fee simple, and entitled to the possession of the 
following described real estate in the County of Lake in the 
State of Indiana, at the District aforesaid, to wit: 

All of the north part of lot two (2) in section thirty-six 
(36), township thirty-eight (38) nortli, of range ten (10), west 
of the second principal meridian, wi:ich lies west of the 
track of the Lake Shore and Michigan Southern Railroad, 


and north of a line parallel with the north line of said lot 


two (2), and seven hundred and fifty-three (753) feet south 
therefrom. 

That the defendant, Frederick Kevgers, at the district 
aforesaid, now holds possession of the said described real 


estate without right, and for more than a year past bas 
unlawfully kept the plaintiffs out of possession. 

Wherefore the plaintiffs demand judgment for the re- 
covery of said real estate, and two thousand dollars dam- 
ages for being kept out of possession and for other proper 
relief. U. J. HaAmMMonpn, ; 

Att’y for Plaintiffs. 


PLEA. 
Filed October 10, 1882. 
Comes now the defendant bv counsel and files his 
answer herein, in the words following, to-wit: 
The defendant for answer denies every allegation in the 
complaint. A. C. Harris, for defendant. 


RECORD OF THE TRIAL, VERDICT AND JUDGMENT, 
January WD. W883. 

And afterwards, to-wit, on the the 20th day of January, 
1883, at the November Term of said court before the 
Honorable Walter Q. Gresham, judge as aforesaid, the-fol- 
lowing further proceedings in the above entitled cause were 
had, to-wit: 


(JURY WAIVED. ) 


Come the parties by counsel and by agreement this cause 
is submitted to the court for trfal. 

(Stipulation in this courtsupplies the written submission 
which the clerk omitted from the transcript.) 


(VERDICT. } 


And the court having heard the evideuce and being fully 
advised finds for the plaintiffs, 


(JUDGMENT, ) 


and orders and adjudges that they are entitled to and shall 
have and recover of defendant the possession of so much 
of said lot two (2) as hes south of the south line of lot num- 
bered «ne (1 pas indicated by a fence constructed and main- 
tained by the defendant as and on said south line, said fence 
running from the State line easterly to Lake Michigan, 
and assesses the damages at Sl and costs taxed at 8 — 
which the plaintiffs shall recover of defendant. 

All of which is finally ordered adjudged and decreed. 


* a 


MOTION TO AMEND JUDGMENT. 
(Shown by the Re cord and Bill of Exceptions.) 

The plaintiffs in the above entitled cause, Dayton 8. 
Morgan and E. Ashley Smith, move the court to amend 
and reform the judgment entered in the above entitled 
cause at the November Term of this court, 1882, on the 20th 
day of January, 1883, so that said judgment shall conform 
to the complaint in said cause and to the finding or verdict 
of the court rendered upon the trial of said cause. 

Upron J. HAMMOND AND Epwarp Rosy, 
Attorneys for said plaintiffs. 
ORDER DENYING MOTION. 

Come now the parties by their respective attorneys, and 
thereupon the court being sufficiently advised in the prem- 
ises doth now overrule the motion, filed by the plaintiffs 
herein on the 25d day of April, 1884, to amend and reform 
the judgment of the -court heretofore entered herein; to 
which ruling of the court in overruling said motion the 
plaintiffs, by their attornevs, now except and file their bill 
of exceptions herein inthe words and figures following, to 
Wit: 


Then follows the bill of exceptions, stating the motion to 
amend and the exception to the order denying it, and con- 
taining the Cpinion delivered by the Judge upon the mo- 
hlon. 

(Stipulation and exemplification supply the signature of 
the Judge to this bill of exceptions, which the clerk oiitted 
from the copy included in the transcript.) 

ERRORS ASSIGNIED 

That said judgment doth not pursue the issue and finding 
thereon, rendered and entered of r cord, us the law directs 
and requires. 

Also, the Circuit Court erred in refusing to amend and 
reform said judgment. 

(PRAYER FOR REVERSAL.) 

Wherefore the plaintiffs in error pray that so much of 
said judgment as appears to be erroneous may be reversed, 
annulled and set aside, and that the judgment of the Cir- 
cuit Court in refusing to amend and reform said judgment 
may be reversed; and that said judgment on the issues in 
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said cause mav be reformed and amended, and such further 
proceedings had that there may be no error therein. 


After assigning above errors on the record, upon consul- 
tation and study, the undersigned arrived at the opinion that 
Mandamus to require the Circuit Court to make the amend- 
ment, was the proper remedy, and that Error would not lie 
to compel the amendment. An exemplification of the record 
of the Circuit Court in the cause was annexed to and made 
part of the petition, which was docketed as No. 10, original, 
of October Term, 1884. In oral argument and in “ brief in 
reply,” at page 3, we called the attention of the court to the 
present case (then pending as No. 1256) with the assignment 
of errors and prayer above quoted, with the citation and 
proof of service also on file, adding the statement: “So, if 
“the petitioners are entitled to a remedy on the record of 
“the Circuit Court, they will have it in one case or the 
“other. If mandamus is the proper remedy, it will come 
“in this case, and they will pay the costs of the Writ of 
“Error. (lus. Co. v. Comstock, 16 Wall. 258, p. 271.)” 

The case was very considerately heard upon the return to 
the writ, and oral as well as printed arguments on both 
sides, and decision rendered (Laparte Morgan, 114 U. 8. 174) 
to the effect that the errors above assigned are cognizable 
on Writ of Error. 


The Statutes direeting the Cireuit Court, in the case, are 
in part statutes of the United States, and in part Statutes 
of Indiana applied by the Statutes of the United States, 
namely : 


Unitrep STATES REvISED STrarTures. 


“Sec. 914. Che practice, pleadings and forms, and 
modes of proceeding in civil causes, other than equity and 
admiralty causes, in the circuit and district-courts, shall con- 
form, as near as may be, to the practice, pleadings and 
forms, and modes of proceeding eXisting at that time, in 
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like causes in the courts of record of the state, within which 
such circuit or district courts are held, any rule of court 
to the contrary notwithstanding.” 


“Sec. 648. The trial of issues of fact in the Circuit Courts 
shall be by qury, e xcept in cases of equity, and of admiralty 
and maritime jurisdic tion, and except as otherwise provided 
in proceedings i in bankruptey, and by the next section. 


“Sec. 649. Issues of fact in civil cases in any Circuit 
Court, may be tried and determined by tli court without 
the intervention of a jury, wherever the part or their 
attornevs of record, file with the clerk a saivalesien in writ- 
ing waiving a jury. The finding of the court upon the 
facts, which may be either general or special, shall have 
the same effect as the verdict of a jury.” 

(These sections seem mandatory; and where it appears 
by the record that a jury was waived, and the trial was by 
the court, without the intervention of a jury, it would 
seem a necessary presumption that the court proceeded 
lawfully; and that the parties or their attorneys of record 
had filed with the elerk u stipulation in writing waiving a 
jury as the law required. Omnia praesumuntur rite et 
solemniter acta. 

The mandate is, in effect, that issues of fact shall not be 
tried in the circuit courts except by jury unless the parties 
file a stipulation In writing walving a jury 


“Sec. 700. When an issue of fact, in anv civil case, In a 
Circuit Court, is tried and determined by the court, with- 
out the intervention of a jury, according to section GAY, the 
rulings of the court in the progress of the trial of the cause, 
if excepted to at the time, and duly presented by a bill of 
exceptions, may be reviewed by the Supreme Court, upon a 
Writ of Error or upon Appeal; and when the finding is 
special, the review hav extend LO the det term inh ition of thre 
sufficiency of the facts found, to support the judgment.” 


‘Sec. 987. When a circuit court enters judgment in a 
civil action, either upon a verdict or on a finding of the 
court Upon the fac tS, 7 CASES where Su¢ j, (! frida id 18 allowed,” 
—(The statute does not deem it — le that a cire uit court 
can enter judgment in any other case. If the court acts as 
a court, it will act in obedience to the above sections, or it 


b 


is not allowed to act at all)— Mxecution may, on motion 
of either party, at the discretion of the court, and on such 
conditions for the security of the adverse party as it may 
judge proper, be stayed forty-two days from the time of enter- 
ing judgment, to give time to file in the clerk’s office of said 
court a petition for new trial.” 


These sections fix the law, in relation to trials by the court, 
in the Cirenit Courts of the United States. They leave 
room for no latitude. 

And so it has been adjudged. Even in Louisiana, 
where the local methods of practice were like the methods 
of chancery, this court held, that this statute is binding on 
the federal courts, and can not be disreyarded. Insurance Co. 
v. Tweed, 7 Wallace, 44, p. 51. 

It would seem that the absence of a written stipulation 
would not affect the jurisdiction of the court, to try the 
‘ase in lieu of ajury. (Phillip’s Practice, 51, 155; edition 
of 1876, pp. 53, 153, Ch. XXIL, first page.) 

Lawful authority to act, in lieu of the jury, must be pre- 
sumed, when it appears that the jury was waived, and the 
issues were tried by the court, and a finding thereon was 
announced. Grignons, Lessee, v. Astor, 2 How. 319; Tilton 
v. Cofield, 98 U.S. 165. 

It is stipulated by Counsel for both parties here, that a 
jury was waived below, and the case submitted to the court 
for trial pursuant to the statute, by stipulation in writing 
signed by the attorneys for both parties and filed with the 
clerk, the absence of that submission from the record being 
first discovered when the record was printed. 

This court announced, in 1855, that,“ parties may, by 
“consent, Walve the trial of issues of fact by i jury, and 
“submit the trial of both facts and law to the court.” It 
will not be a “ mis-trial.” But if error appears on the face 
of the record, the judgment entered will be reversed. (Ciuild 
v. Frontin, 18 How. 135). 

Notwithstanding there is no submission in writing, this 
court may, according to the course of the common law, re- 
view the record on Writ of Error, and determine whether 
the judgment pursues the finding. In fact mav examine 
evervthing except the’ rulings of the court on the trial. 
which can not be examined in any case where no bill of ex- 
ceptions is made. 

Bond y. Dustin, 112 U.S. 606-9. 
Campbell v. Boyreau, 21 How. 223, p. 226. 


Flanders v. Tweed, 9 Wall. 425. 

Payne v. Central Vermont R. R., 118 U. 5. 158. 
Allen vy. St. Louis Bk., 120 U.S. 50. 
Alexandria C. Co. vy. Swann, 5 How. 85. 

7, & & a oe Ge &. Myers, IS How. 246, 252. 


THe Revisep Statutes OF INDIANA contain the following 
provisions, enacted and 1n) force Septem be r 19. 1831. 

“See. 335. Devinirion. The pleadings are formal alle- 
gations by the parties, of their respective claims and de- 
fenses, for the juagment of the court.” 


‘§ 336. Disrixncr Forms ApousHuep. All the distinet 
forms of pleading heretofore existing, inconsistent with the 
provisions of this act, are hereby abolished; and hereafter 
the forms of pleadings in civil actions in courts of record, 
and the rules by which the sufficiency of the pieadings 1s to 
be determined are modified as prescribed by this act.” 

“§ 3387. Wuar ALLoweb. The only pleadings allowed 
are: First, the complaint by the plaintiff: second, the de- 
murrer and answer by the defendant; ¢hird, the demurrer 
and reply by the plaintiff. 


*§ 558. ComMPLAINT — CONTENTS — PARAGRAPHS NUM- 
BERED. ‘The first pleading on the part of the plaintiff is 
the complaint. The complaint shall contain: /irst. The 


title of the cause. specifving the name of the court. anc the 


COUNLY In which the action is brought, and the names of 


the parties to the action, plaintiff and defendant. Second. 
A statement of the facts constituting the cause of action in 
plain and concise language, without repetition, and in such 
manner as to enable a person of common understanding 
to know what is intended. Third. Where the complaint 
contains more than one cause of action, each shall be dis- 
tinctly stated in a separate paragraph and numbered. 
Fourth. A demand of the relief to which the plaintiff may 
suppose himself entitled. If the recovery of money be de- 
manded the amount thereof shall be stated.” 


“$ 363. The court, ' . may, in all proper 
Cases, Upon motion. order a bill of particulars of the claim 
of either party, and abstracts of title to be furnished.” 


‘+ 


EJECTMENT. 


“§ 1050. Acrion For Possession. Any person, having 
a valid subsisting interest in real property, and a right to 
the possession thereof, may recover the same, by action, to 
be brought against the tenant in possession.” 


“§ 1054. Conrents or Compiarnt. The plaintiff in his 
complaint, shall state that he is entitled to the possession of 
the premises, particalarly describing them, the interest he 
claims therein, and that the defendant unlawfully keeps 
him out of possession.” 


“§ 4055. Answer IN Dentat—Errecr. The answer of 
the defendant may contain a denial of each material alle- 
gation or statement in the complaint, under which denial 
the defendant shall be permitted to give in evidence every 
defense to the action that he may have, legal or equitable.’ 


“¢ 1056. Where the defendant makes defense it shal] 
not be necessary to prove him in_ possession of the prem- 


1Sses. 


“§ 1057. The plaintiff must recover on the strength of 
his own title.” 


“1060. : The plaintiffs may recover, against one 
or more of the defendants, the premises, or any part 
thereof, or interest therein, or damages according to the 
right of the parties ; but the recovery shall not be for a 
oreater interest than that claimed.” 


“§ 1064. New Triat or Right—Bonp. The court ren- 
dering the judgment, on application made within one year 
thereafter by the party against whom judgment is rendered, 
his heirs, assigns or representatives, and on the applicant 
giving an undertaking, with surety to be approved by the 
court or clerk, that he will pay all costs and damages, 
which shall be recovered against him in the action, shall 
vacate the judgment and granta new trial. The court shall 
grant but one new trial under the provisions of this sec- 
LO}, 


“$ 045. Verpictr. The verdict of a jury is either gen- 
eral or special. A general verdict is that by which they 


0 


pronounce generally upon all or any of the issues, either in 
favor of the plaintiff or defendant. A special verdict is 
that by which the jury find the facts only, leaving judg- 
ment thereon to the court.” 


“§ 550. Jury How WAIvED. The trial by jury may be 
waived by the parties, in all actions, in the following man- 
ner: First. By failing to appear atthetrial. Second. By 
a written consent in person or by attorney, filed by the 
clerk. Third. By oral consent in open court, entered on 
the record.” 


“§ 551. Spectra Finpine By Court. Upon trials of ques- 
tions of fact by the court, it shall not be necessary for the 
court to state its finding, except generally for the plaintiff or 
defendant unless one of the parties request it, with a view 
of excepting to the decisiun of the court Upor the questions 
of law involved in the trial, in which case the court shall 
first state the facts in writing, and then the conclusions of law 
upon them, and judgment shall be entered accordingly.” 


7 HD. The provisions of this Code respecting trials by 
jury apply, so far as they are applicable, to trials by the 
court.” 


‘§$ 564. When atrial by jury has been had,and a gen- 
eral verdict rendered, the judgment must be in conformity 
to the verdict.” 


“§ 565. Where the verdict is special, or where there has 
been a special inding on particular questions of fact, the 
4 
court shall render the proper judgment.” 


lt is decided and determined by the Supreme Court of 
the State of Indiana, and was so established betore the pro- 
ceedings referred to, that a finding by the court, not made 
at the request of either Or any of the parties 1s not a special 
finding. Northeutt v. Buckles. 60 Ind. 577. PD. 579: Caress vv. 
koste r, 62 Ind. 145, p. oo—4. 

This statute seems to be applied, by the federal court, to 
trials in ejectment, before it. Where the Cireuit Court of 
the United States, adopts the process pointed out by a State 
law, there must be no essential variance. Such a variance 
is a new rule, unknown to anv act of Congress, or the State 
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is totally distinct, as distinct as ifthe finding was the verdict 
of a jury) “and judgment shall be entered accordingly.” 
“The provisions of this Code respecting trials by jury, apply, 
“so far as they are applicable, to trials by the court. When 
“a trial by jury has been had, and a general verdict ren- 
“de re cd. thi, pe Maree dil conformal uto the verdict. Where 
“the verdict is special, or where there has been a special 
“finding on particular questions of fact, the court shall 
“render the proper judgment.” 

Statutes are not to be construed as derogatory t to the com- 
mon law, farther than the intent to depart from the com- 


mon law clearly appears, Statutes declarafory of the common 
law, and applying the common law LO nev remedies “ure to 
be interpreted and applied according to their purpose. 
The statute of lndiana alters tha common law, vovernline 
trials, ov/y, in that it allows the judge, by consent of the 
parties to be substituted for a jury, in actions at common 
law; and, in ease of such substitution, it permits either 


party to demand not only a special verdict detailing the 
facts, but also, a separate legal opinion as to their effect,. 
which is to be distinet from the judgm« nt: and judgment 
shall be entered accordingly. In this the course exactly con- 
forms to the common law of jury trial (except that a jury 
can not be compelled to give aspecial verdict). A special 
verdict states all the facts. 1s in) writing, anid i submitted 
for the opinion of the court upon it; the opinion of the 
court is pronounced, and judgment is entered accordingly. 
Hence the only change from the common law, is, that the 
judge may be substituted for a jury, and, if he gives a 
age’ ve reel, ~~ opinion upon the facts, so found, shall 

we delivered 1 writing, Instead of orally as the custom 
Was at common law. 

W hether the judges hold that the national statute (See. 
914) binds them bo this mode of proceeding, which requires a 
judge to state his opinion di writing, Oll a special verdict 
delivered by him, stating the facts he find or whether he 
nay follow the old mode of proceeding and ales his opinion 
ori ally, in view of the great number and uniform decisions 
of this court as tothe requisite s and qualities of speciai ver- 
dicts, and general verdicts of judges, in cases where trial by 
jury is waived, it will not be questioned that the national 
statute contains every other requisite of the Indiana 
statute for such trials; that the national statute is di rogatory of 
the common law only, un pe rmitting the party sto substitute the 
judge for the jury in trial of cases at common law; and that 
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the common law applies to govern such trials and all the 
modes ot proceeding; that the trial Is still in) au court 
authorized to hold plea according to the course of the com- 
mon law: and that the law governing the making of the 
record, the steps to be recorded, and thi foree and effect 
of the record, 1s supplied by the common law. ‘The statute 
is in effeet: “The trial of issues of fact, In common law 
“cases, in the circuit courts of the United States shall be by 
“our, except Causes may be tred and determined by the 
‘court wherever the parties elect. In which case the 
‘court shall render a general o: special verdict, which 
© shall have the Siiinie etleet iis the verdict oft il jury.” In 
this paraphrase we simply we give the words the construe- 
tion they must have in view of the common Jaw, and apply 
the mandatory properties of the word may. (Dwarris on 
Sfatites, au.) 

Llow ean the finding of the court have the effect which 
the common law gives to the verdict of a jurv, if itis not 
entered solemnly of record, so that we can know what it is? 
[low can it be, or be known to be generalor special, or have 
the effect of such a verdict unless it has the place of such a 
verdict in the record?” 

At common law the verdict was always plainly entered 
as in Rastell’s Entries, 253; Cokes Entries 1S4-216: Running- 
ton on Kjectment, 232-5, 475-9, 510; Coke on Littleton, 227 a, 
b: Aston’s Entries, 508: Harris’ Entries, 341, 356: Mallory’s 
Entries, 43-4; Lilly's Entries, 515; 4 Co. Inst. 87: Then fol- 
lows: ideo consideratum est— 

Judgment can be given only on what has gone before in 
the reeord. 

Co. Litt. 39 a. 
Cunningham Law Die. title judgment. 
Tomlin Law Die. title Judgment and Reeord 

This court holds plea according to the course of the com- 
mon law. The Very W rit of error it has issued in this cause 
is in) the words found in) the above cited entries, \\ here thev 
are in English, and is an exact translation of those in Latin. 

So the common law enters into and controls the whole 
hatter. 

lMither this case was tried, and there was a verdict below 
separate from the judgment, or it Was i mis-trial. not ac- 
cording to the course of the common law. But the record 
sent up showsa general verdict for the plaintiff, dulv and 
regularly rendered, in the form preseribed both by the na- 
tional and state statute, suflicient at common lew, and re- 
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corded according to the regular course of the common law. 
Shall it not have the effect of a general verdict of a jury so 
delivered and recorded? It does not appear that the judg- 
ment begins a new paragraph. But in all of Coke’s and 
Rastell’s eutries, and in most of the prec cle nis above cited, 
there is no paragraph after the verdict and before the judg- 
ment. So this record is right In that respect. It does not 
confound verdict and judgment, because, like all the pree- 
edents, it is written without paragraphs 

Recording the complete verdict, this record proceeds, 
thus: “The court being fully advised, finds for the plaiut- 
ifts, and orders and adjudges that they are entitled to,” ete. 
Hlad the clerk written the words the court before the word 
ore rs, OF had he chosen the words ute it is ordered and acd 
judged,” no shadow of claim could be made that the court 
below disobeved both statutes, national and state, that the 
clerk did not make the record in conformity to the order 
prescribed by the law, and that this record could not be 
read “and understood according tO the course of the COlli- 
mon law. The judgment, consequent upon the issue and 
verdict thereon, begins, “ and ”—a different matter— It con- 
tinues with the words “ orders and adjudges:” words never 
found in a verdict. It continues ‘that they are entitled 
to”—*“ adjudges that they are entitled to;” this is a conclu- 
sion of law upon the facts going before What is there in 
this, On} which to set aside the verdict and Impeach the 
part of the record including the verdict, which ts perfect 
and impregnable, tried by the rules and precedents, and 
according to the course of the common law? 

The opinion of the Judge ot the court be low, successor to 
the Judge who rendered the verdict, seenis to be, that a state 
of “anarchy” prevailed in Indiana Circuit at the ‘ime of this 
trial; that the common-law did not prevail: that the State 
practice as established by its statutes and adjudged cases, was 
advisory only; that the United States laws did not reyuire 
obedience of Judges; that in that place there is a POVCFrI- 
ment of men and not of laws; that as in the court of Amu- 
rath, the law remains in the breast of the judge until he 
shall determine the whole case with his fiat. The opinion 
goes even to the extent of holding that the common people, 
and even persons learned in the law, cannot know the effect 
of an issue tried, of a verdict rendered and recorded, or ofa 
judgment record, by application of any known and estab- 
lished rules of law, but that the effect rests in the breast and 
in the interpretation, or caprice of the man who presides in 
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the eourt, where the record remains enrolled. ‘That, in the 
circuit courts of the U nited States, Cases are ho longer at 
law, or 1n equity ; conducted, if at law, according to due 
course and process of law; but each judge is a prince con- 
ducting the proceedings, and framing the perpetual memo- 
rials thereof, according to Justinian’s Institute (Lib. 1, ‘Tit. 
2 § 6): “Quod principi placuit, legis habet vigorem:” 
(What is pleasing to the prince hath the force of law); or 
conducting the proceedings like Virgil’s Rhadamanthus: 
Leges fixit precio, atque refixil 

The obloquy such principles must cast upon the institu- 
tions of our country has been sounded from Lord Coke (4 
Inst. 55) to Chancellor Kent (1 Com. 342) and ought io be 
apparent to every thoughtful mind to-day. 

To one who has made the study of law a profession, who 
has, under the discipline of the courts, spent years in learn- 
ing those laws of practice and proceeding in which the 
orderly and just course and process of the law moves in 
this government for the people, the doctrine, advanced, seems 
paralbkel to the views held by that emperor, who wrote his 
statutes in fine characters, and posted them on high pillars, 
so that the people could see, but could not read them. 

An eminent member of this court is reported to have said 
at the Centennial of the Constitution, that the foundation of 
the national existence under the constitution lays in the 
respect of the people for the laws. 

It is a proverb in parts of the old world that: An ignorant 
magistrate makes sedition. 

Certain it is, that if in our system of government—judges 
disregarding their specific oaths—may make new laws, or 
disregard those laws established for the certainty and security 
of judical administration, judges who adopt such courses 
are in close sympathy, of action, with those who under the 
red flag proclaim: “down with the law.” 

The judgment was rendered while Judge Gresham pre- 
sided. Denying the motion to amend while Judge Gresham 
was Postmaster General, Judge Woods (his successor) gave 
it as his opinion, that the finding and judgment are not 
separate and distinct, and that the meaning is the same as 
if the entry read in a different way—an unlawful way. 

Plaintiffs in error insist. , 


- 


1D 
I. 


Record: Recordum, is a memorial or remembrance of the 
proceedings, and acts, of a court of justice, which hath 
power to hold pleas, according to the course of the common 
law, of real or mixed actions, ete. 

Coke’s Institutes 260 a. , 
| Bl. Com. 69; 3 Id. 24. 


if. 
What the law requires to be done, and appear of record, 
can only be done and made to appear by the record itself, 


or an exemplification of the record. 
Elliot v. Piersol, 1 Peters. p. 340. 


ITT. 


In suits at common law the record will be re-examined 
in this court according to the rules of the common law. 

(The authorities on this are the same as cited in support 
of paragraph VI, post.) 

IV. 

The record of final judgmené in a court of justice which 
hath power to hold pleas according to the course of. the 
common law, should, in each case where defense is made, 
contain 

(1) An assue of fact or of law. 

(2) Ifthe issue is of fact, the record must show that the 
case is tried by a jury, or that the jury is waived, and that 
the trial is by the judge 

(3) The next thing required to be shown by the record 
is the verdict upon the issue committed to the jury or judge 
for examination. (3 Bl. Com. 378.) 

(4) The last thing ts the judgment which is, “the sen- 
tence of the law, upon the matter contained in the record.” 

3+ Blackstone Com. 395. 


“Tn a disputed case, @ verdict is simply the answer ofa 


jury to the court on the issues: of fact committed to their 


examination; a judgment is the conclusion that flows from 
the law and the verdict.” 
Stennett v. Scott, 2 Eng. (7 Ark.) )p. 251. 
(The course and process of » he common law in actions of 
ejectment is plainly shown in Gilbert on Ejectment, pp. 1, 92- 
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95, and in the precedents of Records shown in the Entries 
above cited. | 


VI. 

Whether the case is tried by a jury, or by consent of the 
parties the Judge is substituted for the jury, the finding is a 
verdict; to be recorded as such, and to have the same force and 
effect in either case; and the record will be examined and 
tried in this court according to the rules of the common law 

Upon records like the one before us these rules have been 
applied, both before (18 Wallace, 2357-254) and since the 
statutes, authorizing exceptions to be saved to the rulings 
of the judge during the trial where a jury is waived. 

Craig v. Missouri, 4 Peters, 410, pp. 424-8, 439. 
Weems v. George, 13 How. 190, p. 197. 
Graham v. Bayne, 18 How. 60. 

Guild v. Frontin, 18 How. 135. 
Insurance Co. v. Tweed, 7 Wal. 44. 
Bassett v. U. S.. 9 Wal. 38. 

Norris v. Jackson, 9 Wal. 125. 

Copelin v. Ins. Co., 9 Wal. 461. 
Coddington v. Richardson, LO Wal. 516. 
Genneres v. Campbell, 11 Wal. 193. 
Miller yv. Life Ins. Co., 12 Wal. 285. 

Dirst v. Morris, 14 Wal. 484. 

City of Richmond y. Smith, 15 Wal. 429, pp. 457-8. 
Dickenson v. Planters Bank, 16 Wal. 250. 
Insurance Co. v. Folsom, 18 Wal. 237. 
Town of Ohio v. Marey, 18 Wal. 552. 
Insurance Co. vy. Sea, 21 Wal. 158. 

‘Etna Ins. Co. v. Boon, 95 U.S. 117. 
Boogher v. Ins Co., 108 U.S. 90. 

United States v. Harris, 106 U.S. 634. 
Bond yv. Dustin, 112 U.S. 604. 

Martinton v. Fairbanks, 112 U.S. 670. 
Allen v. St. Louis Bank, 120 U.S. 30. 


VII. 


In the regular course of the common law, it is the duty 
of thejury to pronounce its verdict on the issue, and of the 
clerk to record it. 

“When the jury have delivered in their verdict. and it 
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is recorded in) court, they are then discharged ; and SO ends 
the trial by jury.” (3 Blackstone Com. 573). 

When the judge is substituted for the jury it is his duty, 
in like manner to pronounce his verdict, which shall have 
the same effect as the verdict of a jury 

United States Revised Statutes, Sec. 649. 
By Indiana practice the duty is precisely the same. 
Indiana Revised Statutes, Sees. 551-555. 

To have the same effect as the verdict of a jury it must be 
recorded, in like manner. 

Vill. 

After verdict, the successful party Is, of course, entitled 
LO the judgm lit of the court. Runnington Oi Kjectment, 393. 

The court must enter a judgment on the verdict, or set it 
aside, and grant a new trial. (Mitchel v. Geisendorf, 44 Ind. 
ob. } 

According to the course of the common law. judgment 
cannot be entered until the verdict or decision upon the 
issue has been pronounced and recorded 

(iilbert on ljectment, 92—] 14. 
Runnington on Ejectment, 401. 
Adams on Ejectment, 525. 

Tyler Ol} ljectment, odz2. 

3 Blackstone Com. 395. 

3 Chitty’s Blackstone, Appendix 12. 

‘“ Judgment is the sentence of the law, upon the matter 
contained in the record.” “ The judgment, though pro- 
nounced or awarded by the judges, is not’ their determina- 
tlon or sentence, but isthe determination and sentence of the 
law.” 

o Blackstone Com. o¥d. 

Judgment is entered after the verdict, and is distinet 
from it. 

o Blackstone Com. 5d. 

The making up of the judgment and writing the same 
out upon the record are both acts of the clerk and never the 
act of the court. 

Gilbert on Ejectment, 92. 

Runnington on Ejectment, 401. 

Adams on Ejectment, *328. 

Tyler on Ejectment, 382. 

Viner’s Abridgment, title Amendment (1), 16, 22. 

Bacon’s Abridgment, title Amendment and Jeofails 
(F). 


Ee ods ccna alee ie 
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Mason v. Fox, Cro. Jac. 632. 

Usher v. Dansey, 4 Maule & Selwyn, 94. 

Rees v. Morgan, 3 T. R. 349. 

Short v. Coffin, 5 Burrow, 27380. 

The Bank of Kentucky v. Waste Oe Peters, 318 and 3 
Peters, 451. 

Woodward Vv. Brown. 15 Peters, | 

Stockton V. Bishop, 4 Llow. Ldd, p. L168. 

Fite v. Doe, 1 Blackford, (Ind.) 127. 

Smith v. Myers, 5 Blackford, 225. 

MeManus vy. Richardson, 8 Blackford, 100. 

Miller vy. Royce, 60 Indiana, 189. 

The State v. Cross, 6 Indiana, 387. 

Sherman v. Nixon, 37 Indiana, 154. 

Jenkins vy. Long, 25 Indiana, 460. 

Bales v. Brown, 57 Indiana, 282. 

Latta v. Griffith, 57 Indiana, 329. 

Silver v. Butterfield, 2 Indiana, 24. 


LX. 


In Courts of the United States the distinction between 
cases at law and in equity is rigidly preserved. (Consti- 
tution, Art. 3, § 2; Amendment, VII; R. 8S. §§ 753, 648, 914, 
861, 862.) 

By the Constitution and statutes the circuit courts of 
the United States have power to hold pleas (in cases at law) 
according to the course of the common law; other course is 
prohibited. 

United States v. Wilson, 118 U.S. 86, p. 90. 

McConihay v. Wright, 121 U.S. 201, p. 205. 

Basey v. Gallagher, 20 Wall. 670. 

Thompson v. Railroad Companies, 6 Wallace, 134. 

Bennett v. Butterworth, 11 How. 669, p. 674. 

Northern Pacific R. R.Co. v. Paine, 119 U.S. 561. 
X. 

Hence we have, before us, a record of the proceedings 
and acts, of a court of justice which hath power to hold 
pleas, in the case, according to the course of the common 


law as stated by the sages of the common law above quoted 
in paragraph numbered I. 


19 


A record can only be tried by itself, by bai inspection. It 
can not be assisted, or aided, or contradicted, or in any 
manner varied, by evidence dehors the same. 

Comyn’s Digest, title Record B. E. F. 
Coke on Littleton, 117, b. 260. 
Crosswell v. Byrnes, 9 Johns. 287. 
Young v. Thompson, 14 III. 380-1. 

+ Blackstone’s Commentaries, 24. 
Waldron vy. Green, 4 Wend. 409. 

[In re Negus, 10 Wend. 40. 

Meknight v. Dunlap, 4 Barb. 36. 

The form of the writ of error brings up the record for 
trial by bare inspection, according to the course of the com- 
mon law. 

3 Chitty’s Blackstone, Appendix XXL. 

(See the Writ of Error in this case, printed record, p. 6.) 

Under these rules we inspect the record brought up 
printed above at the beginning of this brief. 

The issue is shown by the declaration and plea 

That a jury was waived, and the court substituted for the 
jury, for the trial of the issue, next appears. 

Next appears a general verdict “for the plaintiffs.’’ 

Then follows the judgment. 

But in making up this judgment the clerk has not fol- 
lowed the issue, nor the verdict; and the plaintiffs moved 
the court to amend it, so that it shall conform to the com- 
plaint in said eause and to the finding or verdict of the 
court rendered upon the trial of said cause. 


The local statutes of Indiana which affect the case, show 
that the essential steps of common law trial are jealously 
preserved. | 

Plaintiffs in Error, as plaintiffs In Kjectment, by their 
declaration, or complaint, alleged that they were owners in 
fee simple, and entitled to the possession of a// the north part 
of Lot 2, in See. 36, T. 38 N.. R. 10, W. ete., which lies west 
of the trac k of thre Lake Shore and Micl gan Southern Rail Road 
and north of a line parallel mith thre north Line of said Lot. and 
fe Oo feet south therefrom; that the defendant he ld possession 
of the said described real estate without right, and unlaw- 
fully kept the plaintiffs out of possession; and plaintiffs 
asked judgment for the recovery of said land. 

In the petition for Mandamus we stated that the lot 
extends from the state line to Lake Michigan, and contains 
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61.50 acres; about 20 acres of which are south of the south 
line of the land sued for, and about, 20 acres are east of said 
railroad; making 40 acres of said lot outside of the land 
described in the declaration. 

The local practice of Indiana, authorizes the plaintiff, in 
ejectment to be required to furnish an abstract of his title; 
and the defendant, before pleading to the action, made a 
written motion: “that the plaintiffs be ruled to file an ab- 
“stract of title, showing their alleged title to said lands, to 
“the end that he (defendant) may be advised, as to their 
“ pretended title, to the lands in controversy.’ Such abstract 
of title was filed, and appears in fullin the Exemplification. 

Then the defendant put in a plea of general issue, called 
an answer, in these words: “ The defendant for answer de- 
nee S €0'¢ ry alle gation ‘ii the complaint. 

The form, of the complaint and answer, are prescribed by 
the local statute. By that statute, their effect is substantially 
the same as a declaration in Ejectment and plea of nof guilty, 
andconsent rule at common law. 

There was nothing in the pleadings, that put ii issue, 
in any form, the location of the boundary line of the lot, or 
made any evidence, as to its location, relevant. The local 
law made the defendant’s pleading an admission, that he was 
in possession of the land sued for. (R.S. Ind. § 1056). By 
the local law, any evidence as to ihe boundar Y; was entirely 
irrelevant to the issue. (Applegate v. Doe, 2 Ind. 169, p. 
170; Voltsv. Newbert, 17 Ind. pp. 190-1; Doe v. Hall, 2 Ind. 
24.) At common law the question of boundary could not 
be tried on those pleadings. (Doe v. Wilson, 2 Starkie, 477; 
Cottingham v. King, 1 Burrow, 623, p. 6380-1; Conner v. West 
5 Burr. 2672.) The court had nothing te do with the loca- 
tion of the boundary. (Farrow v. Farrow, 2 J. J. Marshall, 
388; Simpson v. Shannon, 5 Littel ( Ky. ), 322, p. 324.) 

This is not only good law but good sense. A alleges: “ 
own lot 2. B is in possession and keeps me out of it. I 
pray to be put in possession.” Bon his part answers: “] 
adinit that [am in possession of lot 2. But I deny that A 
owns that lot.” The court fixes a day for them to bring 
their witnesses, and orders that a jury come. When they 
come to the trial, at the day given, B says: “I admit that 
A owns lot 2. That question needs no trial. I concede 
that. But I wish this jury to point out the boundary be- 
tween lot 1, which is my lot, and lot 2 which A has sued 
for.” 

These old common law cases are in point. Plaintiff sued 


21 
for one cottage, and garden. Defendant entered into the 
consent rule, which required him ‘to specify in the con- 
sent for what pre ease Ss hee bite nds la defend, and consent to re- 
ceive a declaration in ejectment, and plead not guilty, and 
at the trial of the issue, to confess lease. entry and ouster, 
rhich he defends 


' 


and possession of the pre Mise S, be i NpIEE of 
and insists mpou fatl only.” ApDAMS [J 16. 207. lf de- 
fe na: ant. in the consent rule, adopted the same description 
that the plaintiff had adopted in his declaration, it would 
be impossible for any one to say that the boundaries of that 
parcel of land were in issue in the case. The object of the 
consent rule Was and thisat ot the statute is to vet a trial Ol) 
the merits. And where the plaintiff declares for a lot by 
its number, or describes it as a cottage and garden, and the 
defendant by his pleading says: that is a sufficient deserip- 
tion, | will defend by that description—there is no contro- 
versy as to boundaries. 

By the local statute, (Ind. R. 8S. § 1060) the plaintiff may 
recover against the defendant the premises, or any part 
thereof. This statute only affirmed the common law. (Gil- 
bert on Ejectment, 3-4.) 

The case being the common action of Ejectment, at issue 
on a declaration, for land distinctly described, a naked plea 
of general issue, and a confession that the defendant was in 
possession of the land sued for, a jury was waived; and the 
hnding of the court as entered of record is in these words: 
‘And the court having heard the evidence, and being fully advised, 
™ finds for thre plaintiffs.” (January 20), ISS 

Upon this, the clerk being ordered to enter judgment, 
recorded the judgment in the following words: “And 
‘Orders and Adjudges that they are entitled to, and shall 
“have and recover, of defendant, the possession of so much 

“of said lot two (2) as lies south of the south line of lot number 
one (1), as indicated by a fe nee constructed and maintained by 
* the de efendant as and on said south line. Said fe fice punning from 

“the State line caste) ‘ly to Lake Michigan, ‘and assesses the 
‘damages at $1, and costs taxed at $ —, which the said 
“ plaintiffs shall recover of said defendant, all of which is 
“finally ordered, adjudged and decreed.” 

In point of fact, this is a departure from the declaration: 
being a judgment for some 30 acres of land not mentioned 
in the declaration. If dictated by defendant’s attorney, it 
would have bee hh a fravndule ni judgment, intended to let the 
defendant keep all the lands sued for, without giving any 
intimation on the face of the judgment, that the re is any 
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judgment or finding against the plaintiff, for any part of 
the land described in the declaration. Yet this effect, 
(which is clearly possible) can not be ascertained from the 
record of the judgment. What is the judgment, as to pos- 
session of the land sued for, can not be determined from the 
judgment entry itself, but only by parol evidence dehors 
the record. Such form may be used for what is called by 
an old writer, “ stealing land by subtlety.” 

Afterwards, the plaintiffs moved the Circuit Court to 
amend and reform the judgment, and make the same con- 
form to the complai:.t in said cause, and to the finding or 
verdict of the court rendered upon the trial of said cause. 
This motion was carefully argued, but was denied; the dis- 
trict judge delivering the following 


OPINION: 


“Motion to amend judgment.—Woops Dist. Judge. 

Morgan and Smith sued Eggers in ejectment, for the re- 
covery of real estate described as follows: “ All of the north 
part of lot two (2), in section thirty-six (56), ete., which lies 
west of the track of the Lake Shore and Michigan Southern 
Railroad, and north of a line parallel with the north line 
of said lot two (2), and 753 feet south therefrom.” The de- 
fendant answered by a general denial, and upon the issue 
so joined, a jury being waived and trial had by the court, a 
finding and judgment of the tenor following were entered: 
“Come the parties and by agreement this cause was sub- 
mitted to the court for trial; and the court having heard the 
evidence, and being fully advised finds for the plaintiffs; 
And Orders and Adjudges that they are entitled to, and shall 
have, and recover of defendant, the possession of so much 
of said lot (2) as ilies south of the South line of lot one (1), 
as indicated by a fence constructed and maintained by the 
defendant as and on said south line, ete.” | 

The plaintiffs now insist that there is an unqualified gen- 
eral finding for the plaintiff, and that in conformity with 
this, the judgment should have been for the recovery of the 
land as described in the complaint, and that so much of the 
description set forth in the judgment as refers to the fence 
constructed by the defendants, should be expunged. 

[It was competent for the court, under the issue, to find to 
what extent the defendant was guilty, or had held unlaw- 
ful possession of the premises described; and if under the 
evidence it appeared that a fence had become or was the 


boundary of such occupation, it was proper that the fact 
should be stated as finding, and judgment, of the court. 

The finding and judgment in this instance are not sepa- 
rate and distinct, as perhaps it would have been better to 
have had them. The meaning however is clear. It its ae if 
the entry read in this way: 

“And the court having heard the evidence, etc., finds and 
orders and adjudges that the plaintiffs are entitled to and 
shall have and recover of the defendant, etc.’ The motion 
for correction is therefore overruled. 

So the Judge, holding the Circuit Court for the District 
of Indiana, opines: that the forms,and methods of proceed- 
ing, adopted and established by the common law, and which 
are essential, to preserve the methods of trial. prescribed by 
the laws of the United States, and the certainty of court 
records, form no part of the law of that court; that the 
suitors from other states, or the defendants who may be 
compelled to yield to its jurisdiction, by the process of the 
United States, have no rights which its judges are bound to 
respect, as to the course of the verdicts and judgments; but 
that those judges are at liberty to confound verdict and 
judgment; and, by introducing confusion into the simplest 
and clearest proceeding known to the law, to render a judg- 
ment, in form in favor of a party, though in fact, against 
him, in such terms that on the record, he shall have no re- 
dress. 

The opinion puts us to our primer lessons. If it was not 
that of an officer in high judicial place, we would say little. 
But as it is the deliberate opinion of the presiding Judge of 
the United States, in a great state, that legal rights are tri- 
fles, and the system of administering justice is an indifferent 
matter, we will essay in argument, to show what the svstem 
is, and why it is essential to substantial justice 


, ARGUMENT. 

Plaintiffs in Error believe that they are entitled toa rem- 
edy. 

The Cireuit Court denies them a remedy 

Their remedy is through Wrir or Error or MAn- 
DAMUS. 

Where Mandamus is the proper remedy, Error will not 
lie. (Jnsurance Co. v. Comstock, l6 Wallace. 28.) This Court 
has decided, that, on this record, the remedy is by writ of 
Error. Ex Parte Morgan, et al., 114 U.S. 174. 
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The judgment is in these words: 

Tue Court “Orders and Adjudg s that they are entitled to, 
“ond shall have and recover of defendant the possession of SO 
‘“Snuch of said lot two(2) as lies south of the south line of lot 
“number Olle (1) as rndicated by a) fi eee constructed and maine 
“Iappned hy thre defendant as and Oil said south line. Said fence 
“running from thre Mate Linn easterly lo Lake Michigan, and 11S- 
“sesses the damages at $1, and costs taxed at $— which the 
“said plaintiffs shall recover of said defendant all of which 
‘is finally ordered, aljudged and decreed.” 

That this judgment entry is wrong is evident 

[1] There was no averment of damages in the declara- 
tion: no issue on their amount. No evidenee could have 
been given to show damages or amount. (Jlansur v. Straight, 
LOS Ind. 38: Larned r. Hudson, 57 N. .¢ Lol.) This auction 
was begun in the national court: and in national courts 
the Court of Error allows no departure from the rule, that 
the judgment must be based on averment. (flarrison v. 
Nixon, 9 Pet N05: Grahaiwn v. Bayne, Ls llow. 61 Zl 

The claim for mesne profits, and for damages for with- 

ute and distinet causes of 
any recovery therefor ts 


holding possession, are separa 
action which must be pleaded, 1 
desired. 

Larned v. Hudson, 57 N. Y. Ll. 


Mansur y. Straight, 105 Ind. 558 


[2] The judgment is for more land, and is for different 
land, from that deseribed in the declaration. 

The law is, that the subdivisions of public lands touching 
an Indian boundary line, or water course, or other natural 
obstruction, shall bound thereon (2 U.S Stat. at large 313- 
t; Doe v. Hildreth, 2 Ind. 274, pp. 2809-3). The court will 
take judicial cognizance of Lake Michigan and its character; 
and that if lot 2 reaches Lake Michigan, the lake is neces- 
sarily its external boundary. So too the State Line. If lot 
2 touches the State Line, it is necessarily bounded by that 
line. (4 Stat. at Large 665.) It is by this judgment entry 
assumed to be the fact that Lot 2 is bounded on the west bv 
the State Line, and on the east by the lake. | 

The Lake Shoreand Michigan Southern Railroad is men- 
tioned in the declaration. If the road runs in Lake Mich- 
igan outside of the line of lot 2, it could not be a boundary. 
[f it runs upon lot 2, it must occupy or cut off some portion; 


und it was only that part of lot 2. west of that part, of the 
lot, thus occupied or cut off by the railroad, that was de- 
scribed, and sued for in the declaration. The boundaries as 
described in the declaration are conceded by the manner in 
which the defendant elected to plead. Applegate v. Doe, 2 
Ind. 170. 

Again: the declaration did not deseribe all that part of 
the lot lying west of the railroad; but only that part of so 
much of the lot situate west of the railroad, as lies north of a 
certain line. 

The declaration being for only that part of lot 2 lving west 
of the railroad and north of the line fixed: th: judgment 1s 
for all of lot 2 that lies south of the south line of lot 1, 
extending through from the State line to Lake Michigan. 

The court will take cognizance of the fact that In govern- 
ment surveys and subdivisions of sections, lot 2 can not in- 
clude any part of lot 1. (Brown v. Clements, 8 How. 650 pp 
663-5.) And ifthe South line of lot 1, extending from the 
State Line to Lake Michigan, is the north boundary of any 
part of lot 2. it is, for that extent, the north boundary of 
the whole lot. ( Jhid. 3 How. 663—5. and the Natutes and Orders 
there cited and construed .) The shore of Lake Michigan runs 
along this lot from Northwest to Southeast, so that there is 
a small portion in the East end that is not exactly 
south of the straight north line of the lot, extending from 
the State Line to Lake Michigan 

The judgment is for al/ lot 2, except this little east point, 
and includes not only the land occupied by the railroad 
and that cut off by the railroad, but it also ineludes all 
that part of lot 2, lving south of the line designated in the 
declaration, as the south line of the piece sued for 
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[3] The insertion in the judgment of the words, “ as in- 
“dicated by a fence constructed and maintained by the 
“defendant, as and on said south line, said fence running 
‘from the State line easterly to Lake Michigan,” was 1m- 
proper. (This will fully appear on the argument post.) 
Applegate v. Doe, 2 Ind. 169, 170 

V oltz V. Newbert. L/ Ind. pp L9o—] 

Doe v. Hall, 2 Ind. 24. 

Farrow v. Farrow, 2 J. J. Marsh. 388 

Simpson V« Shannon, 7 Littel, 24 

Doe v. Wilson, 2 Starkie, 477 

Cottingham v. King, 1 Burrow, 625, p. 629, 

Connor v. West,5 Burr. 2672. 


clerk uay write oul the sani wlentical ji inert 7 Why should 
the government be put to the expense of holding court, for 
the purpose of repeating the same operation? 

Neither the letter nor the spirit of this statute for new 
trials intended it to be a remedy for any su 


’ 
such case as this 


: 


, , —— : 4 : , 
The plaints could not resort fo this statute to CCL Y this 1uUdd- 
| . _ . 


fiitcliit. 


It seems that where a verdict is sufticient. the Supreme 


Court may render judgment on the verdict 
Ba eS Lv, HW adliaims. 1] W he: LON, he. 
A party in whose favor judgment is rendered may prose- 
cute a Writ ot ll ror ior its reve rsal 
But in this case the judgment only requires to b 
amended, according to certain 
ciples, sel forth in) thi follown 
1] nodu ara }*. }? ‘OM, + } 
Bank of Ky. v. Ashley, 2 Peters, 527 
Miller v. Royce, 60 Ind 
The State v. Cross. 6 Ind. 387 


. re _ +” | 
lie peseiri j Vivon. 37 linc. i«)4 


> Blackstone Com. 407-410 


ana pone established pr li- 
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Smith v. Fuller, 2 Strange, 7S¢ 
Klindell v. airman, lL] Price. tif th | 
The power to amend, and corresponding rights, are ex 
pressiy affirmed by statute, thev were given by the common 
law : 
United Slates ir \ ised Statutes Sec 4 “No SUDINIONS 
“writ, declaration, return, process, ) ent, or other pt 
cer dingsin CiV1 CHUSeS Lit anycou f ot the ec States, Sha 
be abated, arrested, quashed or any defect o1 
* Want oft form | and such court i} / amend ever’ 
‘such defect and want of form.’ 
This refers to the court in which the record remains, or 
the appellate court. and the statute is mandato 
Though this judgment Is for damage s VW ithout averment, 
though it is for more land, and differ al ind from that de- 
scribed in the declaration, though It Insertus a boundar\ 


about which there was no averment, and as to whieh evi 
dence would have been wholly irrelevant, though it does 
not follow the declaratio:: and verdict, fle Cireuit Court for 
the District of Indiana, has deliberately refused 
the judgment 

In ex parte (Crane (d Peters, 192), this court quoted from 
Blackstone, that thee W rat of Ma damus 


y 


‘. 


to correct 


‘issues to the judges 
of any inferior court, commanding them, to do justice ae- 


Jy 


“cording to the powers of their office, whenever the same 
For it is the peculiar business of the Court of 


© 


‘is delayed. 
F Kings Bench, LO superintend all other inferior tribunals, 
“and therein to enforce the due exercise of those judical or 
‘ministerial powers, with which the crown or legislature 


- 


“ } . et ol . _ 
‘have invested them: and this, not only by restraining then 
: 5 ake anni or or) } ‘e, and of 

ercesses, but also b (UICKeCHINY the hegilgence, aha OO- 
; viating thie Wh denial Oil pUSTICE, 


‘ “7 ; ne ; ly ) 
Have plaintiffs ‘it EG TOT 4 | bolt ae (Lapheorued aide at. 


rea) . ; } . , 
That is to be determined by the recor 


The opinion of the Judge of the Circuit Court is, that 
‘the finding and judgment, in this Instance, are not sepa- 
‘rate and distinct.” He savs: “perhaps it would have 
‘been better to make then so, ’—intimating a doubt on 
that subject. Ile says: — It is as if the entry read in this 
‘wav: And the court having heard the evidence, ete., 
“finds and orders and adjudges that the plaintiffs are en- 
“ titled LO, and shall have and recover of the defendant, 
S ete” He leaves the whole formal finding for the plaintiffs 
on the evidence, out of his calculation. | : 

The common law can only be annulled by statute. It 
can not be set aside, and other Courses adopted ut the 
caprice of Circuit or District Judges. (1 Blackstone Com. 
HD.) It is the rigid iaw of the courts of the United States: 
necessary LO pre serve each man’s rights, and LO allow all 
people to understand their rights, and courts and officers to 
administer the law, throughout the wide extent of the na- 
tional jurisdiction. 7 

The Judge who delivered the opinion of the court below, 
evidently thinks that there is no distinction between the 
functions of the judge and clerk; that there is no HECESSATY 
distinction between the verdict, or the finding which stands 
for a verdict, and the judgment entry thereon. 

The nature of a judgment record is such that it can never 
be submitted to parol evidence, to determine which is the 
act of the court, and whicliis the act of the clerk. An Ap- 
pellate Court can not take such evidence. to ‘dletermine 
whether it can review a judgment upon error assigned, or 
must amend the record, because the matter complained 
of is the misprisiot of the clerk. Hence it is decided, that 


where the judge dictated the amount of the judgment, the 


Dan = 


~Y 


computation was still the act of the « 
Nixon, 37 Ind. 154. 

A record imports verity, and can onl) 
by bare Inspection. It.can not be assisted 
tradicted, or in any manner varied, by e' 
same 

Comyn's Digest title Record, & le 
| Inst. 260. 
Uo... Ltt. 357 BD. 


Even the minutes of rules and proceedi) 
judge or clerk, ean not ve received to « xplal 


to a record. Nor can other judgement 

the same time. 
Crosswell v. Byrnes, 9) Johns. 287 
Young v. Thompson, 14 [1]. 580-1 
Waldron vy. Green, 4 Wend. 409 
In re Negus, 10 Wend. 40 
Mehknight v. Dunlap, 4 Bar! 
Lane v. Bommelman, 21 Ill. 145 
eppinger v. Kirby, 25 [1]. 521 
Lawrence vy. Fast, 20 II]. 358. 

In Crosswell Vv. Byrnes (Y J yhins., }) 200 
tempted to introduce the testimony of t! 
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trial, and the manner in which the record 


but by the court it was held, that not 
that would affect the legal effect of the r 

“What the law requires to be done 

ean only be done and made to appear 
‘an exemplification of the reeord.” 

klhott v. Pir rsol. 1 Peters. D 4} 

CoKE INxstr. 260, a “ Record, Recordum 
‘remembrance in rolls Ol parcel i 
“and ucts of a court of justice whi | 
‘according ly thie course of the co 
“actions,” ete., 

“And the rolls being the records 
“judges of the courts of record, imp 
‘trollable credit and verity, as they admit 
~ or proof to the contrary. And if such 
“and it be pleaded that there is no suel 


‘tried only by itself: and the reuasoy her 


‘for otherwise, (as our old authors sav 
bi } = . "¢ 
Niitallid?l si Peer hye (liid] end (il cConlhro 7 


‘convenient; but vet during th 


ieCTK Nhe ride 


be tried bv itself. 


or aided. or con 
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record be alleoved. 
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ruly ) there 

hapwuld by 


m wherein any 
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‘tudicial Act is done. the re cord rerreilive ar 11} the breast Ol 


2s 
“cording to the powers of their office, whenever the same 
“is delayed. For it is the peculiar business of the Court of 
“Kings Bench, to superintend all other inferior tribunals, 
“and therein to enforce the due exercise of those judical or 
“ ministerial powers, with which the crown or legislature 
“have invested them: and this, not only by restraining their 
“ excesses, but also by quickening their negligence, and ob- 
‘viating their denial of justice.” 


Have plaintiffs iy, Crror ad right fa (Liide AYIATTY, wt 7 
That is to be determined bi the record. 


The opinion of the Judge of the Circuit Court is, that 
“the finding and judgment, in this instance, are not sepa- 
“rate and distinct.” He says: “perhaps it would have 
“been better to make them so,’—intimating a doubt on 
that subject. Hesays: “Itis as if the entry readin this 
‘way: And the court having heard the evidence, ete., 
“finds and orders and adjudges that the plaintiffs’ are en- 
“ titled tO, and shall have and recover of the defendant, 
* ete.” He leaves the whole formal finding for thi plaintiffs 
on the evidence, out of his calculation. 

The common law can only be annulled by statute. It 
can not be set aside, and other COUPSeS adopted at the 
caprice of Circuit or District Judges. (1 Blackstone Com. 
69.) Itis the rigid law of the courts of the United States: 
necessary to preserve each man’s rights, and to allow all 
people to understand their rights, and courts and officers to 
administer the law, throughout the wide extent of the na- 
tional jurisdiction. 

The Judge who delivered the opinion of the court below, 
evidently thinks that there is no distinetion between the 


— 


functions of the judge and clerk: threat there Is ho nwecessary 
distinction between the verdict, or the finding which stands 
for a verdict, and the judgment ntry thereon. 

The nature of il judgment record 1s such that if ean never 
be submitted to parol evidence, to determine which is the 
act of the court, and. whichis the act of the clerk. An Ap- 
pellate Court Call hot take such evidence. to ‘(letermine 
whether it can review a judgment upon error assigned, or 
must amend the record, because the matter complained 
of is the misprision of the clerk. Hence it is decided, that 
where the judge dictated the amount of the judgment, the 


meal 


>= 
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computation was still the act of the clerk Sherman 
Nixon, 37 Ind. 154. 

A record imports verity, and can only be tried by itself, 
by bare inspection. It can not be assisted, or aided, or con 
tradicted, or in any manner varied, by evidence, dehors the 
Sale 

Comyn’s Digest tit/e Record, B. EK. and F 
| Inst. 260. 
Co., Litt. 117 b. 

Even the minutes of rules and proceedings, made by the 
judge or clerk, can not Le received to explain Or clive efiect 
to a record. Nor Call oth lr’ judgm nt records, made it 
the same time 

Crosswell v. Byrnes, 9) Johns. 287 
Young v. Thompson, 14 Il. 380-1 
Waldron v. Green, 4 Wend. 409 
In re Negus, 10 Wend. 40 
Meknight v. Dunlap, 4 Barb. 36 
Lane v. Bommelman, 21 Il. 145 
Ee ppinger v. Kirby, 25 U1. 521. 
Lawrence y. Fast, 20 II]. 3558. 

In ( yosswell Vv. Byrnes (>) Johns... }) ~SS. note) it was at 
tempted to introduce the testimony of thi judge, us to the 
trial, and the manner in which the record had been made, 
but bv the court it was held. that nothing 


— 


could be asked 
that would affect the legal effect of the record 
“What the law requires to be doneand appear of record, 
“ean only be done and made LO ay pear tle | ecord itself, or 
* an exemplification of the record, 
Kiliott v. Piersol, 1 Peters, p. 540 
COKE Ins y-; | a i Record. Recordum. is a tiie morial Ul 


° : ] : : ' , " ‘ i | - 
remembrance bh rots of parchment (] nme procecadlhgs 


‘and ACLS of a eourt of justices ; meh a i fierl pow he) hold | eg 
‘according to the course of the common law of real or mixed 
“actions,” CLC... 

“And the rolls being the records or memonals ot thi 
“judges of the courts of record, import in them such inecot 
‘trollable credit and verity. as thes LCA TVIIE rie averment, pl l. 
‘or proof to the contrary. And if such a record be alleged, 


] 


‘ } ’ : : : , 
and it be pleaded that there is no such record, it shall be 
‘ : } - , ' ; 
tried only by itself; and the reason hereof is apparent 
‘for otherwise, (as our old authors say, and that truly ) the 
: should jitoage?¢ a hy, (feidl f pol ot f lero "4 ors : / j un f ~ Lala hy, 
J 


“ Convenicwl: but vet during thi teri where 1d) 210% 


‘“vudicial act is done. | he r'¢ Corte re rryedaiye | 


50) 


‘the judges ofthe court, and in their remembrance, and 
‘therefore the roll is alterable during that term, as the 
“judges shall direct; but when that term is passed, then the 
“record isin the roll, and admitteth no alteration, aver- 
“ment or proof to the contrary.” 

{n Crosswellv. Byrnes, (9 Johnson,) where it was attempted 
to vary the effect of the record. by an entry on the minutes, 
ofa rule for judgment, the court said, p. 290: “to give an 
‘entry on the minutes that authority, would destroy the 
<x rlainty, ore i and sole menaity of enrollments "3 

The Cireuit Courts, of the United States, have power to 
hold pleas according to the course of the common law. 

The machinery is adapted, to move in particular circles, 
and tO produce particular results—the wheels to mash into 
the COLS of othe wheels, In thei several courses, to adjust 
themselves to each other and communicate the action of 
soverelgn power and reciprocal right, according to the 
course of the COMMON law. If particular states believe 
thev have adopted hew and useful improvements, they can 
be adopted in these courts, only us thev come 1n.as parts of 
the original machine, to accomplish the results for which it 
was designed. 


These are not only LO grant or deny the prayer of a suit- 


_ 


or, but tO proceed according fo due course and proc SS of laa . 
and to attain the result, with the certainty, order, and S0O- 
lemnity, which is required by the common law. 

And no man can be deprived of life, liberty or property 
but by due course and process of law. : 

If the record before us is inspected and tried by the rules 
which poveryn the making up of records ot courts proceed- 
ing according to the course of the commun law, the-verdict 
and judgment cure distinet: but on the return to the alter- 
native writ of mandamus there Was an attempt to trv the 
effect of the record by the testimony of witnesses, That is: 
by a statemnent apparently signed by W. Q. Gresham, who 
was District Judge of Indiana in LISS5. but who in ISS4 re- 
signed that ofhce and became Postmaster (ieneral. 

Of course, if he can testify upon the subject, it must be 
under oath, and subject to cross-examination, and we 
should have an opportunity to produce testimony to contra- 
dict him and show the exact truth. 

Where a matter of fact is mixed with matter of record it 
must be tried by i jury (Lytle ’. Lee. » Johns. 112: Thomas 
v. Rumsey, 6 Johns p.- ded * Drinkwell r, Fowke 8, | Ld. Ravm. 
212). In the case at bar, if we were required to look out- 


ia 


a 


o | 


side of the record, petitioners would produce two witnesses 
who would testify positively that the finding for the plaintiff 
was distinctly announced by the judge, and the judgment 
was entirely separate. Suppose that the judge who tried 
the case should testify LO the contrary, it would he extremely 
unpleasant, though necessary, to treat him like any other 
Witness, and Impeach his testinony— 

But we need not continue this line of thought The judgq- 
ment vecords of the Cirewit Court of the United States must he 
such that they can be read without thr assistance of the Judge of 
Indiana—they must be read and understood alone. 

To ascertain which of this entry 1s verdict, and which 
judgment, we will recur to the iron forms of the common 
law; which law. defines the power and function, of each part 
of due course and process of law. In ejectment 

| sf. The issue. 

2d. The i rdict. which. bye ng recorded. ers Flee frial (3 3] 
Com. 378.) 

Oe, The judgment 


The words recorded are: 
The Cause Is submitted LO the court for trial 
The court finds for the plaintiffs.— 
And orders and ad jrulges that they shall have ancl recover 
of defendant.— 


THE ISSUE 


THE ISSUE IN THIS CASE, AND THE ONLY THING THE COURT 
HAD POWER TO TRY, WAS, WHETHER THE PLAINTIFFS WERE THE 
OWNERS IN FEE SIMPLE, AND ENTITLED TO THE POSSESSION OF 
THE LAND DESCRIBED IN THE DECLARATION. ‘THE COURT HAD 
NO QUESTION ON THE BOUNDARY OF THAT PARCEL BEFORE I 


Tomurx Law Dic. “Jssu | venerally signifies the 
“ point of matter issuing out of the allegations and pleas of 
“the plaintiff and defendant, in a cause L Inst. 126; 11 


. Rep. LO.” 

a An ISSUE of fact Is where thie plaintiff and a fendant awe 
- agreed, upon a pod, ty he tried hy (I yuUry. 

“An issue was called general, where the defendant 
pleaded the general Issue, to the plaintiff’s declaration.” 

To dete rnin what thie ISS mas, resort must hye had he thie 


pleadings. 
Craig v. Missouri, 4 Peters, 410. 


oO” 


Stockton v. Bishop, 2 How. Loo, pp. L67-5. 

In Garland v. Davis. 4 How. p. 148, we read: “The evi- 
“dence must be limited to the plea. (Mar. Ins. Co. vy. 
“ Hodgson, 6 Cr. 206; 4 Wheat. 64, in case of The Divina 
‘Pastora.) The court says: ‘you must not admit the in- 
“troduction of evidence varying from the facts alleged’ (9 
‘Peters, 483. Harrisou v. Nixon). The probata should con- 
‘form to the allegata. (Boone v. Chiles, LO Peters, 177.)” 

Again, in Harrison v. Nivon, 9 Peters, }). 503: “The 
“ proofs must be according to the allegations of the parties; 
“and if the proofs go to matters not within tle allegations, thie 
“ court cannot judicially ael Nmpon then aya ground for its decis- 
‘ion; tor the pleadings do not put thei in contestation.” 

“Matter out of the issue can not be heard by the jury. 
“All such matter is ecoraimn non Ju lice—and verdict on it 
‘ void.” hoster v. Jackson, Hovart, 53. 

“The evidence offered must correspond to the allegations 
“ond be econhned to the point in Issue. (Greenleaf 
oa YT 

In the case at bar, the location of the boundary line, be- 
tween lots 1 and 2 was not at issue; evidence thereon was 
wholly irrelevant. 

(rames vy. Stiles, 14 Peters, 333. 
Applegate v. Doe, 2 Ind. 169. 
Voltz v. Newbert, 17 Ind. 191. 
Doe v. Hall, 2 Ind. 24. 
Farrow v. Farrow, 2 J. J. Marshall (kK y.), 388. 
Tongue vy. Newell, 17 Md. 228-9. 3 

The plaintiffs did not sue for any part of lot one. The 
suit was only for that part of lot 2 particularly described. 


THE IssUE IN EJECTMENT, in the locality of the case at 
bar, has been the subject of careful regulation, first by 
Rule of the United States Court. and later by Statute. 

At the common law, where the action was begun between 
fictitious parties, the courts compelled the person in posses- 
s10n, to enter into the consent rule, before they would per- 
mit him to make a defense. By this, he agreed that at the 
trial he would confess the lease, entry and ouster to have 
been made, as alleged in the declaration. and to relv solely 
on the merits of his title. Apbams on Eject. | * 16. % “With 
“respect to the conditions required from the party appear- 
‘ing to the action, before he is permitted to be made defend- 
“ant, . ' the object of this rule is to insure a 
“trial upon the merits . : the person appearing 


om specifies thie rer, for what pre /LISES he intends to defend, and 
“ consents * to receive u declaration in ejectment, 
“and plead not guilty, (and) at the trial of the issue, to con- 
* fess lease, entry and ouster, and POssession of the pre mises, 
as an ie spect of whieh hie defe nds. and insists fe por title only.” 
Inip. | * 267. 

This Was the COMMON law as in force 11 lndiana in 1342. 
and prior to.the statute revising the subject. Rawley v. Doe, 
6 Blackford, 145. 

In the Seventh Cireuit, (whic! 


of the court. the defendant having entered into the consent 


, leart . 2 ly , » | ; | 
riciidaeaqd tritiat te) A. ruie 


rule, was bound to admit at the trial, that he was in posses- 
s10n. of the pore hiises claimed by the le ssor ol the plamtifl 
Games v. Stiles, 14 Peters, 522, p. 552 
Lessee of Dunn v. Games, 1 MeLeat 21, p. d25. 
Upon the issue so made, thiscourt adds: “ this was not a 
“dispute about houndaria Ss. but of title, ane time I) n Cuse. tha 
rule referred to is salutary, and supersedes the necessit, 
‘ot proving the possession of the defend 
(Games v. Niles. 14 Peters. 1) 5 
The general law, in such case, was thus stated by the 
Marvlaad Court of Appeals : “The appell thereby er 
" COUES Tlie (se neral wlentity ot hie pire PrOorersri. 


‘pellant’s pretensions as set out in his Nar 
Tongues’ Lessee v. Newell, 17 Md., 229 


‘ ag . . ‘ al : } } : : i 4 
Statutes of Indiana. regulating the pleadings and practice 
. , | i | .* | 
changed nothing of substance, but reduced his law to thi 


utmost slinplicity and precision 
Ind. R. S. $§ 1050, L054, 1055, 1056, 1057; 1060 


~ 


‘S$ L050. AcTION FOR PoOssEssION Lny person, having a 

-_ , . . + ‘ . : . . 
valid subsisting interest in real property, and a right to th 
possession thereof, may recoyvel the same, by action, to be 


bronght against the tenant in Posse sslon 

“S$ 1054. CONTENTS OF CoMPLAINT. ‘The plaintiff in his 
complaint, shall state that he is entitled to the possession of 
the premises, particularly describing them, the interest he 
claims therein, and that the defendant unlawfully keeps 
him out of possession.” 

“§ 1055. ANSWER IN DenIAL—Errect. The answer of 
the defendant, may contain a denial of each material allega- 
tion or statement in the complaint; under which denial the 
defendant shall be permitted to give, in evidence, every 
defense to the action, that he may have, legal or equita- 


ble.” 


oe Me Yea tenia 


"§ LQ56. Where the defendant makes defense, it shall 


not be necessary to prove him ir possession of the prem- 


a le oer . 
“€ 1057. The plaintiff must recover, on the strength of 
his own titie.” 


*S§ L060. | The plaintiffs may recover against one 

‘ } ] oe +} . : ; ; ; f f si, ° / f 

or more of the defendants, the premises, or Gulp pcre eregys, 
” ’ 


or interest therein, or damages according to the right of 


} - F F . : — 1] ] ; > «63 rps i 
tne parties; but the recovery shall not be tor a greater 
e o-oo 


’ 


} } : 
interest than that claimed. 


ry ] larats : s1., ” stent i 4lo 1 2a { mh 
LIC Gee ALT ALI LI Lil Liiis cuse, Clialmed titi il} ite 1) «il 

+ | rt f |] ’ -)} etl ‘)} \ t , ‘ ue 1) li +) ed 

[at Dart OT ior 2, NOT alle west of certalh nes named. 

TT) latfance: a * AVINOG f ran al tract f title ' ve ly 
iit (IepelMaalit., iti mOoVInEe (PL alll « mMmiiatt ©) Lititc, CXPTessi! 
err ¥: : = P acel cy. 

crouncdced the miotion upou the Clalm of tithe, to the specie 

: ‘ 

i ga hed itn ¢t) leclaratios TI . 
balrCel (leEscrpoed iil Liit’ (eCcTaraLvlol). bt ciisWel] Oo] 
ne ] ey } ft i. . ; 
piesa put The Litié Ti) Tiaiit “pecine parcel ij} IS=LIl¢ In the 

3 fa) ' } . } ‘5 . s* 
language of the court above cited, this was not a dispute 


about boundaries, but of title’ (14 Pet., 555);. the court 
Ge ee , : 
could not Judicial act on evidence as to boundaries, O 
uld not judicially act on evider to boundaries, “ for 
the pleadings do not put them in contestation.” (9 Pet., 


503.) There wasno portion of lot 1 claimed. The loca- 
tion of the south line of Lot 1,the dividing line between 
Lots 1 and 2, was in no manner before the court. In this. 


also, the Indiana authorities avree vith the authorities 
above cited 

We quote the language of their opinions :— 

Applegate v. Doe (2 Ind. 169, p. 170.) “The defend- 


ant having adinitted that he was in possession 
‘of the lot sued for, there was but one question to be tried; 
“and that was, whether or not the ( plaintiff) had legal title 
‘to lot 105 or any part thereof?’ 2.“ 


“The evidence relative to the line between lot NO LO} and 
‘the adjoining one, Was entirely irrelevant.” 

In Voltz v. Newbert, (17 Ind. pp. 190-1) itis said: This 
“precisely in pout? (ander the present statute) “ be- 
~ Cause proot of possession, In the defendant, being unneces- 


CHise 1S 


' Sary, the boundaries of the land deseribed hy the plaintiffs 
~ are in eflect conceded, and evidence tending to prove 


‘their location must of course be deemed immaterial” 
Dor i’ fall, (2 ne 2+): Kiectment for the west half of 
ot 104, in the town of Connorsville. “The plaintiff gave 
‘in evidence a deed of the property described in the declar- 
‘ation, and there was further evidence FIVeN, tendiag to 


od 


+> 


ee) 

“show el dispute between the parties, as 0 thie location of 
‘the boundary line of the premises sued for, ai:d the adjoin- 
. ’ . ; : " : 
ing lot; but as the defendant had confessed himse Oo be 

“ing lot; but as the defendant had cont | himself t 


il) possession of the premises Sie cd for. Wwe do Hol SCC. if the 
‘plaintiff proved title thereto, how the question about the 
“boundary could well . 

This isin harmony with the general law. Upon the 
pleadings in this case, the question of | 
be tried. The court had nothing to lo with tl 
the boundary. 


r 


e got before the court. 


poundary could hot 
;, 
I location oO! 


fongue y. Newall, 17 Md. 228-9 


arrow We l’'arrow., , \lars ’ so 
(iames vy. Stiles, 14 Peters, 555 
MeQueen v. Lamplev, 74 Ala. 408 
or conelse SLALeMmMenbt We Onli th ics ription Oo} thie 
fraction of lot 2 sued for. Then the plaintitls, by their de 
laration, said: “We own lot 2 Defendant holds possession 
thereof, and Keeps us out ol POSSessIO} Defendant came 
into court. and (Ree. marge. p. 2) said fhe defendant 
moves that the plaintiffs be ruled 1 an abstract of 
“title. showing their alleged title fo sai lot 2). to thi 


‘end that he (defendant) mav vb SL sei es to ther pre 
tended title to the lands in controversy t 2). This pra 
tice is authorized by the Revised Statutes of Indiana (§ 363 
anc pursuatnil to the demand, plaintifis filed their abstract. 


' lw . i | i in © 4] 
showing rwerye Colnvevances QO] te)  ELProiuUen Which ne, 


deraign title to lot 2 from the United States Printed Ree 
p.2.) Ilaving thus caused it to be repeated over and over 
acvalh, that plaintiflls are suing for and Claiming to own lot 
2, the defendant put in lis answer, W 1 in effect said 
cL th) in posse ssion Of} lot Z The piaintifis do not own 
lot 2.” 
The law of the United States forbids equitable defenses to 


' 


tbh action tut law. and for the residue , Lin adjana Cust s cited 
determine that the statute makes this swer a confession 
of POSSt ss1on and agreement to mmsist on tith only 

Phi plaintiffs ure citizens ana residents yf the State oft 
New York, over 500 miles from the place of trial. The 
land is at the extreme northwest corner of Indiana. about 
200 miles from Indianapolis, the place ot trial If upon 
the trial, the court sought to go into an investigation of the 
location of the boundary between lots | and y - iD the 
words of this court: “it was illegally done” (Garland v 
Davis, How. 14S.) Ilence, presumption arises, that it 
made no such illegal investigation. 


/ . Maas by hie pie (})Ivs ‘ ‘i (Tiié thi, pla Tn 

7 ‘ j s i bee Nissidaie , 4 Partie fi) thig posses 
i 
i of lot 2 in Sec. 36, ete., Iving north and 
4 . 

west of certain lines. Plaintitis assumed to prove the 
affirmative of that issue: for. both by common law and by 
the statute of Indiana, thev must recover 4: the sti gil Oy] 
t} pwr ritle. (& 1057 

This issue the parties submitted to the con 


THE VERDICT OR FINDING 


jury have delivered in their verdict, aud i 
i court, thev are then discharged : and so ends the 
“trial by jury.” 3 Blackstone Com. 578 
“Tn a disputed case. 7 verdict ia siimnpry fheanswer of jury, 


. a * sl | 
issues of tact committed to their ¢ aminda- 
t ; 


t 
‘ tio A judgment is the conclusion, that flows feoen thn 
| “law. and oe verdict of the jury. 


gO tne court, ol the 


ene pee let ip Sn NA AM ‘ 


Stennett v. Scott, 2 > Eng (7 Ark.) }) 251. 
7 The verdict must respond to the issue joined, between the 
| parties, to the action. 


Patterson VY. U. oo W heat. «te 
(;arland v. Davis, 4 How. 131. 
Middleton v. Quigley, 7 Halst. 352 


ede? 


2 Holmes v. W ood, 6 Mass. 
Kilbourn v. Waterous, Kirby, (Conn.) 424. 
Fenwick v. Logan, 1 Mo. 401. 
Mvoody v. Keener, 7 Porter, (Ala.) 218. 
) Sawyer v. Fitts, 4 Stew. & Porter, 365. 
| Vines v. Brownrigg, 2 Dey. Law, 537. 
In Patterson v. The United States, (2 Wheat. p. 225,) this 
court said: yr — of law is precise upon this point. A 
“verdict Is bed, if it varies from the issue in a substantial 
‘* matter, or if . find only part of that which is in issue. 
“ The reason of the rule is obvious: iH pvesults from the nature 
aad the end of pleading. Whether the jury find a general 
°Ora special verdict, it 1s their : | 
' ln issue.” 


dutv to decide the verv 

‘point 

The statutes of Indiana, touching verdicts, are in aecord 

with the common law, except that the Indiana forny of the 

verdict is, in all Causes, for iy plai ntitl or for the def 

i special verdict. — | 

Those statutes apply to the fo 
ve rdicts. 

Indiana Revised Statutes, See. 545 


wdai}il. 
ae —_ 
unless the wry rendel 


, } ¢ 
ri, VOT TO thie SUOSTOIN of 


The verdict of a 


——— —— 
jason se 


> her) 
e)d 


‘jury is either general or special. A general verdict, Is 
‘that by which they pronounce fe rally Upon all Or any 
‘of the issues, either in favor of the plaintiff or defendant. 
~- special verdict is that by which the jury tind the facts 
‘only, leaving the judgment thereon to the court.” 


(This agrees with the common law > Blackstone, Com 


- 


Odd.) 

On the effect of a verdict note: AN Issue found by verdict 

shall always he intended [ini until sel aside 
Coke on Littleton, 227. b. 
Prentice v. Zane, 8 Tlow. 470, pp. 454-6 
Parkes v. Turner, 12 How. 45-1. 

THe rorMs oF Verpicts In EsectrmMent have been settled 
for more than three hundred years, ACCOrUIN® to the function 
such verdicts are required to perform, in the administra- 
tion of justice, Ol} such issues (See Guy \ Rand. below 
quoted 

The forms of general verdict in e}( 
simple and well understood. Guilty. No 
asto a part ot the premises deseribed 1 the declaration, 
and not guilly as lo the residue. Gilbert on Hyectment, 246.) 

The verdict being thus delivered, is written down upon 
the record, according to its legal effect, by the clerk of the 
court, thus: “They” (the jurv) “say they find the de- 
“fendant guilty of the trespass and ejectment wherewith he 
The said jurors declare 


ertment are very 
j Guilty. Gruilty 


“is in said declaration charged.” — 
“upon their eaths that the said defendant is guilty of the 
~ trespass and ejectment wherewith he is in said declaration 
“charged, as to the east half of the lands in said declara- 
“tion described, but as to the residue of said lands, they 
“say that the defendant is not guiltv.” (Gil/hert on Lject- 
ment, 246.) 

Like forms are given in ADAMS ou Ejectment, 489, 490, 
and Ruxnincton on Ej. 129, 495-6. 


ln Tyter (on Kyect. p>. o79), we read: - According to the 
“ forms civen In) Runnington’s old treatise on e} ctment, the 
" plaintiff nay tuke verdict for his term mn certain premil- 
“ses, scribing fhem, and the defendant have thi verdict as 
“to other premises, also describing them; and such isalways 
“the practice at common law, and such 7s almost universally 
© thie practice jn the several states.’’ 

We copy the full entry from Runnincrox, p. 495: “As 
“to the 9 acres ' part of the tenements specified in 


+) 
Ste 


“the within declaration, the said jurors declare upon their 
“ oaths. that the said John Ladd is guilty of the trespass and 
‘ejectment within written, in the 9 acres. aforesaid, as the 
“enid John Norton doth within complain against him; and 
“they ussess the damages ot the said John Norton by rea- 
“son of the said trespass enc ejectment . to SIX 
‘pence, and as to one garden, etc., other part of the tene- 
‘ments specified in the within deelaration, thev declare, 
‘upon.-their said oaths, threat the said John Ladd Is hot guilty 
“of the within written LYCSpass anid ejyectment in the said 
"one garach,  § LC 

It is to be obse rved that this is a solemn form, not only 
as to that part wii reot the jury find the defendant guilty, 
but also as to that part whereof thev find him not guilty 
It is their deliberate judgment, Upon their oaths, deliberate- 
lv announced, as much as to one part of the land, as to the 
other part of the land 

(ruuyv. Peand | ro liz. Le ‘Tne plamtifl declared of an 
‘erectment ot LOO cLCTes of land, and showed his lease in) 
ey dence only of 40 acres: and it Was sud he had failed of 
his case, for there was no such lease as that of which he 
“did count butit was ruled to be good for so much as 
“was comprised in his lease; and for the residue the jury 
“Thay finned thre defendant not guilty.’ 

And judgment must be entered agaist the plaintiff as to 
that pearl a) the land, whereof the jury find the defendant 
not oullts 

Smith v. Fuller, 2 Strange 786. 
Teneh 7 | dalton. (Citation. tbict.) 


The judge below in his opinion, said: “It was competent 
“for the Court, under the issue, LO hod fo what extent the de- 
“fendant was cullty, or had held unlawful possession of the 
* pre WiiZes deseribed” (in the declaration): “and if, under 
“the evidence, 1 appeared that a fence, had become or was 
“the boundary of such occupation, it was proper that the 
“fact should be stated.” 

So he claims, that the fence named as on the south line of 
lot 1, 1s not named “as a boundary of the land sued for. but 
as a division of the land sued for into Lwo parcels, and he 
necessarily claims, that as to that portion of the land sued 
for, laving north of that fence, ho verdict was given. 

But observe: A verdict which is recorded for part of 
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the land sued for, and which says nothing as to the rest, 1s 
void. 
‘Twice adjudged. Coke on Littleto Zot a 
Wise vy. Hine, 1 Green (lowa), 62 
Luncelme V Auncelme ro. Jac. oI 
Comvn’s Digest tit/e Pleader (S) 19 
Miller v. Trets, 1 Ld. Ravin. ot. 
Rex Haves, 2 Ld. Ravm. 1518, p. 1521 
Wood yv Met ruire, 17 Cieorgia. Ot] 
Patterson v. U. S.. 2 Wheaton, 225 
Prentice v. Zane, 8 How. 454. 
(israham v. Bayne, 18 tlow. 60. 

When a jury 1s vaived, and the fi rdiet of th 
court embraces only part of the issues no judg 
ment 

Ex parte French, 91 U.S. 425 
Fort Scott v. Hickman, 112 U.S. 150, p. 165 
(;raves v. Morely.3 Levinz, 55 

“A venire facias de novo 1s grantab hen the verdict 
whether general or special is imperfect ison of some 
uncertainty or a bi~uity 2 Ld. R [2] lod4; 2 
Strange, SS7, 1124; 2 Ken. 358; 5 Bun 08: 7 tT. mm Ga 
ast. LL] _ Bing “a Or by finding CSs Ullal the whi yt 
matter put in — Jae. 351: 2 Ld. Rayvm. 1521-2; 4 
Barn. & Cress. 69: Dow! & Ryl. GS Wm. Saunders, 5 
Kd. 210, 11, F3].) 

2 ‘Tipp Pr., 922, also 640. 
In Sp celal verdict nothing is to be intended 
2 Tidd Pr. 1259. 
Ifa verdict only fine part of what 1s in issue it is bad 
Bac. Abr. title Verdict (M) 
ye 227. 
Smith Raymond, Dav, ISo 
hinnymore v. Stanley, Cro. Eliz. 133 

‘In the Chesapeake Ins. Co. vy. Stark, 6 Cranch, 268, and 
Barnes \ Ne/liams, 11 Wheat. 415, this « irt have decided 
that where in special verdict, the ess ntial facts are not 
distinctly found by the jury, although there is sufthcient evi- 
dence to estab lish them, the court will not render a judg- 
ment upon such an imperfect special verdict, but will 


remand cause to the 


{ 


‘ourt below w 


a venire de noyo.” Pr v. Zune, 

A jury must pass on al i din matte 
not find a verdcict, on one part of 
without deciding on the other. such v 


ith directions to award 
S How. (49 U.S.) 484 
rs submitted, and car 
the plaintifl ts’ de bhi ind, 
pict is void. 


1() 


Rockway vy. Kinney, 2 Johns. 210. 
Van Benthuysen vy. DeWitt, 4 Johns. 215, 


In giving his opinion, Judge Woods guesses at what the 
record intended. The opinion was given while Judge 
(;resham was Postmaster Gi neral As to the value of the 
CuUeSS, it makes no ditlerence whether he talked with Judge pe 
Gresham or not; for Judge Gresham’s judgment on the 
leo! effect of that record 1s no better than that of cLth\ 


| ] ] | ' ' ye ’ ‘ ‘ 
other man: and at the close of tue term, Wheh 1t Was 
7 } . . } ' ‘ 
antered, it Was ho tonger Ini his remMembvorahce. (Coo [rast 
~,2 ‘ . } } } ’ } a ’ ; ,. . 
ZOU, a A vuadve Wo has left the beneh could hat lly be 


] , : a ] . . ~ 
ealled us a withess to testliv to the leval ellect of a record. 


re* . ° } } at . . 

fhe statement of a judge on the bencii Isnho more evidence 
'o this court of the meaning ol that reeord than the Oplhton 
of a layman hlanders vy. Tweed, 9 Wallace, 428 

lo make the opinion logical, we must conclude the judge 

lead t ld that | \ ict threat ; f bysal 
Intended to add that he would presume thal as to thal part 
of the land Iving north of that tence, the finding was in- 

} } *} . } ’ ' } 4 

tended to be, not guilty, or for the defendant 


“ae oy Mt ca 
lL niess there 1s a qdistinction betweeh a recorded Vverale 


— 
— 


. , , ;?¢ « 

> -~* ‘4 " ‘ A ‘ : " ‘ 
Of a Jurys and a recorded tindiie by ve, tiis cahhnot b 

' ) j , > . 8 ! Se 
In Prente Laue (S How. p. 484). this court said: \ 

; 

** > : on e ’ } ’ er ey } ic . 

verdict savs, Coke (Co. Litt. 227. a) finding matter uncer- 


tainly enact ambigu usly, is Insufficient, and no ul loment 
be given thereon. 

* A verdict which finds but part of the issue, and says 

hing as to the rest, is insufficient, because the jury have 

‘not tried the whole issue. So if several pleas are joined. 


nna SOTTLIC of them well. and iis LO others find 


‘and the jury 
il spechal verdict, which Is linpertect, cl Penne fore mis 
o Will be eranted for the whole (2 Roll. Abr. 722. D 

19: Auncelmi \. Auncelme. (ro. J; 1 ee Woolmer v 
‘Caston, Cro. Jae. 113: Treswell v. Middleton. Cro. Jae. 
‘693; Rex v. Haves, 2 Ld. Raym. 1518.)” 

The same doctrine was stated in Patterson rv. U. S. 2 
Wheat. 224, and in Garland v. Davis, 4. Wow. p. 147, and 
is doubtless as much the law to-day, as it was in the time of 
the first James. The District Judge, in his opinion, would 
not only strike out a good verdict for the plaintiiis, but would 
stultify Judge Gresham, as to the residue, presuming that 
he rendered such a verdict as had been forbidden from the 
origin of such trials (] Arelibold. Pr. dle? | liad. Ravin. 4: 
2 Wheat. 221: 4 How. 131: 7 Halst. 352: & Mass. 1; Kirby, 


4] 


wrtiph rs 


424: 1 Mo. 401; 7 Port. 237; 4 Stew. & Port. 365: 2 Dev 
Law. 537; 1 Green, lowa, 62.) 

Looking at the entry in the light the judge would pre- 
sent it in his opinion, but without striking out the finding 
for the plaintiffs, we apply again the authority of Coke, 
which this court has so often approved: “If the jury give 
“a verdict of the whole issue and of inore, &e.. that whic 
“Gg more is surplusage and shall not stay judgment: for util 
“per inutile non vitiatur.” 

Coke on Littleton, 227 a. 
Patterson v. U. S., 2 Wheat. 225 
Bacon’s Abridgement, title Verdict (N). 

Surplusage in a verdict shall be rejected. (Comyn’s Digest 
title Amendment.) 

If a verdict finds matter out of the issue it is void for so 
much. 

Foster A een Hobart, 53-4. 
Bracebridge v. Case, 1 Leonard, 66 
Comyn’s Biewst ; title P leader (S). 28 

[f the jury find matter beyond the issue tried, it must be 
rejected as surplusage. 

Richmond y. Talmadge 16 Johns. 307 

By all analogies of the common law, and by the object of 
pleadings, and trial of written 7ssues, the submission for trial 
is the same whether to a jury, to the court in) place of a 
jury, or to arbitrators, viz.: In York & ©. &. R. Co. v. Myers, 
18 How. 252, this court affirmed: 

“The law ‘is well settled that by reference of an action 
to an arbitrator, nothing is included in the submission but 
the subject matter involved in it. (7idds’ Practice, 822: 
2 Term Reports, 645.) Andifan arbitrator embraces in his 
award matter not submitted, and includes the result in a 
single conclusion, so as to render it impossible to separate 
the matters referred from those which have not been, the 
award is bad. Lyle v. Rodgers, 5 Wheat. 394; 33 Maine, 
219; Sawyer v. Treeman, 35 Maine, 546.” 

Such is in all cases the law, and the impl.ed contract of 
submission of the case for trial; and if the award, finding 
or verdict is an honest response to the duty thus assumed, 
it is the end of the trial, otherwise it is a mistrial. 


If the function of the judge, in making his finding on an 
issue at common law submitted to him, and the Sanation of 
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the clerk, in entering that finding on the record, do not 
vary from the function of a jury, in rendering verdict, and 
the funetion of the clerk, in entering that verdict on the 
record. there is no doubt on the legal effect of the record 
under examination. 

On this point the provisions of the local statutes of In- 
diana, are as follows: 


‘§ 551. Specian Finpinc py Courr. Upon trials of 


questions of fact by the court, it shall not be necessary for 
the court to state its finding, except generally for the plaint- 
iff or defendant unless one of the parties request it, with a 
view of excepting to the decision of the court, upon the 
questions of law involved in the trial; in which case the 
court shall first state the facts in writing, and then the con- 
clusions of law upon them, and judgment shall be entered 
accordingly.” 

“§ 552. The provisions of this Code respecting trials 
by jury, apply, so far as they are applicable, to trials by the 
court.” 

“€ 564. When atrial by jury has been had, and a gen- 
eval verdict rendered, thre judgment must be in conformity to 
the verdict.” 

“§ 565. When the verdict is special, or where there has 


been (ft special finding Oli particular questions of fact, the court 


shall render the proper judgment.” 


It is decided and determined by the Supreme Court of 


Indiana, that a finding by the court, not made at the re- 
quest of either or any of the parties, and which is not signed 
by the judge, is not a special finding. Northeutt v. Buckles, 
60 Ind. 577; Caress v. Foster, 62 Ind. 145. 

The sections quoted show that the Indiana legislature in- 
tended to require rigid adherence to those steps which the 
common law had incorporated into common law trials, af- 


} 


fording landmarks at which the rights of each party would be 
adjusted with certainty. They show that by the local law the 
judge is as certainly required to find a general verdict or a 
special verdict, separate from the decision of law thereon, as 
though a jury made the finding; and that the judgment 
record, under consideration, has no quality of a special find- 
ing under the Indiana law. 

But the case under consideration was tried in a (irewuit Court 
of the United States; and the action of the court. and its offi- 
cers, are governed by the laws of the United States. Those 
laws are very explicit. 

United states R. »., S 648 ” The trial of issues of fact, in 


tie sl 


- 


aes. 
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“the Cireuit courts, shall be by jury, except” in the cases 
named. 

§ 649. “Issués of fact, in civil cases, in any Circuit 
“Court, may be tried and determined by the court, without 


“theintervention of a jury. | The finding of 
- the court upon the facts, which lay be eiths I general QO} 
” special, shall have thie S(liiie ethect (iS bhi i } f ofr (i yury. 


S 700. “When an issue of fact. in any Civil case, in) 
“ Circuit Court, is tried and determined by the court, with- 
“ out the intervention of a jury, according to section 649, 
“the rulings of the court in the progress of the trial of the 
cause, if excepted to at the time, and duly presented D\ 
“a bill of exceptions, may be reviewed tht the Supreme: 
“ Court, upon a Writ of Error or upon Appeal; and when 
‘ the finding 1s special, the review may eX nd to the de- 
“termination of the sufficiency of the facts found, to support 
“the judgment.” 

§ 987. “When a Cirenit Court enters judgmentin a civil 
“action, either upoh a verdict, or on a find ug of the court 
“upon the faets, in cases where such finding 1s dllowed” ete. 

These laws can not be applied, if the whole Can he throw 1) 
into hotch pot, as the judge below would claim LO be propel 

Sec. 987, treats the finding of the court, upon the issue of 
fact, as distinct from the judgment entered thereon, as thi 
verdict of a jury necessarily is. It speaks of cases where 
such a finding Is allowed. sec. G48, is mand Lory that bhi 
trial of issues of fact shall be by jury, except in the case where 


they may be tried and determined by the court. Hy re Is i 


permission,— a certain class of cases in which “such find 

ing is allowed.” Then the mandatory character is resumed 

” the finding of the court Upolk the facts which nay be 
either general or speci: 1, shall have the same effect as the 
verdict of ajury ” (§ 649). 

This rete rence of section 649) tO a vent ral Ul special find 
Ing Upon issues of fact, has reference to gens ral and special! 
verdicts of juries. This is apparent, by the language of the 
section, giving such findings the same effect; it is made mor 
apparent by section 700, where it is provided that when 
the finding is special, the review ay CX na LO the dete 
mination of the sufficiency of the facts found, to support the 
judgment 
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2) Judgment upona finding by the court, must be re- 
viewed in this court according to the principles of the com- 
mon law, as if the finding of the judge was the verdict of 
a jury. 

A. D. 1855. Graham vy. Bayne, 18 How. 60. 
A. 1). LS6S fnsurance Co. \ ‘Tweed, ri Wal I 
Miller v. Life Ins. Co., 12 Wal. 285. 

Dirst v. Morris, 14 Wal. 484 

Ins. Co. v. Folsom, 18 Wal. 237 

Boogher Vv. Ins. Co., 105 U.S. 90 

Bond v. Dustin, 112 U.S. 604 

Martinton v. Fairbanks, 112 U.S. 670 


al ¢q 5 AC - ea Be . Fy 


‘ ‘> 


(Oo) In such ease the court sits in plac of a jury. By per- 
mission of the parties the court takes the place of the jury. Its 
finding of facts Is precisely as if the ju y had found them by ver- 
dret. 

Craig v. Missouri, 4 Peters, HLO, 

U.S. v. King, 7 How. p. 844 

Weems v. George, 13 Tlow. 190. 

Bassett v. U. S.. 9 Wal. 38. 

Copelin v. Ins. Co., 9 Wal. 461 


= 
Norris v. Jackson, 9 Wal. 125. 
Coddington vy. Richardson, 10 Wal. 516 
Miller v. Life Ins. Co., 12 Wal. 285 
Ins. Co. v. Folsom, 18 Wal. 237 
Town of Ohio Vv. Marey, Is \ al. D2. 
Bond vy. Dustin, 112 U.S. 604 
Martinton v. Fairbanks, 112 U.S. 670 
Allen v. St. Louis Bank, 120 U.S. p. 30 
' 


(4) Statutes that apply only to verdicts, apply to find- 
ings of the court in such cases 
Bond v. Dustin, 112 U.S. 604 


(5) The form and substance of the decision on the issues of 
fact, whether the waiver of the jury is oral or in writing, is 
(by statute or by necessary implication from the waiver) 
required to be precisely th meas the verdict of a jury 

Norris v. Jackson, 9 Wa >. 
Miller v. Life Ins. Co. 12 Wal. 285 
Dirst v. Morris, 14 Wal. 484 
City of Richmond v. Smith, 15 Wal. 429 
‘ 
t 


~ 


Dickinson v. The Planters’ Ban 
Ins. Co. v. Folsom, 18 Wal. 237. 
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Bond v. Dustin, LIZ U.S. 604. 
Martinton v. Fairbanks, 112 U.S. 670. 


(6) The finding of the judge in a case where a jury is 
waived belongs to the record, as fully as does the verdict 
of ii yury T/ ve dba xf hy, (i fnding of fact. Cit lhe ry déile ral or 

«e 


Nj¢ Cit 
4 


in order to authorize a judgment, and that finding 


PhiaINi (Tjrpied , ‘riz hie pedi ; 
etna ls, Co - Boon, 4) [ a: trg 
Miller v. Life Ins. Co., 12 Wal. p. 295. 
City of Richmond v. Smith, 15 Wal. 429 
(; ) The fin) hi) . = ) Ie corded. las thi Nil side ethect is the 


Guild v. Frontin, 18 How. 135. 
Graham vy. Bayne. 1S How. 60 

Bassett vy. UL S.. 9 Wal. 38. 

Norris v. Jackson, & Wal. 125 

Copelin vy. Ins. Co., & Wal. 461. 
Coddington v. Riehardson, 10 Wal. 516 
Miller v. Life Ins. Co., 12 Wal. 285 


(itv of Riehmond v. Smith. 15 Wal. 424 
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Under all these circumstances of complete and entire 
identity we claim that where the record under review ig 
perfect and strictly regular down to and including the 
general verdict, according LO the. course, and in conformity 
in every respect with the forms and methods of proceeding 
at the common law, this court is- bound to give to it the ef- 
fect that the common law gives it. 

The following are the CUuses. 


<? 
ee 


In Guild vy. krontin, IS How. 155, In 1855 long before the 
statute of 1865 for trial by the court, this court called the find- 
ing of the court, in such case, u verdict, thus: “ Parties may, by 
consent waive il trial of issues of fact D\ u jury, and submit 
the tria! of both facts and law to the court It will not be 
a mis-trial. Butif they wish the judgment of the court to 
he reviewed Oll a writ of error, a special verdict, or agreed 
statement of facts must be puton record. ‘The issues of fact 
must be aseertained and made certain, before a court of error 
can review the decision of an inferior court. If the verdiet 
do not find all the issues, or the agreed statement, in the 
nature of a special verdict be imperfect or incomplete, this 
court may order cl venire de hove because of the mis-trial. 

In Graham v. Bayne, IS How. 60, the court determined 
that cases submitted to the court for trial. must be reviewed 
in this court according to the principles of the common 
law. That is, the judgment must be tried upon an agreed 
case stated, made part of the record, in the nature of a 
specia! verdict, or on the verdict of the judge 

Insurance Co. v. Tweed, 7 Wallace, 44, argued January 6. 
LS6S, held under advisement for morte Lnan a year and 
decided January 25,1869, seemis to be the first e: se declaring 
the eftect of the act of LSGO, authorizing tria! D\ the Cours. 
on waiver ofajury. The case was from Louisiana 

The opinion was delivered by Mr. Justice MILLER. In it 
the court said: “On account of the peculiarity in practice 
in that state, it has been decided in several cases, coming 
from the stute courts of Louisiana LO this COUTT by \\ rit of 
error, that we would regard the statements of fact found 
in the opinions of the court as part of the record, where 
they were in themselves sufficient and otherwise unobjec- 
tionable. And perhaps this may in practice have been 
extended to cases from the federal courts of that district. 
But in regard to the latter we are net now at lib rty to do 
so. The act of March 3, 1865 (15 Stat. 501), bv its fourth 
section provides a clear and simple mode by which parties 
who submit cases to the court, without the intervention of 


. ' . 
ngs of the court reviewed here, 


the jury. may have the ruling 
. r .*% , , + , e 
and also prescribes what may be reviewed in such cases 
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Bassett v. Unite States. 9 Wallace, 38, Mr. Justice MIL- 
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facts 1s conclusive, precisely as iu the jury had found then by 
/ a/ . . * 


verdict 
Norris v. Jackson, 9 Wall. 125, decided Feb. 21, 1870, was 
the next case The opinion is also by Mr Justice MILLER 
4 : ) 


: _ mes. s " » 
In Il the Court Sala: [his Is an action of ject enti tried 
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in the Cireuit Court. for the Northern District of Illinois. bv 
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the court. to whom 1t Was submitted without a ry 
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dence, but a statement of the ultimate facts mn whi 
of the case must determine the rights of thé parties; a find- 
ing of the propositions of fact which the evidence establishes. 
and not the evidence on which those ultimate facts are sup- 
posed to rest Burr f DeMoines U0.. | Wall “aty > ( rraham Vv 
Bayne, 18 How. 62.” 

“The next thing'to be observed is, that whether the find- 
ing be general or special, it shall have the same effect as the 


¢ 


verdict of a gury. That is to sav it is conclusive as to the 
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facts 8O found. In the CAS8¢ of a ye ree ral VE rdict, which includes 
or may include, as it generally does, mixed questions of law 
and fact, it concludes both, except so far as they may be saved 
by some exception, which the party has taken tothe ruling 
of the court on the law. 

In the case of a special verdict, the question is presented as 
it would be if tried by a jury, whether the facts thus found 
require a judgment for plaintiff or defendant; and this being 
matter of law, the puling of the court on it can be reviewed in 
this court on that record. If there were such special verdict 
here, we could examine its sufficiency to sustain the judg- 
ment.” 

: ' . P ‘ P 

“We have taken some pains to comment on the mode in 
which cases tried by the court, which are properly triable 
by a jury. may be reviewed here. Attention was called to 
the statute of 1865, in the case of Insurance Co. y. Tweed, 7 
Wall. 4 t. and we here condense the results of tli examin- 
ation of that statute: 

l. [f thre verdrct be ul general ve rdict. only such rulings of 
the court, in the progress of the trial, can be reviewed as 
are presented by bill of exceptions, or as may arise on the 
pleadings. 

yA In such cases a bill of exceptions cannot be used to 

bring up the whole testimony for review, any more than in 
a trial by jury. 
3. Thatif the parties desire a review of the law involved 
1D thi Cause, they must either get the court 10 fi via special vey - 
dict, which raises the legal propositions, or they must pre- 
sent to the court their propositions of law. and require the 
eonrt to rule on them.” 7 

f Opn bn v. Ineurance ¢ ompany, 9 Wallac MOL. Page 462: 
‘The cause having been submitted to thi urt without a 
jury, the court found,” ete. Page 464 ‘Mr. Justice 
STRONG delivered the opinion of the court. Nothing in 
this record requires us to look bevond the special finding of 
the facts made by the court, or to do more Lian determine 
whether. upon the facts found, the plaintifl iM low was en- 
titled to the judgment clven es 


Page tO, “Our judgment is necessarily founded. exelu- 
sively, upon the finding of facts by the Court lhat 1 equiv- 


alent jo a special verdict: and upon that we think the plaint- 
iff below was entitled to the judgment which he obtained.” 

Coddington v. Richardson (A.D. 1871,) 10 Wallace, 516. 
was a writ of error to the Circuit Court of the United States 
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for the Southern District of Illinois. The action was trover 
Senator Trumbull, counsel for defendant in error, said: 
“On such a record, one is at a loss to know what there is 
for the court to consider. The declaration is in the usual 
form; all the proceedings appear to be regular, and the 
finding of the facts by the cireuit court, like the verdict 
of the jury, is conclusive here; and whether the fact was 
rightly decided or not, according to the evidence, is not 
open to inquiry in this court.” In an opinion by Mr. Jus- 
tice NELSON, the court stated the verdict to be in these 
words: “And the court thereupon found the issue for the 
plaintiff and assessed his damages at the sum of $5,000.” 
Which finding this court held to have the effect of a com- 
mon law verdict. 

Generes V. Campbell (A. D. 1871), 11 Wall. 1938. ‘The 
action Was al law against defendant is endorser of a 
promissory note. The court in. an opinion by Mr. Justice 
SWAYNE said: “The parties, pursuant to the Act of 
Congress of March 3d, 1865, filed a written stipulation 


Waiving a jury and the cause was tried by the court.” On 
the etfect of the bill of exceptions the court said: Accord- 
Ing to the statute the finding of the court stands as would the 
general verdict of a jury, and has the same effect. The 


plaintif mm error is in thi SCL position as if he were here com- 
plaining that the jury erred in overruling the points and 
propositions which were argued to them in his behalf and 
had found for the plaintiff, when thev should have found for 
the defendant. The evidence was closed, and the court was 
sitting in place of a jury, when his exeeptions were taken.” 

Miller v. Life Insurance Company,12 Wallace, 285. Page 
295: “Mr. Justice CLIFFORD delivered the opinion of the 
court. Issues of fact, in civil cases pending in the 
circuit courts, may be tried and determined by the eourt 
without the intervention of a jury, whenever the parties or 
their attorneys of record file a. a In writing, with 
the clerk of the court, waiving a jury. Such a submission 
necessarily ? bnip ies that thie facts ae /] hy fells thie court. and 
the act prov ides that the ‘finding may be either general or 
special, and that it shall have the same effect as the verdict 
of a jury ina case where no such waiver is made.” 

Page 206: “ Most of the difficulty arising in the case 
proceeds from the failure of the court to comply strictly 
with the requirements of the act of Congress, which 
provides that issues of fact in civil cases may ‘be tried and 
determined by the court without the intervention ofa jury. 
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Where a jury is waived, as therein provided, and the issues 
of fact are submitted to the court, the finding of the court 
may be either general or special, as in cases where an issue 
of fact is tried by a jury; but where the finding is general, 
the parties are Cone ‘luded by the determination of the court, 
except In cases where exce ptions are taken to the rulings of 
the court in the progress of the trial.’’ 

Pa pe 2Q7 ; “ By the ee xpre he words of the act the finding 
may be genera! or special, but if Ye peral at s fi ia’ and COon- 
clusive between the parties, unless the court which tried oq 
case shall grant a new trial or the judgment shall be 
versed in the appellate court for some erroneous acts ing 
made in the progress of the trial, which is duly presenter d 
by a bill of exceptions. Whether the finding is general or 
special, the rulings of the court in the progress of the tri: ya 
if excepted t oO at the time and duly presented by a bill of 
exc -ptions, may be reviewed in this court, and ine nieniiias re 
the finding is special the review may also extend to the de- 
termination of the question whether the facts found are suf- 
ficient to support the judgment.” 7 

‘Page 299. ) ™ Suppose the facts proved to have been us as- 
sumed by the defendants in their requests, then it might well 
be conceded that the judgment was for the wrong party, but 
the issues (p. 300) of fact were tried and determined by the 
circuit court, and the act of Congress provides, that the 
finding of the circuit court in such cases shall have the 
same effect as the verdict of a jury, and the Constitution 
provides that no fact tried by a jury shall be otherwise re- 
examined, in any court of the United States, than according 
to the rules of the common law. acts, so tried, could 
only be re-examined, under the rules of the common law. 
either by the granting of a new trial by the court where the 
issue Was tried or to which the record was re turnable, or by 
the award of a venire facias de.novo by an appellate court 
for some error of law which intervened in the proceedings 
Matters of fact found by the circuit court under such a sub- 
mission cannot be re-examined here, as, by the express 
language of the act, the review, when the finding is general, 
is confined to the rulings of the court in the progress of 
the trial, and even when the finding is pice uothing else 
is open to review except the inquiry, w ether the facts 
found are suffie lent to support the judgment.” 

(Page 301.) ‘“ Inferences of fact must be drawn by the 
circuit court, which, by the agreement of the parties, is 
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substituted for a jury, and cannot be draw: 


which sits as a court of errors.’ 


Dirstv. Morris, 14 Wallace, 484 (Ejectment. 


trict of Illinois). Mr. Justice BRADLEY ad: 
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ion of the court. Page 491: “ Had the law w! 
the waiver of a jury, allowed the parties to r 
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determination of the eourt, except 1) Cases vhere OXCeCp- 
tions are taken to the rulings of the court in the progress 
of the trial.” 

“Facts found by a jury could only be re-examined under 
the rules of the common law, either by the granting of a 
new trial, by the court where the issue was tried, or to 
which the record was returnable, or by the award of a 
venire facias de novo by an appellate court for some error 
of law which intervened in the proceedings. (2 Peters 
148; Story on the Constitution § 1770 


“All matters of fact, under such a submission, must be 
found by the circuit court, a  d not by the Supreme Court, 
as the act of (ongress provid s that the issues of fact may 
be tried and determined by the circuit court where the 
suit is brought. Inferences of fact must also be drawn by 
the circuit court, asit is the cireuit com d not the Su- 


preme Court, which by the agreement, of the parties, is sub- 
stituted for a jury.” 

None of thea rules are new, as fheu were established hy niu- 
METOUS CECISIONS of this court, long by fore fhe act of f ogre ss in 
question was enacted. Bond £ Brown. 12 How 20+ | Penhal- 
low v. Doane, 3 Dallas, 102; Wiseart v. Dauchy, 3 Dal. 327; 
Jennings v. Brig Perseverence, 3 Dal. 336; Tulbot v. Seeman, 
| Cranch, 38; Saulet v. Shepherd, 4 Wal. 502; Faw v. Ro- 
bendeau, 3 Cranch, 177; Duniap v. Munroe, 7 Cranch, 270; 
United States v. Casks, 1 Peters, 550; Hyde v. Booream, 16 
Peters, 176; Archer v. Morehouse, Hempstead, 184; Par- 
sons v. Bedford, 3 Peters, 434; Craig v. Missouri, 4 Peters, 
127; United States v. King, 7 Iloward, 853. 

e Propositions of fact found by the court, In a ease where 
the trial by jury is waived, as provided in the act of Con- 
gress, are equivalent tO a special verdict, and the Supre Ine 
Court will not examine the evidence on which the finding 
is founded, as the act of ¢ ongress cont inplates that the find- 
ing shall be by the ciicuit court; wor is the circuit court re- 
quired lo make a special finding, as thie CL PProy ides that the 
finding of the circuit court may be either general or special, 
and that it shall have the same effect as the verdict of a jury. 
(9 Wall. 461; 9 Blatchford, 201.) Where a case 1s tried by 
the court without a jury, the bill of exceptions brings up 
nothing for revision except what it would have done had 
there been a jury trial.” 


“Issues of fact, however, under such a submission, are to 
be tried and determined by the circuit court, and it is equal- 


ly clear that the findings of the circuit court, even when 
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special, cannot be reviewed by the Supreme Court, except’ 
for the purpose of determining whether the facts found are 
sufficient to support the judgment, as the express provision 
is that the finding of the circuit court in such case shal] 
have the same effect as the verdict of a jury. Ins. Co. y. 
Tweed, 7 Wall. 51; Generes v. Bonnemer, 7 Wall. 564; Nor- 
ris v. Jackson, 9 Wall. 125; Flanders vy. ‘Tweed, 9 Wall. 428: 
Dirst v. Morris, 14 Wall. 490; Richmond yv. Smith, 15 Wall. 
429: Bethell v. Matthews, 13 Wall. 2.” 

“Exceptions are allowed tothe rulings of the court in the 
progress of the trial, and the provision is, that the review, 
if the finding is special, may also extend to the determina- 
tion of the sufficiency of the facts found to support the judg- 
ment. Where the finding is general, as in this cuse. noth- 
ing is open to review but the rulings of the court in the 
progress of the trial, and as none of the last named excep- 
tions, which are the ones now under consideration, were of 
that class, they are all overruled. Like a special verdict, a 
special finding furnishes the means of reviewing such ques- , 
tions of law arising in the case as respect the sufficiency of 
the facts found to support the judgment; but, where the 
finding is general, the losing party cannot claim the right 
to review any questions of law arising in the case, except 
such as grow out of the rulings of the circuit court in the 
progress of the trial, which do not in any proper sense in- 
clude the general finding of the circuit court, nor the con- 
clusions of the circuit court embodied in such general find- 
ing, as such findings are in the nature of a gen ral ve rdict, and 
constitute the foundation of the judgment, 

“ No review of such a finding can be made her . under a writ 
of error, unless it 18 accompanied by (Lil authorized special state- 
ment of the facts, without imposing upon this court, the duty 
of hearing the whole case, law and fact, as on an appeal in a 
chancery or in an admiralty suit, which could operate as 
a repeal of the provision in the act of Congress, that issues 
of fact in such cases may be tried and determined by the 
circuit court, and would also violate the clause of the 22d 
section of the judiciary act, which prohibits this court from 
reversing any case for any error in fact. 1 Stat. at L. 85.” 

“Whether any ruling of the circuit court, other than 
the rulings in admitting or rejecting evidence can 
properly be regarded as rulings in the progress of the trial, 
within the meaning of that phrase in the act of Congress, 
it is not necessary in this case to decide, as it is clear that 
neither the general finding of the circuit court, nor the 
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conclusions of the circuit court as embodied in the general 
finding, fall within that category.” 

Ti thie Tou i of Ohio i’. Marey, LS Wall po. the Case Was 
like the last and the conclusion the same 

Insurance Co. vy. Sea, 21 Wall. 158. Error to the Circuit 
Court of the U.S. for the Northern District of Illinois. Mr. 
Chief Justice W AITE delivered the Opinion of the court: 
“This was an action upon a policy of insurance. On the 
trial a jury was waived, and the cause submitted to the court 
under the provisions of the act of March 5, 1865, 13 Stat. at 
Large, OO]. The plea Vas the general Issue . 2 ith il stipula- 
tion by the parties that the defendant might offer any and 
every matter in evidence under it, with tl like eflect, as 
though such matters had been specially pleaded. 

‘There was a general finding for the plaintiff, and judg- 

it accordingly.” 

; * 

= Much protracted litigation attended the settlement of 
mere questions of practice, under the act passed in 1824, 4 
Stat. at L. 62, authorizing the trial of issues of fact by the 
courts of the United States, with the consent of parties, in 
Louisiana. To avoid a like experience, under the act of 
L865, 13 Stat. at L., 501, it was deemed important by this 
court to settle thi practice under it. at an early day, with a 
precision and distinctness that could not te misunderstood. 
and to require, in all cases, where the parties saw fit to avail 
themselves of the provisions of the act, a re asonably strict 
compliance with its provisions. Flander Tweed, 9 Wall. 
tol) Accordingly, as early as 1869, in the ease of Norris 
v. Jackson, 9 Wall. 125, after a very careful examination of 
the provisions of the act, the following construction was 
riven to it.” 

The opinion then gives the conclusions of Norris v. Jack- 
son, and cites the cases above quoted, saying: “'The con- 
struction of the statute and the practice under it have also 
been brought to the attention of the court in Bassett v. U. 
S.’(and so on, naming the cases) “and it can certainly be 
said that in no one of these cases has there been any relax- 
ation of the rules originally announced. The practice having 
thus been distinctly and positively settled, it remains to 
consider its application to this case.”’ 

tna Ins. Co. v. Boon, 95 U. S. 117. Mr. Justice STRONG 
delivered the opinion of the court. In it he suid : ‘The 
Act of Congress which authorizes trials by the court, 16 
Stat. at L., 500, §§ 649, 700, R. S., has enacted that the find- 
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ing of the court upon the facts, which may be either general 
or special, shall have the same effect as the verdict of a jury; 
and that when the finding is special, the review by the 
Supreme Court upon a writ of error, may extend to the de- 
termination of the sufficiency of the facts found to support 
the judgment. No bill of exceptions is required, or is neces- 
sary, to bring upon the record the findings, whether general 
or special They be long to the record as fully as do the verdicts 
ofa jury. If the finding be special, it takes the place of a 
special verdict, and when judgment is entered upon it, no 
bill of exceptionsis needed to bring the sufficiency of the 
finding up for review. But there must be a finding of facts, 
eithe Gel ral Or special, in orde i tO authorize a judgment, and 
that finding must appear Oil thee récord.”’ 

In the case of The Abbotsford, 98 U.S. 440, the statutes 
and decisions, on trial by the court, were detailed at con- 
siderable length, but as that was an admiralty case, the 
matter stated was by way of illustration, and though the 
matter stated probably expresses the: views of the members 
of the court, and is in harmony with the views we are ad- 
vocating, we can not quote it as matter of decision. 

Kahn vy. Smelting Company, 102 U.S. 641, was an equity 
cause. Being tried in Utah, where the practice requires a 
finding on the issues of fact, though the findings by a master 
or a jury are considered as merely advisory, this court ex- 
amined the findings “to see whether they meet the issues 
raised by the pleadings, and support the decree.” (P. 644.) 

[t appears that the court delivered its findings Nov. 21, 
1877, and judgment upon them was entered the same day 
Fourteen days after the entry of judgment, the Judge filed 
further findings of fact. These were stricken from the tran- 
script, and this court held that they were properly so 
stricken out (p. 664). The reporter’s note is: “ Where, 
under the practice established in Utah, issues are tried by 
the court, its findings of fact should be announced and filed 
before the entry of the judgment.” 

In Boogher v. Insurance Co., 103 U.S. 90, 1t was held that 
where the law is such that the court has authority to refer 
a case, upon consent In writing only, an order expressed to 
be made “ by consent of parties” will be presumed to have 
heen made on written consent. 

In United States v. Harris, LO6 U. S. 634-5, it was held 
that where a jury was waived, the case is not withdrawn 
from the court, is not an arbitration, but is a judicial pro- 


ceeding to be re-examined in this court as a court of 
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096, 601; Alexandria Canal v. Swann, 5 llow. 85; York & 
CR. R. Co. v. Mvers, 18 How. 246; Heckers v. Fowler, 2 


Wall. 123. 
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“Sinee the passage of this statuie it is equally well set- 
tled by a series of decisions that this court cannot consider 
the correctness of the rulings at the trial of an action by 
the circuit court, without a jury, unless the record shows 
such a waiver of a jury as the statute requires, by stipula- 
tion in writing, sigued by the parties or their attorneys, 
and filed with the clerk. Flanders v.. Tweed, 9 Wall. 425; 
Kearnev v. Case, 12 Wall. Zia; Gilman Ve I. WN M. ee Co., 
91 U. S. 603, 614; Madison Co. v. Warren, 106 U. 5S. 
622: Alexander Co. v. Kimball, 106 U. S. 603, note. In 
landers £ Tweed. Mr. Justice Ni lson quoted the pussape 
just cited from the opinion of Chief Justice Taney in Camp- 
bell v. Boyreau, and said that when a trial by jury had 
been waived, but there was no stipulation in writing, xo 
finding of the facts, and no question upon the pleadings, the 
judgment must, according to the course of proceedings in 
previous cases, be affirmed, unless under very special cir- 
cumstances, this court otherwise ordered. 9 Wall. 429, 431. 

“The most appropriate evidence of a compliance with 
the statute is a copy of the stipulation in writing filed with 
the clerk. But the existence of the condition, upon which 
a review is allowed is sufficiently shown by a statement, in 
the finding of facts by the court, or in the bill of excep- 
tions, orin the revord of the judgment entry, that such a 
stipulation was made in writing. Kearney v. Case, 12 Wall. 
285, 284; Dickinson v. Planters Bank, 16. Wall. 250. So 
it has been beld that a written consent of the parties, after 
a trial by jury has begun, to withdraw a juror and refer the 
case to a referee, in accordance with the statute of a state, 
authorizing this course, is a sufficient stipulation in writing 
waivinga jury.” (Nofe: the U.S. statute allows the writing 
efiect only when it provides in terms or by necessary 
implication for trial by the court not by a referee.) “And 
that when the court has authority to refer a case upon con- 
sent in writing only, an order expressed to be made ‘by 
consent of the parties,’ that the case be referred, necessarily 
iinphies that such consent was in writing. Boogher vy. lus. 
Co., 103 U.S. 90; see also U. S. v. Harris, 629, 634, 635.” 
(Note: under the doctrine just stated, if the record shows 
that the parties waived a jury and submitted the case to be 
tried by the court since the passage of sections 649. 700, 
987, of the Revised Statutes of the United States, and since 
those sections have all been in force, such order. in view of 
those sections, necessarily implies that the consent to trial 
was in writing, unless the contrary appears by exception 


iid 
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“Ty 
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duly saved.) “And since the statute, as before a judgment 
upon an agreed statement of facts, or case-stated, signed by 
the parties or their counsel, and entered of record, leaving no 
question of fact to be tried. and pre senting nothi id hut a ues- 
tion of law, may be reviewed on error. Supervisors v. Ken- 
nicott, 103 U. S. 504; U.S. v. Eliason, 16 Pet. 291; Burr 
v. Des Moines Co., 1 Wall. 99; Campbell v. Boyreau. 

“The record before Us contains nothing LO show that 
there was any stipulation In writing Walving a jury. The 
circuit court had authority to try and determine the case 
whether the waiver was written or oral.”’ 


* a 


The necessary couclusion is, that this court has no au- 
thority to consider the exceptionsto theadmission of evidence 
at the trial.” 

; , 

“The plaintiffs in error further contend, that neither of 
the special counts sets forth any cause of action, and that 
the finding anid judgment, being rt neral, and not limited 
to the common counts, should therefore be set aside. This 
objection, 80 fay as at fouches thee suthier acy of the declaration 
to support the judgment, is fairly presented for the determination 
of this court, within the rule laid down by Chief Justice 
Taney In Campbell V Boyreau and by Vir Justice Nelson 
in Flanders v. Tweed as already stated. But by the lav 
applicable to this case, the objection cannot be sustained. By 
the common law, indeed, a general verdict and judgment 
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civil action must be reversed on 


upon several counts in ; 
writ of error if only one of the counts was bad 
In Illimois it has been changed by statute providing that 


‘ . oA j ai : j 
whenever (Lil ATLA Pererici Shiai hi peer i hi pl AL (fi CoOuUnTE, bhie 
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SCL iiié shall not hy Sel aside or reversed ou fhe ground Of any defective 
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count, if one or more of the counts in the declaration shall be suf- 
7 . = : , . . 7 . 7 - , " 

ciel he spt bhi rerdict hs Rev. Stilt ( i} 110). ~ pes. Phat 


statute governs procedings tried in the federal courts within 
that state. Rev. Stat. § 914: Townsend v. Jennison, 7 How. 
706, 722; Sawin v. Kenny, Yo U.S. 289 And the rule 
hereby established must be applied to judgments lawfully 
rendered withouta verdict.” 

Note: The Illinois practice act from which the clause is 
quoted had, at that point reached the subjeet’ of verdicts 
Sec. 49 cr) 


: 


ves peremptory challenges. Sec. 50 requires a 


non-suit to be taken before the jury retires. Sec. 51 provides 
that if one or more of the counts ts faulty the court may 
justruct the jury to disregard such counts. See. 52, 53, 54, 


/ 
: 
4 
: 


60 


are in relation to the charge to the jury. Secs. 55 and 56 
direct as to what papers may be taken by the jury when 


they retire to consider of their verdict. Sec. 57 is upon the 
verdict, motion for new trial and in arrest. Sec. 55 1s 
quoted above in full, verbatim, in the opinion; and is there 
printed in italics. See. 59 provides for a repleader, begin- 
ning with the fault, when judgment shall be arrested. dee 

60 relates to exceptions during the trial. These sections 
were included In the Re vision of 1845 and apply peculiarly 
to verdicts, and to nothing else. The rule of this court 


} . . . 
does not require us to quotethem all in haec verba, to pot 


the argument we present from the section quoted in the 


‘7 } : mo I 7 ’ 
opinion, illustrated bv the sections which precede and _fol- 
A aie 4 ] : ] . +} : in oe Is eve ? ae> baacel ) bi .T | oa 
POW Tt. Whieli IS thls: tli mange to which this sectioh Was 


se. @ 3 , 
applied was rendered in a cuse where the intervention of a 
iurv was waived and the cause submitted to the court with- 
2 : : + | ’ ; : fie . 5 . : ’ ‘ ec 
Oultwriting as hac peel) the CUSTON IN Lllinois ror Ttortyv vears 
_ " » & Os) lt]; ) led 
(Ii]. Rev. Stat. of 1845. Ch S3.§ 22), andthis court apphed the 
} —— 1; ‘ t Ps 
local statute, that applies only to verdic’s of Jumes, to the 
J » ie . onion } . " } | et re% 
finding of thecourt and judgment based thereon. ‘Treat- 
: ] 2 aa = os > : .1] > 
Ing the finding by\ the court iis havi vr inall things the 


e ,° : . 4 : i : ’ ’ : 
Status of the yerdict OF a ry. this court in etlect deter- 


mined: that in such a case, there is a judicial trial, in which 
, . - . ’ . nal . ' a . rh ‘ . ’ 
the finding of the judge is the equivalent oi the verdict of 


ajury. It related to the principle announced by Judge 


Miibler in Norris v. Jackson that in such cases the court finds 


- 1} ' ; , a : 
uf general verdict, Ol, all issues, for thie piaitifi or defendant 


it finds “a special verdict. 

Martinton v. Fairbanks, 112 U. 8. 670. Mr. Justice 
WOODS delivered the opinion of the court,and deciding 
that Upon the record no que stion of law was presented to 
this court, having premised that th parties filed a stipula- 
tion in writing by which they waived a trial by jury, said: 


The provisions of the acts of Congress which relate to 


ee 


the trial of issues of fact by the court, are found in the aet 
of September 24, 1759. ‘An Act to establish the judicial 
‘courts of the United States, 1 Stat. 75, Ch. 20; § 22, and 
in the act of March 3, 1865, ‘An Act regulating proceed- 
ings 1n criminal cases, and for other purposes, 13 Stat. 50, 
Ch. S86. S +. The provision of the act of 1789 is reproduced 
In $101] of the Revised Statutes, as follows: ‘ There shall 
be no reversal in the Supreme Court or in a Cireuit Court 
upon a writ of error . : : for any error of fact’ 
The provisions of the act of 1865 are reproduced 1 “iS 649, 


700 of the Revised Statutes. as follows: Sec. 649 ‘Issues of 


‘. 


—— 


fact in civil cases In anv circuit court may be tried and de- 
termined by the court, without the intervention of a jury, 


whenever the parties or their attornevs of record fil with 


he clerk a atinuilation in writing waiv, .turv. The find 
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that question, by a request for a definite ne upon that 

pron 

| <£ G49 and 700 we irst fully const | by this cour 
SS Of ana 4 were first fully consti i bY this court 

it) Norris \ Juekson, 9 Wall 12; cur vt thyeat Coase. 

speaking ob) Mr. Justice Miller. laid . the following 
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propositions: (1) If the verdict br iy al verdict. only 
} } ‘ , : , . 
such rulings of the court, in the pr “s he trial, ean 
bye reviewed ais 2a pore sented hy ly | Or Cenlirons, or as 
‘ J > . 

may arise on the pleadings; (2) in such cases a bill of 
exceptions cannot bye used LO bring ll} aay whole festt- 


Ot \ for 9m view anv more than a tra Dy } Irv: (3) that 
if the parties desire 7. view of tI e in bra’ olved 11) the 
case, the must either get the court » ti r special verdict. 
which raises the legal pre positions, ,o1 they must pr Sent 
to the court their propositions of law and require the 
court to rule on them: (4) that objection to the admission 
or exclusion of evidence, or to such ruling on the proposl- 
tions of law as the party may ask, must appear by bill 
of exceptions. These propositions have been persistently 
adhered to by this court.” 3 


Mie sir Ml 
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The court proceeds for three pages to demonstrate that 
where the finding was general this court could not review 
it by the evidence, to determine whether it was sustained 
by the evidence, because a verdict of a jury could not be 
so re-examined. One expression in quotation marks is not 


justified by the cases cited, viz: “No exception can be 


taken when there is no jury, and where the question of law 
is decided in delivering the final judgment of the court. 
U.S. v. King, 7 How. 832, 853. See also Craig v: The 
State of Missouri, 4 Peters 410,427.” ‘The expression which 
is inaccurate is: “ where the question of law is decided in 
delivering the final judgment of the court.” In U.S. vy. 
King, the case came from Louisiana. The court said p. 
S44: “The elreult eourt decided that the paper Was Au- 
thentic, and executed at the time it bore date.” * * At 
a tormer hearing the Supreme (‘ourt reversed this finding, 
pape S45. iy Upon reconsideration. however, "we -Wwere 
unanimousiv of opinion that the decision of the cireuit 
court upon this question of fact, must, like the finding of a 


jury, be regarded as conclusive.’ The whole case shows 


that though the language quoted was used, it was only 
intended LO apply LO a general verdict by the Court. ana to 
a special finding of particular facts. It shows that the case 
Was the Sali us that described DV Mr Justice GRIER: 
si When the CASC is submitted to the judge to find thi facts. 
without the intervention of a jury, he acts as a referee, by 
eonsent of the parties.” HW ecis Y. CGreorge, 15 Llow. 190. p 
LOZ. 

(rag £ Lhe State of Missouri, i Peters. L1Q, Is also referred 
to as sustaining the criticised text, but referring to the opin- 
ion by Chief Justice MARSHALL we find (p. 427). “There 
Was no jury to find the facts and refer the law to the court: 


'-* ’ } . | , ° j f } ” , ’ 
Dut vf the court, which was suostiluted tor the Puru. Has Touped The 
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f quivale iit fo thie hiding ot ff pury 


In Allen vy. St. Louis Bank, 120 U.S. p. 30, the eourt 
says: “Whenajury is waived in writing, and the case 
tried by the court, the court’s finding of facts, whether gen- 


eral or special, has th same effect as the verdict of a 
jury.” 


What was a general veidict, a special verdict and a case- 
stated, at comnon law, is very lucidly shown in 3d Black- 
stone's Commentaries 377, 378: the detinitions and partie- 
ulars of each, being the same as laid down by this court in 


a | 


| 


*&) 
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interpreting the words general and special as used in the 
statute in reference to findings by the court, as well as in 
those Cuses, where the trial has been by the court or by a 
referee under stipulations before the statute or under stipu- 
lations not in writing, since the statute that the case should 
be tried bv the court or referee, in the plac of a jury; the 
implication in all eases being that the finding on the issues 
should have the Sialie effect, in thie record, iis the verdict 


or awur\ 


the province of the judge in the trial of an issue mnade 


— 


by the pleadings, is, to trv that issue by the evidence and 
} }* , . 
render a verdict. (Prentice v. Zane, 8 How. p. 4586.) 
his court announced, in 1855, that “parties may, by 


*"COnSseHt, waive the trial of iSssii s of fact DY a jury, and 
‘submit the trial of both faets and law to the court.” It 
will not be a “mis-trial.” But if error appears, on the face 
of the record, the judgment entered will be reversed 
(Guild v. Frontin, 18 How. 135.) Therefore, there is a com- 
mon law record to be Inspected. 

lf the trial, in the:ecase before us, had been bv a jury 
it is not possible, that a man could be found, who would 
attempt bo) eonfound the record Oy] thie verdict. with the 
judgment. 


Lhe ISSUE Wits: whether plaintitts vere owners In. fee 
Simipie, and entitled to the POSSESSION, f that part of lot Z 
: 7 oe , : i " ] i ‘| - 
lving west of the Lake Shore Railroad, and north of a line 


parallel with, and 753 feet south of the north line of said 
; 
lot. Defendant denied It. 
[he verdict or finding as rendered is: “ And the court 
having heard the cy dence, and being fully Ha \ ised, [liu 


for thie plaintiffs. 


If that is not a good finding, for the plaintiffs, a verdict 
in the same words would be bad. and would not decide the 
issue. It is in the words of the Indiana Statut 
O51). It is in the exact words of verdicts held 
this court, in many cases 

The next word following this verdict in the reeord is 


¢ (S& H45. 


i’ od Al 


and. It signifies that the court did something else after 


see 


having made a finding for the plaintiffs, upon the issue of 


fact submitted to him. which was entered ot record, where 
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it should have the same ejfect as the verdict of a jury so re- 
corded (U.S. R. 8. § 649). “The court having heard the 
evidence, and being fully advised, finds for the plaintiffs, 
and orders and adjudges, that thev shall have and recover 
of the defendant. Who ever hei “cl of those LWO words, 
orders and MLN gy s, ina verdict? 

In the old form, the equivalent would have been: the 
court having heard the evidence finds the defendant guilly 
of the trespass and ejectment, which the plaintiffs in their 
aforesaid declaration thereof have complained ugulnst him: 

lana form, it} ivalent to the more formal 
| lle nce, and 

he plaintiffs, 

oOwilier 1) if simple and 


77 | 
All thre lands | 


defendant. rede 
holds 
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and contained 
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‘the judgment 
RUNNINGTON 
“The court must 
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it aside, and grant 
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Ind. p. 360.) Th 
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with, and rest upon the verdict.” (Bowles v. Stout, 60 
Ind. 271.) 
Judgment should conform to the verdict. 
Marmaduke vy. Tennant, 4 1b. Mon. (Ky.) 210, p. 214 
In ejectment, upon a verdict for the whole, a judgment 
can not be entered for a part. 
Obert v. Hammel, 18 N. J. L. (8 Har.) 75. 
A general verdict for the plaintiff, entitles the plaintifl Lo 
judgment for the entire premises. 
Mehkee v. Wilson, 87 N.C. 300 
Bureke v. Inghain Cir. J. 42 Mieh. 515 
Chapman vy. Holding, GO Ala. 554 
harrow Ve arrow, Z a a \I irshall. 3oSS 
Buckley v. Cunningham, 4 Bibb, 255 
Ilannner v. Eddins, > Stewart, 192, p. 107 
Kirshner v. Kirshner, 56 Md. 555—6 
Betz v. Mullin, 62 Ala. 565 
Cannon v. Davis, 55 Ark. o6 
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“favor of the defendant, for the residue, (he judg 
‘that the plaintiff recover possession of the part found fon 

him by the verdiet; and as to the othe part, that thr 
‘ defendants go thereof without day.” 
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(See also (fithert on Ij. ). 34). ) 

These are the forms given in all the books. They are 
definite, concise, explicit. Any one can see with certainty 
who the judgment is for, and who the judgment Is against. 

It is in support of the most sacred rights of property and 
the highest functions of the law that we insist that those 
forms and methods shall be observed, which assure definite- 
ness, conciseness, clearness, certainty, that assure to every 

loment 


citizen the power to understand the judg 
'Tnderstanding the necessary substance of verdicts In 
actions of ejectment, and the necessary form of judgment 


thereon, the legislature of Indiana enacted: “the eourt 


P 


‘rendering the judgment, on application made within one 
‘veur thereafter, by the party against whom judgment is ren- 
* dered, | shall vacate the judgment and 
‘orant a new trial.” (§ 1054.) This is the right of the 
suitor in National courts as well as in the State courts. 
(Equator Co. v. Hall, 106 U.S. 86.) Adherence to the forms 
and methods of proceeding which the legislature had in 
mind is essential to preserve, substantially and certainly, 
the right it intended to confer. 

So we have examined the steps. 

The issue, the matter to be tried, is determined by the 
parties. 

The ve rdict or finding is confined to the very point in 
issue. The tribunal has no jurisdiction to adjudge any 
matter outside of that. 

The parties, who make up the issue, have the right to 
have it tried and determined, by a jury of twelve men. If 
both parties agree, they may waivea jury, and substitute the 
judge in place of the jury, to try the issue, and render a 
verdict just as the jury might do. The law determines 
what the submission is. The law prescribes the duties of 
the judge, and the duties of the clerk of the court. Zhe 
contract of submission is, that the judge shall. render a verdict 
precise ly as a jury would do. The law commands that the 
finding of the judge, announced by him, shall be recorded 
by the clerk, and shall have the same effect that the ver- 
dict of a jury in like manner announced, by it and recorded 
by the clerk of the court, would have. The law requires 
the court to order judgment, or to set aside the verdict, and 
grant a new trial. This may be done at once, as soon as 
the verdict is delivered. But if the court orders that judg- 
ment be entered. thre law pr scribes thie substance of the judg- 


= 


ea 


a 


eS — hl se ee ea 


67 


ment, and the Clerk is by law required to write out that sub- 
stance. 

The Court or the law commands: “ Let judgment be 
entered.” The Clerk makes a minute of it, and after the 
court has gone he writes it out upon the record. He can 
not be direc ted by the judge, but by the wssiwe and the verdict 
thereon, which have preceded, upon the same record. If 
the clerk enters the judgment aceoidingly, it is well. If 
he fails to pursue the issue and the verdict, the law com- 
mands that it be amended. (U.S. R.S S Doe. 

Where the parties have submitted the issue to the court 
for trial, it will not be a mis-trial, but if error appears on 
the face of the record, the judgment entered \W 1] be reversed 
(Guild 4 hroutin, LS llow. }). | d-). ) 

This court said i) Suydain oe Walliaimso t, 2U Llow }) 55" 
“The operation of thir Writ of error, addr sses its If to the 
‘record, as an entirety, and not to any separate portion of 
“ot, as distinct from the residue; and when the cause Is re- 
‘“ moved into the appellate court, any error apparent in an) 
‘part of the record, is within the revisory power of such 
“tribunal The rule is: that whenever the error is appar rit 
‘on the record, it is open to revision, whether it be mad 
~ we appear by bill of exceptions, or In any other manner 


1> 
| 


“ Bennett v. Butterworth, 11 How. 669; Slacum vy. Pumery, 
“6 Cranch, 221; Garland vy. Davis, 4 How. 131; Cohens \ 
“Virginia, 6 Wheat. 410.” 

In Zcller v. Kekert, 4 How. 297-8, the funetion of bills of 
exceptions had been distinetly defined, thus: “So far as 
‘error is founded upon the bill of exceptions, incorporated 
“into the record, if lies only tO CXet ptior s taken at the tria 
“to the ruling of the law, by the judg | 


. ind to the 

‘admission or rejection of evidence | Bae Abs. 779 
ull. N. P. 316.) Beyond this, we have no power to 
‘look into the bill. on a writ of error. « it as the ereature 
‘of statute, and pestra led to thie ports lated (15 Kdw 


‘<a. Oh.) 

Ilenece, as the faults, in the record before us, occurred 
utter the trial, and nite the finding fol the plaintiffs had 
been announced and reeorded, they cLr't apparent 1) 
face of the record, and he part could Ly plaved by bi] 
exceptions This record Is periect and Lape enable til] the 
end and result of the trial was reached No exception 


: 


was taken. The finding is exactly responsive to the issue 

No exception could be taken to any subsequent step by bill 
™ . | . ‘ . 

ol eCXCePtONs, because “as stated above: it 1s the creature of 


statute and restricted to the points stated.” 
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[t isapparent on the face of the record that the yudgment 
entered up after that, is not confined to the point in issue, 
and embraces matter about which no evidence could be re- 
ceived. If this was the act of the court, it was error; if it 
was the fault of the clerk, it is to be amended. 

If dictating the contents of the entry of judgment, is the 
duty and funetion of the judge at common law; if what is 
written down as the judgment is to be written in words dic- 
tated by the judge, the. judge erred in requiring these 
words to be written; but if itis the duty of the clerk to 
write out the jadgment of the law, if it is his function and 
duty to furnish the words, then the words are in all cases 
considered his, whether the judge helps him write his ree- 
ord or not; and the faults noted are NISPTISTONS to be 
amended. 

We quote below, a great array of authority, showing the 
function clerica!; and that if that which is written down, 1s 
hot the judgment of the law on the issue, and confined to 
the issue, It is a misprision to be amended. We wish to 
add one leading case, as showing how far the doctrine is 
earried. In Usher v. Dansey, 4 Maule & Selwyn, 94, pp. 97- 
100, a verdict had been rendered for a sum in excess of that 
demandec in the declaration, and judgment entered for that 
sum. But by the King’s Bench, it was held vitium clerici; 
and the judgment was amended by the declaration ; because 
it was the duty of the clerk to pursue the issue in entering 
the jadgment, which 1s the legal sequence of the issue. 

Burdle v. Ingham Circuit Judge, 42 Mich. 518, is a case 
where the clerk entered up the judgment for the plaintiff 
without any motion being made for tiat purpose. 

[mn general practice where a verdict is rendered for the 
plaintiff or defendant, there is not one case in a hundred 
that the judge orders a judgment to be entered. Where 
entry of judgment is stayed by motion for new trial, the 
judge announces that the motion will be denied, but it is very 
rare that he says anything more, andthe clerk enters up the 
judgment. Thus in 999 cases in every thousand the enter- 
ing up of judgment is strictly clerical, in every day practice. 
There is not one case in a thousand where the judge looks 
at the entry. , ) 


The following authorities are referred to on the subject 
of 7 
AMENDMENT. 
GILBERT on Ejectment (p. 92). “As the verdict is the 
‘“oround of the judgment, it ought not to be entered for 


—— » Sin in te 


7 ~—— ee. > 


i 
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more land, or different parcels, than the defendant was 
“3 found oul LY ot by the verdict. But tl var'ance between 
‘the verdict and judgment, occasioned by the isprision 
‘or default of the clerk in entering the judgment, 7s not fa- 
‘fal, but hath been amended by the court, after Writ of 

error brought . because it appeared to be the mispris- 
‘ion of the clerk, who had not pursued the verdict, which 


, . “a — , ‘ , 
‘anual ep fitthie been iis JUICE tit Mktg Up [fie pudquentl, and 


’ . 


“nO mistake Ih port Ol iaW, Ih giving the judgment; 
, , 1 | . . 
‘therefore the party ought not to suffer for his mispris- 


Page Li. ie Where judgment Is Given O verdict, there 
P " . ’ . . " " ‘ . . 
“te \ rliet Is Lie Toot and Wroulnd O] 1 Kdgvment. 


a * ‘ . | + | | . 4 e a : . 
I? | VNEINGTON OFF Beet iin if. prruere ine iL ile verdiet being 


Lhe Lay muni oft the ludgment, the Puce aie { ought not to 
be entered ror more bern) lL. Or for cee it a) CTS than ine 
. ; ; 4 - Rios ;, ; ' = 
defendant was found guilty of by the verdict, vet a vari- 


: . } : i 
‘ance between the verdict and judgment, occasioned by the 


+ - ~~ : ‘ . : = | al ao | 1 : ’ ,% | ; : } 
muisprision or default of the Clerk Ih en or OLE Juag- 
niet, 7s not fatal, but mav be amended b e court, even 

Dam = epee af sees bees © cs | ) + | -Orsane 
aiter a Writ of error brougclil DCCALLS tne Variakhce 


‘arose from misprision of the clerk, who had not pursued 
“ the verdict, which ought to have been his guide, in mak- 
‘ing up the judgment.” 

LDAMS on jectin a (page O25), states the same doctrine 

Tyter on Ejectment, concurs, p. 582 

ln the eases below cited from Viner’s Abridgment and 
Bacon's Abridgment, the pudgine wis were lth ACTIONS oft hject- 
nient for damages Th COsts only, and no judgments for pos- 
session of the land, vet the court reformed them, by amend- 
ment mune pero fine, completing them as judgments for pos- 
session, and thev were affirmed 

VINER’s Abridgment (2 Vol. SLO) title cliaendment (F) 8. 
“Tn an ejectio firm of lana, if, upon not guilty pleaded, a 
“verdict is found for the plaintiff, and costs and damages 
“given per curiam, and thereupon judgment is given: 
“(Quod querens recuperet the damages and costs, and nof 
“qu " recuperet le rminum ils the Use IS: this Is the fault of 
“the clerk, this being the usual judgment in this action, and 
“therefore it shall be amended. This was done upon a 
‘motion after a writ of error brought in Belch v. Pate. 15 

Car.” 

So in the same place (2 Viner Abr. 510) several cases are 
cited where the judgment was entered for a larger number 
of acres than had been recovered by the verdict, and it was 
amended by the verdict. 
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BAc. ABR. title Amendment and JSeofails (1). “Tn Uject- 
“ment, if the judgment is entered quod quirens recuperet 
“the damagesand costs, and not quod recuperet terminum 
‘fas the case 1s. this shall be amended.” 

These authorities are constantly apphed in such cases as 
this at bar: Witness the following cases—— 

Fite v. Doe, 1 Blaekford, (Ind.) 127. ljectinent. Black- 
ford, J. }). by 4 “The second error assigned Is, that judg- 
“ment is only rendered for damage s and costs, instead of 
is being in the usual-form, quod Querens recuperel le rinuin 
(that therefore he recover his term. Xe.) “Such al omis- 
‘sion is nothing hore than i MISPYVIsiIONn ot the clerk, and 
‘might be amended, 2 Vin., 510; 1 Bac., Abr. 165.” It was 
considered as amended. 

Smith v. Myers, 5 Blacktord, 225. Action ona penal bond, 
default, and proof of 8250 damages and judgment for plaint- 
iff. By neglect or mistake of the clerk final judgment was 
only rendered for costs. 

* Blackford, J.: (p. 224.) The omission to enter the for- 
“mal judgment for the penalty isonly a misprision of the 
“clerk. Such a misprision may be amended on notice and 
“motion. atanyv time. It has been held that where the 
“judgment in ejectment is entered, that the plaintiff rCCOVE) 


, ; 
his damage sand costs, instead of that he recover his t ria, the 


“judgment may be amended, though this is but an action 
“of trespass in its own nature. 1 Bae. Abr. 165. There 


“seems to be as little reason to object to the amendment in 
" the Case before us, as to that in the ChHse referred iv, 
Me Manus . Richardso  g Blackford. LOW. Blackford. he 
s is ejectment, if the judgment be entered ‘that the plaintiff 
~ recover the damages and costs,’ Omitting that he recover 
“his term, tt may be amended even atter error brought 
“2 Viner Abr. 310; Fite v. Doe, 1 Blackford. 127. So 
‘where judgment Is entered against an administrator de 
“bonis proprils, when 1 should be agaist t hye woods of the 
‘intestate, it may be amended after error brought: Short 
“wv. Coffin, 5 Burr. 2750; King vy. Anthony, 2 Blackf. 131.” 
therefore a justice’s judg ht was reformed by hinendimenst 
Indiana reports are full of such amendments. nun pro 
Une. 
Jenkins v. Long, 25 Ind. 460 
Bales v. Brown, 57 Ind. 28? 
Latta v. Griffith, 57 Ind. 329 
Burson v. Blair, 12 Ind. 371] 
Silver v. Butterfield, 2 Ind. 24 
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Fite v. Doe, 1 Blackford, 127. 
Sroith W« Mvers, » Blackford, Zee 
MieManus yv. Richardson, 8 Id. 100 
In Usher v. Dansey, 4 Maule & Selwyn, 04, (above cited) 
entry of judgment for the full amount of a verdict, which 
was in excess of the sum demanded in the declaration, was 
held thie fa It of the clerk and che dh led ili SO mueh as 
the verdict exceeded the issue it was surplusag' 
In Rees v. Morgan, (5 Durnford & East, 549,) where 
the defendant in replovm made cognizance of rent in arrear, 


ana thre yur) found a verdict for him, at 4 | Mites LO the 


P i$ : . ; » TOR). 
amount of the rent claimed in his coentiza namely 195/: 
} }* } 

the verdiet endorsed on thie panel Wits verdict for the 
’ ’ } -7. 99 ) | , 
defendant, damages, ]f5/; eunic pFudgmcntl was thereon en- 


} . S . . . . ) ] ; . 
reredd aAGalnst the plaintiffs for that “mount ind tor COsts 
After writ of error brought by the plaintiff, and iM 


the Court of Error, to whieh the whole record had 


been SC Lit, the defendant moved that Live iudement “be 
amended D\ altering if tO judgment pro fyrvrno haben- 
lo”? (See Maryatt’s motion, p. 549.) And the judgment 
wus so altered (See Syllabus by the reporter.) Cham- 


bre, etc., opposed the motion; showing that the judgment 


could not be supported as it was; and arguing (p. 350): 
“Neither can it be altered to a judgment pro retorho 
‘“habendo at COULMNON law.” “Tle can not now 
‘enter up a common law judgment under pretense of amend- 
‘ing a mistake of the clerk. Under the statutes of jeofails, 
4 all Crrors 1n) the process, ana evel) the mistake Sol the clerk 
‘in entering up judgments, mav be amended; but this can 
‘not bi considered il mistake of the cle rk, for if Is an at- 
‘tempt to enter up an entirely new judgment.” ) 
“The utmost therefore that can be done is to 

‘alte a judgm nt when the clerk (strictly speaking) has 
‘make a nistake, but Hot to alter di) Crroneous judgment 
‘when there is no misprision of the clerk. The Statute 8 
‘Tlen. 6, C 12,8. 2, which enables the court to amend in 
‘afhirmance of the judgment given, does not empower them 
‘to enter up a different judgment. 

Lord Kenyon, 2. lhe amendment prayed for is an tne 
‘evitable consequence of the finding of the juri On the prem- 
‘“ises, which the jury have found, no other judgment than 
“that at common law could be entered. I think the 
~ Case 11) Bur rOoW goes the full length of de iding the pres- 
ent.” | 
So by the whole court the judgment was amended nuhe 
pro tune and affirmed. 


‘é 


(2 


The case in Burrow,-referred to, is Short v. Coffin, 5 Burr. 
2100: “The court, after taking two or three davs to Ccon- 
“sider of it, were all clearly of opinion to amend a judg- 
“ment against an executor, de bons propriis, by making if 
7 de bonis testatoris Sl, WC.; eT de bonis propris SI non, ve 

“Mr. Davenport had moved for this amendment, upon 
“the foot of its being only a mistake of the clerk,” and 
cited numerous Cases 

‘Mr. Wallace. who opposed the cLbiie nama hit, denied it 
“to be a mistake of the clerk. He said it was a mistake in 
aes law, and this amendment would alter the essential judg- 
“ment.” (Citing authorities in point.) 

© But LORD MM ANSPIELD celine ved at as thi Opinion of thee 
“eourt: that thisis not an error in the judqment of the court wii 
* pod of law: but a mere mistake of Hi clerk | 


ry* . } } , 
hese cases are specially quoted VWeCCUUSE the Statute of 


the United States (§ 649 ), provides that the finding of thi 
judge shall have the same effect as the verdict of a jury. 


The verdict of a jury in Pees v. Morgan, was extremel 
formal—* for the defendant” vet the whole King’s Bench 
dete mined threat “The dicndiicnl praued for as the inevitable 
COMUNE pelence of thie eye ict of in yperye The Cases UuTrose Udbhwoh- 
der the statute of which our section 954, United States, R 
S..1s8 a complete re-enactment, viz: Statute S Hen Vi. @ 
12 $1. “For error assigned or to be assigned in any 
record. | No jud 


be reversed nor annulled 


rnent nor record = shal] 


"ss - And thie judges ot the Courts anid places 11) which 
x any record for thr time shall he, shall have 
“power to examine such records and LO reforue 
“and amend (in affirmance of the judgements of such 


“records and processes) all that which to them in their dis- 
“eretlion seemeth to lye musprision ot the clerks in such 
record 


+ 


The words in parenthesis are contained 11 parenthesis in 
the original. It is apparent that their omussion has no 
effect in the version of the same general law found in 
our Statute, Sec. 954. “No | judgment 
shal] he reversed for any defeel But the eourt shall 


amend CVCTH such defect * "Phis nee ssarily is In aflirmuance 
of the judgment | 
This court has Nts ae forn at thie ( wiry of (f pud gine yl. peace pero 
(Une. 
At the January term, 182%, of this court (Feb. 14, 1829.) 


in the Case of The Baul of Kentucky 7. I] iste Y.c> Peters. 1S.) 


* 


the opinion concluded with the words 
“affirmed with costs;” and the judgmen 
upon page 326 of that report. 
At the January term, 1550, 
“the judgment rendered in this cause, at thi 


bs euee Of 
miaOviIohh W 's Ili 


<4 


January 


“Lie judgment is 
rder is so found 


‘LO uimend 
Lterin. 


Bs 1S. by VIVING LO the defendants ii CT (Lilllaees Ol the 
“judgment, at the rate of six per cent. p num, and that 
“the judgment of the eourt be so re fol (] 

Marshall, C. J. = “The eourt directs the amendment to be 

made, and the judgment of the court to be reformed, 
“allowing interest at the rate ofsix per cent. The reason 
“os. that by a rule of this court, when thi ire no special 
* circumstances. SIX py r cent Is allows Lol hie eLEVIOULITD 
“ofthe judgment in the court bele pel Speclal CLIreula 
~ Slances damage sto the amount of t a tL. areawarded 
“by the court. The omission is deemed by this court ; 
‘mere clerical erro Phe judg of | l4, 1S2Zv is 
reformed by the amendment so th vmient reuse 
thus lt is adjudged and ordered by this it, that tl 
‘“Tudgni it of thre era reuit Coe ir} | ‘ = rf and th 
“same is here by aflirmed ith eests ct thie 

of S/ je evil / (Liididlii 

bea if heutuch / i” f ” Pet ; i 7 

ri I) l) is been thie uniforn nk ron nth Go] 
auth rities mn Verse bow, Cre lac. G52 Which w as a 
action of eyectinell In Which the judg L Was amended 
and I formed bo cohlitorm to the vera 

Thi judgment Ve APC CANUTE IS a iPiie ii 
W hale | i al writ Ol error W it] hie eLtict Wallis to wb 
amended (Runninglou oun ject. 40] (y () myect. Jz 
Woodward v. Brown, 13 Peters, 1; Stoel Bishop, 4 Ho 
155, p. 168; Miller v. Royce, GO Ind. Loy 2 Nat (‘ro 
6 Ind. 387 

In Willer v. Royce, Administrator (GO Ti St), it Was hel 
that a judgment entered Sept. 10, 1564 mi idee (thin 
Leell vears after the entry) be cto led ind Col 
rected us praved for in the motion pr. del bv lus ruilip 
therein as of the date thereof, the amount Sloge.oo. Line 
subject of the Statute of Amendments and Ji ils Was Care 
fullv discussed. and the conclusion, that Loi bMiVimehtl ShiouUul 


- st F 
(il ae Cheite fisgeé 
. 


be so amended and reforu. d (is 
at the conclusion of the opinion. 

In L hie Male v, 
Was “#0 judgment for th debt , but held Liat 3 


judgment, and the record showed what the 


. | ‘> — os " 
f ORs (H Ina Ho, ll Was O| 


read Liviil tiie 
iS LLIeTCe Was u 
i 

imment ouvttil 


“4 


to be, the judgment must be reformed by the Supreme Court, 
or considered as amended. 

In Sherman v. Nixon, 37 Ind. 154, a judgment for S1LO5.S5, 
Was reformed and made into a judgment of 8505.55, nunc 
pro tune as of the date of the judgment. 


THE RECORD BELOW. 


The Judge of the District Court says, in eflect, of the rec- 
ord below, that. he is clear, that justice was not admuinis- 
tered in the case, in the ordinary form. This court says: 
“we are bound to presume that justice was administered in 
the ordinary form.” (Stockton v. Bishop, lLlow. LG7). This 
was the ground of decision upon one of the most imperfect 
of records. We wish to quote from the ease, as it shows 
how clearly the issue and the find! ly designate what the 
judgment must be. : 

Stockton Pr’. Bishop, | Llow. LDO, }?. tive Catron. J 

“Who the jurors were, or how many found the verdict, 
“ does not appear, hor does it appeal that they were sworn 
“to try the issue, further than the jury Say in their verdict. 
“Still we are bound to preesttiie 1 favor of proceedings in a 
“court having jurisdiction of the parties and subject- 
“matter, that qustice Was adniiniste ped MY thie ordimary 
“form, When so much appears as is found in this imperfect 
“record, The declaration, plea and finding must be taken 
“ together ; and fro these, We are bound by the 32d section 
“above cited” (RLS. . 954. Jeofails) “to ascertain whether, 
a according to the night of the cause and matter in law. the 
™ plaintiff is entitled to her damages.” 

Page 168. “ According to the right of the cause and 
“matter of law appearing to us on the pleadings and verdict, 
“we think the plaintiff is entitled to her damages, and the 
“Judgment below ought to have been rendered for her. 

‘But the judgment there given Is also assailed, and 
“justly, as being less formal than what precedes it. Jt is 
“either no Judgment or binding. Tf it amounts to nothing, 


“then, by the 22d section of the judiciary act, no writ of 
“error lay, and the case must be dismissed for want of 


“jurisdiction, and the plaintiffs in error be sent to the court 
“below to quash the execution. We think, however, there 
“was a judgment on the verdict, that warranted an execu- 
“tion for the damages fuund, and consequently the prose- 
“cution of a writ of error. And this being so for the rea- 
“sons above stated, such judgment must be affirmed.” 


iv 


How is justice administered in the ordinary form, that Is 
LO be presurne d. according LO this decision ? 

The functions of a jury are distinctly defined. So also 
are the functions of the judge, when an issue of fact 1s sub- 
mitted to him, under the statute. (And th judgment Is 
conclusive evidence that this case was submitted in full com- 
pliance with the law, 4 How. 167; Griguon’s Lessee v. Astor 
2 Lloward, 319.) 

When the jury, or the court, renders a verdict, it. 1s 
entered upon the record by the clerk. ‘The court either sets 


aside the verdict, or orders judgment to be entered. If the 


judge leaves the bench, and goes to help the clerk write up 
t | , . A « . . ’ } 
the judgment ib, stil] the act ray | the clerk. 

lf if Im Thi et of bhig cley] ea one case. ita hoe an all cases. 


The effect of the record of jadgment can not be varied, by 


parol evic nee ota fact entire \ CXUrlisic, al (| lr nown only 
LO the writ rs The eflect Chal not be re ndere doi btful by 
defective memo! v, or conflicting evidence as to how much of 
the language was the dictation of the judge,and how much 
Was supplied by thas crerk it \\ ula tik thie judge Irom 
the bench and the clerk from his desk, and put them on 
[ he \\ if ness st and : 1) Svery Si Veh Cis cLiie | there woul be 
ne court to pass upon their eredibilit intfess the trial bi 


by mirvy as aboyve show nb to be requisit 
r | } ) : 


. } “ 7 } 
I} © record Tacs 1) the cles K OF LINC COUTL DEIOW Certalrnly 


Ss 5 | | . j } , 

Was tnd the court having heard tne evidence, and bHe- 
47 } . a =. ; > ry } 

INL UV Advised, Wuds for tle pret hatts ai re wuasa dectara- 

‘ . _— } . . : ‘ . ‘ “y . 

tion ana plea: and this hnding thereon seems to be the 
rdinarv for ‘a finding in Indi: non the whala; 

ordinary torm ota finding ta MUilitlla, UpPoll Che Wiiole Isstle. 

SO mad Under the next decision of this Court, which we 

Quote fhaas was a distinel athrmatio: haat each and eve i} 

if bid if Ol thie ig aration, pul di4 IRS j Mi, Cp) i vas found fe) 

j | 
yy / oo. a SS npletely as though theavel tie ts were restated 


In the finding: 
Roach v. Hulings, 16 Peters, 519, p. 321, Daniel, J. 
The Prorat raised and pore ssed by counsel is: that thre 
‘jury, in rendering their verdict, failed to respond sepa- 
“rately to the distinet issues they were sworn to trv; and 
that this failure by the jury, constitute san error for which 
“the judgment of the Cireuit Court should be arrested 
The three issues were joined, upon affirmative 
“ allegations, bv the defendant: Ist, that the intestate had 
‘‘ performed his covenant; 2d. that he had paid whateve 
° was due the plaratill; and 3d. that the defen lant possessed, 
‘in right of lis intestate, a claim against the plaintiff 
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‘oreater in amount than the plaintiff's demand against him. 
“Upon these affirmative averments, the jury find a verdict 
“ for the plaintiff. Admitting that this verdict is not techni- 
‘eally responsive to the several pleas, it virtually answers 
‘and negatives them all; for if all or either of the pleas had 
“been true, the verdict was untrue.” 

A general finding, for the plaintiff, is equivalent to an 
express negative of each plea. Strohecker v. Drinkle, 16 5. 
and R. 38. 

So it is established, that it is to be presumed that justice 
was administered in the ordinary form, even in the Cireutt 
Court of the United States. for the District of Indiana:— 
that the judge performed /zs function, and the elerk per- 
formed his, that thre Jud ge announced his finding, ane thre 
clerk recorded it; that judgment was ordered in the same 
manner as has been the custom for several hundred vears 
(Mason v. Fox, Cro. Jae. 632): and when the clerk wrote 
out the judgment, he made = suelh mistakes and mis- 


° 


prislons, as made tie statute of Jeofails hecessury, as 
early as 14 Edw. 5, (A. D. 1541); such as were customary 
in 1622, at the time the instance in Jason v. box, (Cro. Jac. 
§52) came up, and was corrected, and have been customary 
ever since 

The record under consideration, is not as meager as that 
reviewed in Stockton v. Bishop, supra. 

It is sometimes said: that a written instrurment must 
have the same effect however punctuated. It certainly 
ought to be the rule, that a record ought not to be 
impeached because not punctuated, or because the capitals 
are omitted from the copy sent up. But let us run the 
entry below together, and read if thus: 


“come the parties by counsel and by agreement this 
cause is submitted to the court for trial and the court having 
heard the evidence and being fully advised finds for the 
plaintiffs and orders and adjudges that thev are entitled to 
and shall have and recover of defendant the possession of 
so much of said lot two (2) as hes south of the south line of 
lot number one (1) as indieated by a fence constructed and 
maintained by the defendant as and on said south line said 
fence running from the state line easterly to lake michigan 
and assesses the: damages at $1 and costs taxed at S— which 


the said plaintiffs shall recover of said defendant all of 


which is finally ordered adjudged and decreed.” 
That is as bad as it could be written. Vet when we re- 


——— ttt a 


‘é 


member what has gone before on the Roll: the declaration 
and plea making the issue; and remember the proper duty 
and function of the judge, and the proper duty and function 
of the clerk, the sense is the same as if the re cord was care- 
fully enrolled as shown below—(and won coustat but it 1s so 
enrolled at Indianapolis. I certainly have never seen the 


record itself.) 
COME TLE PARTIES bv counse! 


AND, BY AGREEMENT, this cause is submitted to the 


("tj vt. itive j vol 


AND THE COURT, having heard the evidence, and be- 
ing fully advised, FINDS FOR TILE PLAINTIFFS. 


AND ORDERS AND ADJUDGES, tuar rHey, are en- 


titled to. and SHALL HAVE AND RECOVER OF THE DEFENDANT 
} ) | 


the }) SSESSTO}) oft i) miuely of said (>t Wo y fis at ~ south ay 


’ 


the south line of lot number one (1) as indtented by a fence 
constructed and maintained bv the defendant as and on 


said south lin Said fence running from the State line 
} . . } } . 
easterly LO Lake \Mlichigan, and assesses be a mages ats] 
: : : : , ' 
and COSTS taxed Al a which the SAG saintifts shall re- 


. : a - é' 
eover of said cle fendant All of whieh is abate 


Llad the el rk, in) the beginning of thr ib paragraph, 
inserted the understood Words, » that the paragraph had 


begun: “and the court orders and adjudges that the plaint- 


iffs shall have and recover of the defendant” it would have 
added nothing, yet it would have made it impossible to sug- 
vest that the judgment is not separate Trom. ti verdict if 


the clerk had written: ‘and # as ordered tLbial adjudged 


that the plaintiff shal! have and recover,” it would have 
been impossible Lo sucvesti that this Is OL U judgment fol- 
lowing on the verdict, in ordinary cout of the common 
law. Soslight achange of words, by the clerk, is seized 


upon, as the basis of ii claim, that plea wis not held in that 
case “ according to the course of the common law.” Yet the 
law was clear, that the pl is shall be held and shall be entered 
of record according fo the course of the conmmon la. The 
court had authority to hold them and record them in that 
manner, and no other. (1 Co. Inst. 260a 


These words  nyele is and adjudaqes are Ise interchange- 


a 


ably with, is of Is conside red by thie court” in the precedents of 
entrys of judgmeat in Ejectment. (Ginperr on &. 298, 
307.) Had the clerk used the words “and it is considered 
by the court, that the plaintiffs have and recover,” it would 
not have changed the sense or effect, in the view of the 
common law 

(rilbert gives the precedent on p. 295: “Therefore it is 
considered tor adjudged, ) that thre ead Charles do recover,” 
etc. 

On page Oi, he vives it thus: mt if Is considered (or 
adjpudged,) that the sid R do recover against the suid Pigs 
etc. 

How Can the record be impeached by sO slight ra change 
of words? The record is: “the court having heard the 
evidence, and being fully advised, finds for the plaintiffs.” 
The words are pregnant words. The record is solemn. I 
is the formal entry of that which has taken piace in court 
That matter (‘¢ sarily transpired This is the formal entry 
of that which in myriads of adjudged cases, has been held 
to be the final deeision Upon the matter in issue. It is the 
entry of that form, in which a jury many times has pre- 
sented its stern defiance to the beneh. as Blackstone Savs: 

“But in both these instances, (Special revdict asked, or case 
state?) the jury may, if thev think proper, take upon them- 


selves to determine : 


a 


t their own lh: Zara, the complicated 
questions of fact and law, and without either spe cial verdict 
or special case, may find a verdict absolutely, either for th 
plaintiff or defendant | hi ve thee yury have delivered thie by’ i - 
dict. aud at as recorded bi Cowrt, they are then discharged. 
And SO) ends thi trial hi jury” (2) Blackstone Com 40.) 

And so ended the trial inthe case at bar. by the solemn de- 
livery of the finding for the plaintiff, and recording of it in 
court. The Statute Says: ve it shall have the Sabie ellect iis 
the verdict of a jury.” The district judge of Indiana, hold- 


> 
ing the Cireuit Court, savs it shall 


not have the same effeet 
as the verdict of a jury, because the clerk omitted. from the 
next entry he made on the roll, the words, the court, whieh 
were understood in the place, or the words if i: 

in judging upon this record according to the rules of 
the common law we read again from Coker on Littleton, 
226 a: “hor jurors are to trv the facet. and the judges 
ought to judge according to the law that riseth upon the 
fact, for ex facto jus oritur.” Again (227 b): © That ver- 
dict whieh is recorded shall stand.” “An issue found by 
verdict shall always be intended true until it be reversed by 


rh 


ie 


attaint.” What is the end of the trial of the fact, and the 
beginning of the ordering and adjudging is as clear in this 
record as in any rr eord ot which the pr Ceadents are cited. 
[t appears that the trial came to an end, that the judge 
found for the plaintiTs and had it recorded, and afterward 
the clerk wrote out the judgment and rot 1b wrong There 
can be no intendment against that which is mght and 
regular upon the reeord, because that which is subsequently 
written is Irregular. The statute which Savs the finding 
shall have the same effect as the verdict of a jury can not 
be fritte rec iwayv, because the ele rk omit (i Lie words a3 the 
court,” or “it is,” from the judgment centr 

Thus we have traced the trial of Actions at Common Law 


e ' ™ ’ ioe : } * ss © i | | : 
as deseribed by the ¢ onstitution and Statutes of thie | nited 


states. In Graham Bai wv. IS How. }) (js? this court said, 
that if the parti stoa suit. chose to make the iudg 
bitrator. t} cy could hot constitute this court ippellate arbi- 
trators. The statute, allowing submission to the court and 
substitution of the court for a jury, and finding by the court 


s* ’ 
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Ith leu Or vi rdiet ofa iruUry, has not made tir mee an arbi- 
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trator, nor has it changed the functions of the judge and 


clerk iD eLihy Petrie r CXCepl is specifically named in) the 


section. It is the duty of the judge to announce a finding 
on the issue, which shall have the efleet of the verdict of a 
jury. And when that isin fact done and entered of record, 


by the clerk, it is as conclusive on all subs quent matter, 
and must have the same effect, as a verdict of a jurv in the 
Same words. 

The common law respects the rights of both parties, and 
will not permit a man, brought from his home to trv one 
issue, to be bound by e\ rdence pre sented on another. Cler- 
tainty, in the issue, and honesty, in the trial is required. 
Hach party must state the facts of his cas if his case 1s 
affirM®ative, and confess and avoid, traverse or deny the 
facts averred by the othe r side, if lis Cuse 1s Iie vative. He 
must do this on the record, and issues so made upon 
the record are the only ones which can be tried by 
courts of record. If the evidence pore sented, misleads 
the jury, so that having considered among themselves, 
their “verdict materially differs from the pleadings and 
issue thereon,’ judgment must be arrested. If the trial 
court refuses, a court of error will compel it. “If the case, 
a. laid in il declaration, is not sufficient. lth a point of law, Lo 
“found an action upon,” no matter, how good a cause of 
action may have been shown by the evidence, nor how well, 


the parties may have 


SU 


3 BLACKSTONE, Com. 393. 
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Greshum left the bench to assume the office of.Postmaster 
(;eneral. 

We do not find any statute of the United States, prescrib- 
ing the time when any judgment shall be entered of record 
Blackstone SaVvs (S$ Com: 395): “If judgme nt is not by 
“some of these Means, arrested within the first four days of 
“the next term, after the trial, it 1s then to be entered. Ol} 
“the roll or record.” Our recollection is; that judgment 
was not ordered when the verdict was given; and we 
believe it Was hot written vl by the clerk Upon the record, 
tillin June, 1883. Living at along distance, we did not 
see it or know its contents till Mareh, 1884 

What we Say, of recollection, can have no. effeet upoll 
this case: except as it illustrates the law, on which ulti- 
matel we tmnust rely, both as OUP protection ind Our advo- 
cate. 

Whether plaintiffin error or their counsel, knew of the 
intent to write out the record in the wa it is, or not: 
whether they felt they were subjected to outrage at the 
trial. or subsequent arguinents, or not, does not ippear by 
the record 


That plaintiffs in error are aggricved, by the judgment re- 
cord, is apparent. ‘They were not called to trial upon any- 
thing but thei right lo the land in the di ation described. 
They were called to try no issue upon the boundary of lot 
one The verdict or finding, for the plaintifl 5, Was respon- 
sive to the issue they were called to ry ; thie judgment de- 


. | . . } ’ 
scribes a boundary not Ih ISsuUe, ANG COMIPrises land not im 


the declaration 

But for the statute of Jeofails, a Writ of Error would set 
that judgment right. (8 BLAcKsToNE, Com. 40% but now, 
under the statutes of Jeofails (United Stat he. S. See. 954). 
itis commanded that the courtin which the record Way be, 
shall amend every such defect. Tene plein ls in error rely 
Upon the justice of the law : Which Is tl iWwas We 1 for the 
Judges of the Cireuit Court as for them, and under the judg 
ment of this court (114 U.S. 174) they present their aver 
ment that the Judge of the Cireuit Court ought not to have 
denied their motion that the judg nt be reform d 

In the petition for mandamus, the order asked was sug- 
gested in the following words, which we believe to con- 
tain substantially the amendment to which the plaintiffs in 
error are entitled. 

WHEREFORE and inasmucli.as the said Circuit Court has 


' 
, 


refused to cause said judgment entry to be amended so as 


~*) , 


to contorm to the declaration and issues Lb the finding 
thereon, and {Ls the law pProy cle ~ no other adequate remedy 


in the premises, your petitioners pray that the writ of man- 
| lves of the said 


‘ ; . 
’ } ;* aT ; | i | ‘ 
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. 
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damus may be issued and directed 
Cireuit Court, commanding and enjoining them to cause 
sald judement entry to be amended so as to conform to the 
| cause and to the finding or verdict of the 


complaint in said 
} ] } . 
court rendered Up mi Lhe triad of sii CHuUuSse 


, + se : eae Bis ; 
And especially Commanding that said Cireuit Court entel 
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n order in the words an vyures TOHOWY O1 equivalent 
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words, to-wit lt is ordered and adjudged by the eourt 
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said defendants their costs of this suit to be taxed. (CH)- 
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Supreme Court of the aluited Stites. 
OCTOBER TERM, A. D. 1887. 


No. 200. 


DAYTON 8S. MORGAN anp E. ASHLEY SMITH, 


PLAINTIFFS IN ERROR, 
v8. 


FREDERICK EGGERS, DEFENDANT In ERROR. 


SRIEF ON AFFIDAVITS OF VALUE, 


At the time of the trial-below it was conceded that the land 
in controversy was worth $20,000, as I recollect it. 

In 1885 the case was here on petition for mandamus, and 
it was conceded that the value involved was sufficient to 
give jurisdiction to this Court. (x parte Morgan, 114 U.S., 
174.) 

When the writ of error was sued out the judge who signed 
the citation was satisfied that the value in controversy ex- 
ceeded $5,000. 

The affidavit on which he acted was not sent up like 
several other papers which have been supplied by stipula- 
tion. 


On applying to counsel for defendant in error in Decem- 


> 


oe 


ber for such a stipulation they declined to make it until au- 
thorized by their client. On hearing from him, after a long 
time, the counsel kindly sent me the letter printed with our 
affidavits (p.1). I at once sent them the brief on the merits, 
as asked, and February 14 gave them the notice of filing 
affidavits and received the admission of service, also printed 


at the head of the affidavits, 


The affidavits presented by plaintiffs in error are as fol- 
lows : 


(1.) Dayton S. MorGAn (plaintiff) says the value of the land 
in controversy from July 26, 1882 (the date of beginning the 
suit below), has at all times been and is over ten thou- 
sand dollars ($10,000). 

(2.) EK. AsHiey SMirH (plaintiff): Over $10,000. 

(3.) EDwarpD Rosy (counsel) says that till very recently it 
was fully conceded that the land was worth over $20,000; that 
the land is shown on a plat (diagram opposite page 9); that 
in 1875 the Baltimore and Ohio railroad acquired the ad- 
joining lands, marked on the plat B. & O. R. R., by con- 
demnation ; the commissioners assessed the value of the 
lands at $1,500 an acre. On appeal, tried in circuit court, 
Eggers called deponent as a witness as to value, and he was 
sworn and testified for Eggers as a qualified witness as to 
the value of the land. The court adjudged the value to be 
$1,500 an acre. In 1877, when the value of land in that 
vicinity was at its lowest ebb, deponent sold five acres, 
five hundred feet south of south line of the section, for 
$1,000 an acre, paid in full in cash. Deponent sold sev- 
eral small parcels in the vicinity of the land in question 
from 1877 to 1884 at from $1,000 to $4,500 per acre. 


«> 
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[In 1884 the Pennsylvania Company purchased two acres, 
extending to within ten rods of the land in question, at 
$2,500 an acre. In 1884 deponent caused a block (described) 
within three-quarters of a mile to be subdivided and sold in 
lots at the rate of $4,000 an acre; on the lots so sold houses 
worth $1,100 to $5,000 have been built. Deponent knew of 
the sales by McLennan in 1884 at $400 to $500 a lot, being 
$4,000 to $5,000 an acre. Deponent was well acquainted with 
land in controversy, and says it has been at all times of the 
controversy worth over $20.000. 

(4.) JAmMes TuLLy gives the value at all times from Janu- 
ary 1, 1882, above $10,000. 

5.) Freperick W. Jongs, likewise above $10,000. 

(6.) Parrick L. Murpuy, for many years a policeman in 
same district and precinct, who has lived within a mile since 
1853, a property-owner there, gives the value of the land in 
controversy as more than $14,000; and all times since Jan- 
uary 1, 1882, above $10,000. , 

(7.) MARTIN FINNERTY, a farmer, lives in district and pre- 
cinct adjoining, within a mile of said land, and aig owns 
more than $7,000 worth of land there, says the land in con- 
troversy has from January 1, 1882, at all times been worth 
above $7,000. 

(8.) Parrick REILLY, a policeman, in district and precinct 
adjoining the line, a man who owns his house, worth over 
$10,000, within one mile of the land in controversy, places its 
value above $10,000. 

(9.) Marrur1as W. GALLISTEL, postmaster, business man, 
and real estate dealer and broker, buying and selling land 
in same district, who owns his own residence and place of 


business, worth upwards of $10,000, says this land in contro- 
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versy from January 1, 1882, has at all times been worth 
over $10,000. 

(10.) JosepH M. Spann, a business man, living and doing 
business within a quarter of a mile of the land in contro- 
versy, whose property on that corner is worth above $10,000, 
says the land in controversy has been at all times worth 
more than $10,000. 

(11.) CuristopHER McLENNAN, a surveyor, who subdivided 
the land adjoining in 1873 and hassurveyed this, gives plats 
of the locality, printed opposite page 9, and description of the 
State line monument, and the area in controversy—14.14 
acres. Deponent was ten years village engineer of Hyde 
Park, a village of fifty thousand (50,000), which adjoins 
this land. He says that within a mile of the land in contro- 
versy is a large population, numbering several thousand, two 
large public schools, churches, post office, depots, &c.; that 
a street railroad runs within half a mile of the land, and the 
local suburban trains on two roads run from its border 
to the center of Chicago, etc. 

Defadieie.n t bought within a mile, in 1873, and has been 
selling in lots; still owns 35 lots; is and has been acquainted 
with the values there, and says that the land in controversy 
has been at all times from January 1, 1882, worth over 
$10,000; that he believes that in lots the land would bring 
$28,000, twenty-eight thousand dollars, being $200 each for 
city lots of the usual size in that vicinity. | 

(12.) WirrraM E. Mason, Member of Congress from Chicago, 
knows of the great work done by the Government on the 
Calumet river within one mile, where are the largest steel 
rail rolling-mill, the largest nail mill, the largest lumber 
yard, and one of the largest salt docks in the world. This 
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land is 42 to 50 minutes from the Board of Trade of Chicago 
by 20 trains each way. 

He thinks the land worth above $500 an acre, or above 
$7,000, from July 26, 1882. 

(13.) Daniext N. Basu was for 12 years in the real estate 
business in Chicago; has bought and sold land in the vi- 
cinity of the land in question, and knows the value thereof. 
He has read the affidavit of Hon. William E. Mason, and is 
acquainted with the great docking and manufacturing en- 
terprises within a mile and ahalf of the land. He says the 
land in question is,and from July 26, 1882, has been, worth 
far more than $500 an acre (that is, far more than $7,000). 

(14.) Let1a P. Ropy.—Mrs. Roby, like a good Massachu- 
setts woman, undertook to regulate this case. She has been 
watching her own lands and sales in the immediate vicinity. 
She says that at her request her husband went with her to 
Frederick Eggers’ house, and she offered to try to compro- 
mise the case about the time it was begun, in 1882, leaving 
Eggers one-half of the land in controversy and giving the 
other half to Morgan and Smith, and Eggers answered her, 
“That half is worth more than fifteen thousand dollars 
($15,000), and Iam not going to give it up to those rich 
buggers.” 

Deponent is acquainted with the value of land in that 
vicinity; has owned land within a third of a mile of the 
land in controversy from 1877; has seen lots purchased and 
paid for at $250 a lot and upwards by above ten purchasers, 
the purchases exceeding eight acres in area and $20,000 in 
amount, within a mile of said land,in and since 1884; has 
been offered $700 each for some of her own lots, and says 


that the land in controversy has been at all times since 
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July 1, 1882, worth above $1,000 per acre—that is, above 
$14,000. 

(15.) Epwarp Rosy, in rebuttal, we pass for a space. 

(16.) R. W. Dunnam, Member of Congress from the dis- 
trict embracing the Calumet river and adjoining this land, 
knows the great improvements done by the United States 
Government in making that river navigable for the largest 
vessels of the Great Lakes, and also knows of the great man 
facturing interests within a mile of the land in question; also 
the close connection with the Chicago Board of Trade. He 
places the value of the land in question at all times from July 
26, 1882, above $1,500 an acre. ) 

(17.) Coarites B. Farwect (Senator from Illinois) has 
dictated a similar affidavit. Owing to illness he has been 
absent from the Senate this afternoon (March 22). Mr. Mason 
(Member of Congress, whose affidavit is above mentioned) 
says he will bring this affidavit in, and we shall ask that it 


be received. 


We do not find the printed abstract of affidavits put in by 
defendant in error to be correct. The following is, we be- 


lieve, a true statement of such affidavits: 


Horace MARBLE says he has been acting auditor of Lake 
county, Indiana, and custodian of assessors’ books from 
March, 1884; that it has been the practice and custom of 
the township assessors and of the board of equalization to 
assess the value of real estate at two-fifths of its actual value; 
that the last assessment in the county was made in 1886 and 
that next previous in 1880. 

Affiant is acquainted with the general market value of 
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lots 1 and 2, section 36, &c., and, in his opinion, said lots 
were not in the spring of 1885 worth more than $175 per 
acre, aside from the improvements thereon. 

“That said lands are so situated with reference to Lake 
“ Michigan and Cook county, Illinois (that being the county 
“in which is located the city of Chicago), that at times of 
“ speculative excitement in real estate a speculative value is 
“ascribed to them which is often in excess of the real or 
“cash price which they would sell for; but such speculative 
“ values are so fluctuating and temporary that they cannot 
“be the basis of permanent market price.” 

Appended is a transcript of the assessment books showing 
the values at which said lots 1 and 2 were taxed from 1880 


to 1887. 


This is neither an affidavit nor certificate of value of the 
lands in controversy. Mr. McLennan’s affidavit and plat op- 
posite p. 9, and the Government plat opposite p. 8, show the 
number of acres in each of said lots, viz., 30.43 acres in lot 1 
and 61.50 acres in lot 2. At the value this affidavit gives 
per acre, lot 1 was worth $5,525.25 and lot 2 was worth 
$10,762.50, making $16,087.85 the value of the two lots. 

The affidavit shows that the assessment for taxation was 
made in 1880 and six years thereafter, in 1886. The latter 
only could be used to contradict the affidavits of value in- 
volved in this suit. By that the valuation given to lot 1 
was $1,500 for land, $700 for improvements—that is, $2,200 
for lot 1. The valuation given for lot 2 is $3,997.50. Add- 
ing these, the valuation of both lots is $6,197.50. The affi- 
davits accompanying this assessment show this amount is 
only given as two-fiths of the actual cash value, which com- 


- 


putation gives as $15,493.75— 


= 
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The affidavit of Mr. Marble being that lots 1 and 2 (containing 


91.93 acres) were, at the time fixed, worth $16,087.85 and the assess- 
ment showing them worth $15,493.75, and the affidavits produced 
by plaintiffs in error showing that the 14 acres in controversy, 
parcel of that 91.93 acres, were worth more than $5,000, these 
latter affidavits are not in any manner contradicted, nor is any 
doubt cast upon them by the affidavit of Mr. Marble, the county 
auditor, and the assessment annexed. 

Again, Mr. Marble’s affidavit is that the whole 91.93 acres 
is worth “$175 per acre, aside from improvements thereon.” 
Non constat but there are improvements on the 14 acres 
worth more than $5,000 and in controversy in the suit. 

By an affidavit submitted by plaintiff in error it appears 
that Mr. Marble’s office is some 56 miles by the usual route 
of travel from the land in question. His residence is not 
given. 

Mr. Marble’s affidavit qualifies him to impeach the assess- 
ment of which he presents a copy. Affidavit filed by plain- 
tiffs in error and the statute of Indiana show that the 
assessor’s oath is that they will assess at the actual cash 
value. Mr. Marble swears that the assessment he shows was 
made at two-fifths of the actual cash value; therefore it was 
not made under oath. It has not the slightest sanction of the 


law. It is not a legal proceeding. 
> 


Indiana Revised Statutes, sec. 6379. “ Real property shall 
“be valued by the assessor as follows: Lands, and the im- 
“ provements and the buildings thereon or affixed thereto, 
“ shall be valued at their full cash value.” 


Src. 6386. “ Each assessor shall take and subscribe an 
“oath * * * in the following form: 
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county, in 


ae” , assessor for the township of 


“the State of Indiana, do solemnly swear that the return to 
“which this is attached contains a correct description of 
“each parcel of real property within said township so far as 
“T have been able to ascertain the same; that the value 
“attached to each parcel in said return is, as I verily believe, 


“ the full and true cash value thereof.” 


This affidavit of Marble, taken most strongly against the 
defendant in error, who presents it, exhibits the theory of 
the defendant’s affidavits, namely, that the situation of the 
lands with reference to Lake Michigan and Cook county 
and Chicago is not to be considered in estimating its value. 

On the other hand, plaintiffs in error insist that the 
market value is to be sought in the market, and not in the wil- 
derness, acruss lakes, and in remote hamlets distant from the 
market. 

The value of city and suburban property is to be sought 
among those who know its uses and the prices for which 
such lands are sold, those who own ‘and are interested in 
such lands, and not among those whose ignorant prejudice 
denies all value to them or whose residence and pursuits are 


such that they cannot come in contact with them. 


The affidavit of CHARLEs C. SMITH, county treasurer of the 
county, states that he has custody of the tax duplicates and 
has read the affidavit of Marble impeaching the assess- 
ments, and that the impeaching statements showing that 
those assessments were not made under oath or under the 
sanction of the law are true. , 

He says he lives in Hammond (shown by affidavit filed 

9 


10 


, 
by plaintiffs to be six miles from the land in controversy and 
separated by a lake three miles wide); that he was in 1885 
acquainted generally with the market value of the land in 
North township ; “ that said lots 1 and 2 during the spring 
of 1885 were worth not to exceed $175.00 per acre.” We 
have computed that above at $16,087.85. That is not an 
affidavit that the lands in controversy in this suit were not 
worth more than $5,000. 

The next affidavit is that of Frank Hess, who says he 
was assessor ; that in making the last assessment “ the sev- 
eral assessors of said county met and resolved to assess all 
the real estate of said county at two-fifths.its real or market 
value, and in pursuance of such resolution affiant, as such 
assessor, assessed the said lots 1 and 2 at the rates aforesaid.” 

So the defendant in error has conclusively proved that 
the assessment he presents was made without oath and with- 
out the sanction of the law. 

Mr. Hess says he also lives at Hammond, and says “ that 
the market value of said lots 1 and 2 was in 1885 not to ex- 
ceed $175 per acre.” As we have seen,that makes the value 
of the lots $16,087.85, and is not an affidavit that the 14 
acres in controversy, parcel of those luts, is not more than 
$5,000. 

JOHN WANNACOTT gives a description of land probably 
intended for the land in controversy; says it contains 16.85 
acres; says that he owned and bought land in the imme- 
diate neighborhood ; gives no date, and does not say he ever 
sold. He says the value does not exceed $100 an acre— 
$1,685 for the tract. 

He says he lives at Whiting, two and a half miles from said 


and, and has resided there for the last 20 years. 
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(Plaintiff’s affidavit shows him a very small farmer or 
teamster, at times in the employ of Frederick Eggers.) 

Henry Reese, also of Whiting, gives the value at $120 
per acre—$2,190.50 for the parcel. 

FraNK Horseck, also of Whiting, gives $110 per acre— 
$1,850.50 for the tract. 

Witt1aM VATER (a cousin of Frederick Eggers), also of 


Whiting, gives $150 per acre. 


HENRY ScHRAGE, also of Whiting, gives $155 per acre 
$2,631.75 for the tract. 

Henry D. Eacers (a brother of Frederick Eggers, the de- 
fendant), also of Whiting, gives $125 per acre—$2,106.25 for 
the tract. 

HERMAN F. VaTer (a cousin of Frederick Eggers), also of 
W hiting, gives $120 an acre. 

JOHN STENGEL, of South Chicago, Cook county, Illinois, 
lives about one and one-half milesfrom theland. He limits 
the value to $120 per acvre—$2,222.00 for the tract. 

ANDREW Scumipt, also of South Chicago, limits the value 
to $100 an acre—$1,685 for the tract. 

JOHN KrevuTer, of Sheffield (one mile from the land), limits 
the value to $150 an acre. 

Martin Havuster does not give his residence, but limits 
the value to $130 per acre—$2,190.50 for the tract. 

Not an affidavit gives the business of the person making 
it, except as the first three give the public offices held by the 
persons, qualifying thei by observation to impeach the as- 
sessment, as above shown. 

In rebutting we have endeavored to present their business 
and qualifications as well as we can, after having seen the 
affidavits for the first time here—800 miles from home and 


from the land in question. 


te We jess il ed ™ a a 
ore ee ene A” 


12 


Rebutting, the affidavit of the undersigned, sworn to March 
20, 1888, shows that till that day he had not seen the affi- 
davits filed by defendant in error; states the law of Indi- 
ana requiring assessors to assess the land at its full cash 
value, referring to the sections of the statutes above quoted, 
and as to the affidavits filed by defendant in error shows— 

That Horace Marble (whose residence is not given) has 
his office 56 miles, by the usual routes, from the land in 
question, and that he does not live within many miles 
thereof. 

That Hammond, the residence of Charles C. Smith and 
Frank Hess, is on section 36, township 37, range 10 west, six 
and a half miles south of the land in question, and that be- 
tween Hammond and said land is Lake Wolf, more than 
three miles wide, and the nearest road from Hammond to 
the land in question is heavy and sandy, making a detour 
of some eleven miles to go around said lake. 

That John Wannacott is a small farmer or teamster liv- 
ing two and a half miles out in the country beyond said 
land. Deponent has known him for twelve years, and has 
known him as a poor man—an employé of said Eggers, the 
defendant. 

That the residence of Henry Reese, Frank Horbeck, 
Henry Schrage, William Vater, Herman F. Vater (two 
cousins of said Frederick Eggers), and Henry D. Eggers 
(his brother) is at or near Whiting, 2} miles out in the 
country beyond said land; that Whiting is a hamlet of four 
or five houses, on the Lake Shore road, at which accom- 
modation trains stop, and there is a post office. Its popula- 
tion consists of track-hands and laborers, and there are no 

‘stores. It is 2} miles from the edge of Chicago suburbs 
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and its population is poor, with no reason to know anything 
of the value of property in the suburbs of Chicago, having 
nothing in common with city business or suburban busi- 
ness. 

(In that sized place of four or five houses, one family 
being that of defendant’s brother and one or two others his 
cousins, it is easy to see that the views of value which he 
presents would be calculated to dominate the opinion of its 
small: population of laborers.) 

The affidavit shows that John Kreuter lives at Sheffield 
station, in the only house at that station, a one-story hovel 
where hunters sometimes stop. He lives more than a mile 
out in the country beyond said land and never owned any 
land, unless it De a little garden. 

That Martin Hausler is well known to deponent; that he 
is a married man with several children; that he lives on the 
northwest quarter of section 5, township 37 north, range 15 
east, and has lived there from 1871. His wife is the daughter 
of Frederick Eggers, the defendant in error, and his children 
are the grandchildren of said Frederick Eggers. The affi- 
davit gives the court, the case in equity, the time and place, 
&ec., where said Hausler testified, in December, 1884, that the 
land adjoining the State-line monument was worth $3,000 an 
acre, basing his oath on his knowledge of actual sales in that 
vicinity and on an offer of $3,000 an acre to said Frederick 
Eggers for all his land in said lot 1, adjoining the State-line 
monument in Indiana, made by John R. Hoxie, vice-presi- 
dent of the Union Stock-Yards, at Clneago. “ If time should 
be allowed deponent will procure and present a transcript 
of said testimony of said Hausler, duly certified ” under the 
seal of the court, said testimony being part of the record of 
said cause in said court. 
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About the time this suit was brought deponent’s wife re- 
quested deponent to let her go with deponent to said Fred- 
erick: Eggers and endeavor to settle the controversy by com- 
promise, as “ we own so much land near and will be near 
neighbors,” and in deponent’s presence deponent’s wife asked 
said Eggers to divide the land here in controversy and take 
the north half and let Morgan and Smith have the south 
half, and said Eggers answered, in deponent’s presence, that 
he would not do that; that either half was worth more than 
$15,000, and if he gave up the south half he would give up 
more than $15,000 worth of land, and he would not do 
that. 

Deponent has read the affidavit of*Hon. William E. 
Mason, herewith presented, and deponent says that the 
matters stated therein as to railroad facilities and manu- 
factures and improvements are true. Twenty-four local 
trains run each way between the land in question and the 
heart of Chicago ; fares, fourteen cents, &c.; time from board | 
of trade to this land is forty-two to forty-eight minutes. 
About an equal number of trains, &c., have been run for 
eight years. 

The land in controversy is good land, three-fourths of it 
being high and dry and one-fourth swamp, but all valuable 
for the purposes for which land is wanted in that vicinity. 

Deponent was offered last week by William K. Ackerman, 
former president of the Illinois Central railroad and now 
acting for the Baltimore and Ohio Railroad Company, 
$1,000 an acre for a strip extending from Eggers’ south line 
to Wolf Lake, near the east line of the section on which said 
land is situate, 200 feet wide and containing 20 acres, and 
—deponent believes it will be bought by said road within a 


— 
or 


month at $1,500 an acre cash. The farmers, &c., at Whiting 
are not acquainted with the value of such land. 

The affidavits of Representative W. E. Mason and Daniel 
N. Bash (p. 2) show that they have experience which ren- 
ders them competent to speak on this point, and they say 
that the opinion of a farmer or other countryman living a 
mile or more beyond the suburbs is of little or no value as 
to the value of land situate like this. 

It is significant that the defendant, Frederick Eggers, did 
not add @his affidavit that the land in question is worth less 
than $5,000. In 1875 he thought $1,500 an acre too little, 
and actually received that price, and by Hausler’s testimony 
in Cook county, Illinois, circuit court he refused $3,000 an 
acre. He was willing to get others to make affidavits to low 
prices, but would himself testify to no such thing. 

It is probably unnecessary to refer the Court to the annual 
appropriations for Calumet river from 1870 to now of 
$25,000 to $100,000 a year, which are sworn to in this form. 
The Court will test these affidavits by judicial cognizance of 
the public laws. + f 

As testified to, this land adjoin$ 4 population of many 
thousands, with schools, churches, street and steam intra- 
mural travel, &c., within a short distance. Mr. Murphy 
said, March 14, that he lived in the city of Chicago and 
within a mile of this land. Last fall, by a majority of over 
30,000 votes, the city limits were extended to the line of this 
land, aldermen were elected, and the city took charge. Last 
Thursday (March 15, 1888) the Illinois supreme court held 
the act void under which the election was held, the subject 
not being sufficiently expressed in the title. Still the land 
is valuable as city land only. Our witnesses are property- 


owners and business men very near to it, who are well 
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qualified to speak of its value; and the testimony of a man 
who has money to invest or who is buying and selling is 
certainly of much more weight than that of a poor person 
or one so circumstanced that he has no reason to be in- 
terested in values. 

Its locality within a mile of the only deep harbor at the 
head of Lake Michigan makes Mr. Mason and Mr. Dunham 
(members of the House of Representatives) and Senator 
Farwell, who are to a great extent responsible to Congress 
for asserting the need of great appropriations in @heir dis- 
trict, competent to speak of the work done, of the. manu- 
factures, and of the value of the land; besides they are men 
of large property, acquaintance with city land values, and 
sound judgment. 

Dayton 8. Morgan, E. Ashley Smith, Edward Roby, James 
Tully, Frederick W. Jones, Patrick L. Murphy, Martin Fin- 
nerty, Patrick Reilly, Matthias W. Gallistel, Joseph M. 
Spahn, Christopher McLennan, Daniel N. Bash, and Lelia 
P. Roby own land close by this in question (thirteen 
witnesses), are fully qualified to speak, and they put the 
value away above $7,000, and show the land really worth 
more than $28,000. Three other men of high character and 
standing in this nation also testify for us. The ad damnum 
in a declaration, though unsustained by evidence, would be 
sufficient to give jurisdiction to thisCourt. In this case the 
value is proved by overwhelming evidence, and the affida- 
vits of teamsters, &c., living at places remote from the land, 
to depreciate the value, which were not thought of till after 
our brief had been received by the counsel for defendant in 
error, will not weigh a feather to frustrate a hearing on that 
brief or rob plaintiff in error of $30,000. 

EpWARD Rosy, Counsel. 
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A. D. 1882, 22 Stat., 194: “With a view to the improve- 


‘ment of the Calumet River, in the State of Illinois, from 


‘its mouth to the fork at Calumet Lake. the Secretary of 


‘War shall appoint a board of engineers who shall examine 


“said river, and report upon the practicability and the best 


method ot perfecting and maintaining a channel for 


‘through navigation to said fork at Lake Calumet, adapted 


‘to the passage of the largest vessels navigating the northern 


} \. 


ind northwestern lakes.” ete 
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In the Supreme Court United States, 


OCTOBER TERM, 1887. 


DAYTON S. MORGAN anp E. ASHLEY SMITH, 
DS. 
FREDERICK EGGERS, 


No. 200. 


BRIEF OF DEFENDANT IN ERROR ON THE MAIN QUESTION. 


STATEMENT OF F Acts. 


At the expense of repetition we again bring together the dates 
which are material. 

July 26, 1882, plaintiffs in error brought this action. 

The land described is all of the north part of lot 2, in section 36, 
township 38, north range 10 west of the 2d principal meridian, 
which lies west of the track of the Lake Shore & Michigan Southern 
Railroad and north of a line parallel with the north line of lot 2, 
and 753 feet south therefrom. 

October 10, 1882, the case was put at issue. 

January 20, 1883, by agreement in writing, a jury was waived 
and the cause was submitted to the court for trial. After trial the 


following judgment entry was made: 


Come the parties, by counsel, and by agreement this cause is submitted 
to the Court for trial, and the Court, having heard the evidence, and being 
duly advised, finds for the plaintiffs, and orders and adjudges that they 
are entitled to and shall have and recover of defendant the possession of 
so much of said lot 2 as lies south of the south line of lot number one (1), 
as indicated by a fence constructed and maintained by the defendant as 
and on said sonth line, and assess the damage at $1.00 and costs, taxed at 
$——-, which the plaintiffs shall recover of defendant. 

All of which is finally ordered, adjudged and decreea. 
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On February 5, 1883, a motion was made for a new trial, which 
was overruled on March 6, 1883. 

April 23, 1884 (one year, one month and seventeen days after the 
motion for a new trial was overruled), a motion was filed in the 
court below to correct the judgment entry, the denial of which is 
the subject matter of complaint here. 

June 22, 1884, the Court overruled the motion. 

January 8, 1885, an appeal bond was filed and the cause brought 
here by writ of error. 


ARGUMENT. 


We have already filed a motion to dismiss this writ of error, and 
supported it with affidavits and a citation of authorities. We do 
not propose to repeat here what is there said. We propose to dis- 
cuss the question of the sufficiency of the findings and judgment of 


‘ the Court, and in doing so, we will not follow counsel for plaintiffs in 


error through the interminable repetitions, quotations and verbosi- 
ties, which he has seen fit to inflict upon this Court. 


For convenience, we append a rough sketch or map of the land 
in controversy. (See last page of this brief.) 

A glance at the map discloses the fact that lots | and 2, in section 
36, township 38, range 10 west, constitute the extreme northwestern 
corner of the State of Indiana. Lots | and 2 adjoin each other, 
and the two together are in the form of a triangle, being bounded 
on the east by Lake Michigan, and on the west by the Indiana and 
Illinois State line. 

The plaintiffs in error assume in their declaration, a certain line 
to be the boundary, between lots 1 and 2. They brought their 
action to recover a certain strip of land south of that assumed 
boundary, 753 feet wide, extending from the State line east to the 
Lake Shore & Michigan Southern Railroad. 

The defendant in error disputed the correctness of the assumed 
boundary line between said lots. His contention was that the 
true boundary line between said lots was a fence which he had 
erected in the year 1852, and had from thence until the trial main- 
tained. That therefore, if a line drawn parallel with the assumed 
boundary line, 753 feet south therefrom, would reach a point south 
of his fence, as he had maintained it for thirty years, he was guilty, 
as charged in the declaration, of holding possession of only so much 


of lot 2 as would be included in the strip 753 feet wide, which lay 
south of the fence maintained by him; and the unlawful possession 
in this respect, occurred only because the general issue admitted 
possession and he was thereby prohibited from showing the contrary. 

The actual occupancy and manual! possession of all the land north 
of the fence by the defendant in error for thirty years or more, it 
was claimed under the Indiana statute, gave him a good title thereto 
and barred the plaintiffs’ action. 

We have referred to these contradictory claims because they 
legitimately grow out of the issues formed as shown in the record. 
The description of the land, as shown in the declaration—the gen- 
eral denial or general traverse, the judgment entry, and the motion 
for a new trial—all taken together, indicate the contentions pointed 
out. If they do not, we take it this Court will presume in favor of 
the action of the court below on any consistent theory which could 
be evolved from an examination and consideration of the record. 
The theories we have advanced may, therefore, be taken as the 
yroundwork upon which to consider the questions presented, either 
by a construction of the issues joined and the judgment entry, or 
as a legitimate inference from the pleadings as shown by the record. 
[n either instance the Court will see they are fairly inferrable from 
the record. 

With these suggestions before the Court, we will now discuss the 


JUDGMENT ENTRY. 


Counsel for plaintiffs in error has injected into the. record, as 
copied in his brief, certain parenthetical words by which he divides 
the judgment entry into three parts: 

First parenthesis, (Jury Waived). 
Second parenthesis, ( Verdict) 
Third parenthesis, (Judgment). See his brief, p. 2. 

The only purpose which counsel could have had in view by this 
parenthetical arrangement, must have been to forestall the mind of 
the Court by making the arrangement catching to the eye. Our 
contention is that the judgment entry is a finding and judgment run 
together, instead of being separate and distinct; but that its mean- 
ing is perfectly plain, and can not prejudice the plaintiffs in error or 
any one else. The intent and meaning are so obvious that they can 
not be misunderstood. 
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The attempt by counsel to give the judgment entry a forced and 
strained construction and to divide the sentences arbitrarily, is on : 
par with the merits of his ease. Plaintiffs could not succeed on the 
evidence, and by undertaking to force a construction exactly oppo- 
site to that intended by the Court, they now seek to obtain posses- 
sion and title to land which they do not own, and to which, it must 
be presumed, the evidence conclusively showed they had no right. 

This is evident from the judgment entry. The record discloses 
that the proceedings were adversary. in their character, and that the 
parties were present, each making a vigorous fight for his rights. 
The entry contains all the requisites necessary for a good finding 


and a good judgment. It exhibits the parties, the subject matter of 


the dispute and the result ; and these facts being definitely ascertained 
by theentry, the phraseology is unimportant. Whatever the language 


may beas used in the record, if it is appareat what the finding of 


the Court was, that finding is correct in law, and a judgment will 
not be reversed because of the use of untechnical or improper words. 
Lyles v. McClure, 1 Bailey (8S. C.) 74; 
Mumford v. Hankler, 19 Ill. .47. 
Freeman on Judgments, (Ist. Ed.) sees. 47, 50 and 51. 
His Honor, Judge Woods, in overruling the motion to correct and 
reform the entry said: 


The finding and judgment in this instance are not separate and distinct, 
as perhaps it would have been better to have had them. The meaning, 
however, is clear. It is as if the entry read: ‘‘And the Court having 
heard the evidence, etc, finds and orders and adjudges that the plaintiffs 
are entitled to and shall have and recover of the defendant,’’ etc. 


Turning now to the judgment entry, it will be seen that it states 
that the Court finds for the plaintiffs * * that they are entitled to 


and shall have and recover of defendant the possession of so much of 


said lot 2 as lies south of the south line of lot No. 1, as indicated 
by a fence, ete. 

If the words “ orders and adjudges” are left out, the finding would 
be complete, and the last line of the entry, to-wit: “all of which is 
finally ordered, adjudged and decreed,” would be a perfect finding 
and judgment, although somewhat informal. If, however, the find- 
ing and judgment are run together, as it is in the entry, that will 
not destroy it or make it void if the meaning is plain, though the 
phraseology is imperfect. (Sec. 954, U. S. Stat.) 


. 
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1. It is evident from the finding and judgment of the Court that 
only so much of the land described in the declaration which lies 
south of the south line of lot 1, as indicated by a fence, was awarded 
to the plaintiffs. 

2. It is evident from the entry that the fence was found by the 
Court to be the south boundary line of lot 1, and, consequently, the 
north line of lot 2. 

3. It is evident from the entry that all the land lying north of 
the fence in the possession of the defendant was excepted from the 
finding and judgment in plaintiffs’ favor; only so much of lot 2 
embraced in the description in the declaration as lies south of the 
fence was awarded to plaintiffs. 

4. It is evident from the judgment entry that the possession of 
all the land not awarded to the plaintiffs, embraced within the 
description in the declaration, belonged rightfully to the defendant. 
And no one can complain of the form of the entry, unless it be the 
defendant in error. The plaintiffs got all they were enti:led to 
under any state of the case, while the defendant got no affirmative 
relief, except that which is expressed negatively. 


STATUTES OF INDIANA. 


The statute of Indiana which governs this case, and the practice 
under the Indiana code, which has been adopted by the Federal 
Courts in this State, is as follows: 


Sec. 1060 R. S. 1881. * * that the plaintiff may recover against one 
or more defendants the premises, or any part thereof, or interest therein, 
, according to the rights of the parties. 


This statute does not contemplate two separate and distinct find- 
ings. It only contemplates one finding. If the plaintiff is entitled 
to any part of the premises described in his declaration, the Court 
shall award him that part. If he is entitled to any interest therein 
the Court shall award him that interest, according as the rights of 
the parties appear. Both the finding and judgment under this 
statute is to be for the plaintiff as to that part or interest to which 
he may be entitled. There is no separate finding and judgment for 
the defendant, allowed by the statute, as counsel for plaintiffs 
in error would have it appear. The risk which a plaintiff takes 
in describing more land than he is entitled to in his declaration 
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is that he may have a judgment for only such part as he may 
show he is entitled to, and thereby deprive himself of the right 
to avail himself of a new trial as matter of right under section 
1064, R. S. 1881. If he does it is his fault, and not the fault 
of any one else. He can not be heard to complain because he 
claimed too much in his declaration and only got apart. If he 
is dissatisfied with the part thus obtained, he must resort to his 
motion for a new trial as in other cases, and abide the consequen- 
ces, A new trial of right being a statutory remedy, the right 


yranted is no broader than the statute. 


Butler University v. Conrad, 94 Ind. 353. 
THE FINDING. 


The evidence not being in the record this Court is not informed 
as to the exact strip of land—or part of the premises descrihed— 
which the plaintiffs did recover. 

The genera! issue being in, under the practice it was not neces- 
sary to prove the defendant’s possession. ‘The answer admitted this. 


Carver v. Carver, 97 Ind., 519, (bottom.) 


The inference is, therefore, that the 753 feet measured on the State 
line south from the assumed boundary between lots 1 and 2 reached 
a point south of the fence mentioned in the entry, and the general 
denial having admitted possession of that strip, the Court awarded it 
to the plaintiffs as it was bound to do. This left the defendant in 
possession of all that part of the land described in the declaration 
north of the fence and south of the assumed boundary line and 
between the State line and the Lake Shore railroad. All that 
counsel say in reference to the finding and judgment of the Court 
being for land not described in the declaration is therefore inaccu- 
rate and misleading. He attempts to show that the finding and 
judgment embraced land not embraced in issue. But viewed in the 
light of the facts disclosed, it is clear that the judgment entry is 
right and does not embrace any land not described in the declaration. 

It is too late to attack the judgment now. 


. There is another reason why the plaintiffs in error can not suc- 
cessfully attack the form of the judgment at this time. If we are 
right in asserting that the judgment entry is valid and binding, al- 
though somewhat informal, by reason of having the finding and 
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judgment run together and ‘‘ not separate and distinct, as perhaps 
it would have been better to have had them,” but that there is suffi- 
cient in the judgment to clearly show what was found and adjudged, 
then it follows, necessarily, that it is not competent for the plaintiffs 
in error to attack the form of the judgment as is attempted to be 
done in this case. The practice in Indiana is well settled on that 
point; and notwithstanding a judgment entry may be wrong and 
would be reversed if the proper objection had been taken at the 
proper time, and the Court had refused to correct the entry when 
its attention was called to it, yet the Court will refuse to reverse 
the judgment unless such objection was taken when the judgment 
was entered. It will not do for an attorney to lie by and allow 
judgment to be entered up and afterwards question the form of it. 
This practice would introduce vexatious delays and appeals. The 
Indiana Supreme Court, in the case of Buell v. Shuman, 28 Ind. 
164, decide this point and announce the true rule in such clear and 
concise terms that we copy for the convenience of the Court, that 


part of the opinion as follows: 


But the Court, by its judgment, directed execution against the general 
property of the appellant, for any portion of the indebtedness which might 
remain unsatisfied by the sale of the mortgaged premises. This, it is 
argued, was clearly wrong. But no objection was made to it below, and 
it is, on that ground, insisted by the appellee that the error is not availa- 
ble here. There was, after the judgment, a motion for a new trial upon 
the ground ‘‘that the judgment of the Court is contrary to law and the 
evidence ;’’ but the motion presented no question whatever for the con- 
sideration of the Court below. The courts of New York, under a code 
from which ours in a great measure was copied, have gone to almost the 
extent of holding that no question can be considered on error unless it has 
been distinctly presented to the Court below, and an exception taken to 
the decision upon it, and this Court has gone far in the same direction. It 
may be regarded as a general principle, now established under the code, to 
which there are but few exceptions, that a party must first present a ques- 
tion to the lower Court before he is entitled to the judgment of the appel- 
late court upon it. Under the operation of this rule there is little tempta- 
tion to parties to permit error to go upon the record by their silence. 
Attorneys are, in a measure, compelled to become aids to the courts in 
the correct administration of justice, and litigation in this court, for the 
mere purpose of vexation or delay, is greatly abridged. The question 
before us is fully within the reason of the rule and must be governed by it. 
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The case of Buell v. Shuman so exactly fits this case that we con- 
sider it a waste of time to further discuss this branch. 


See also, Rardon v. Walpole, 38 Ind. 116-50; 
’ Smith v. Dodds, 35 Ind. 452; 

Leary v. State, 39 Ind. 359; 

Brick v. Scott, 47 Ind. 299-300. 

It will be noticed by reference to record, page 3, print, that the 
plaintiffs in error made no objection to the form of the entry, but 
allowed it to be recorded, and contented themselves with filing a 
motion for a new trial on the 5th day of February, 1883. This motion 
did not recite that the judgment entry was in any way defective, or 
ask to have it reformed. The motion was overruled on the 6th day 
of March, 1883. One year and over elapsed before the plaintiffs in 
error ascertained that the judgment entry was objectionable. The 
motion, which was filed in the court below to reform the judgment 
upon which this writ of error is being prosecuted, was not filed until 
the 23d day of April, 1884. 


AN AFTERTHOUGHT. 


The motion to correct the judgment, filed on the 23d day of April, 
1884, was clearly an afterthought, and is unsupported by any prac- 
tice known to the code in Indiana, and entirely unsupported by any 
practice recognized by the courts of the United States. 

It will be observed that the motion for a new trial filed by the 
plaintiffs in error is entirely antagonistic to the theory of the motion 
made for reformation of the judgment. It is inconsistent with the 
theory of the trial and progress of the case down to the time when 
the motion for a new trial was overruled. One of the grounds for 
which a new trial was asked in the court below was that the plain- 
tiffs in error were surprised by the testimony of certain witnesses 
with reference’to the fence mentioned in the judgment entry being 
the true line between lots 1 and 2; or that it was the true line be- 
tween the defendant’s land and the land of one Clarke, who, it ap- 
pears, owned abutting property thereon. This motion upon which 
this writ of error is prosecuted seeks to have everything in relation 
to the fence expunged from the record, and on page 82 of his brief 
plaintiffs’ counsel gravely asks this Court to order a judgment en- 
tered directly in the teeth of the present judgment entry, and of the 
facts recited in his motion for a new trial, as shown on pages 3 and 
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4 of the printed record. This sort of practice, we submit, will not 
commend itself to the Court. If there is one rule of practice well 
settled in this State it is that every case must proceed upon a single 
and consistent theory from beginning to end. In the case at bar 
the plaintiffs’ attorney has changed front completely and is pursu- 
ing an antagonistic theory to that which his motion for a new trial 
clearly points out. 

Lake Erie Co. v. Acres, 108 Ind. 548; 

Henry v. Stevens, 108 Ind. 281; 

Bank v. Root, 107 Ind. 224-8: 

Louisville, ete., Co. v. Schmidt, 106 Ind. 73; 

Leeds v. Richmond, 102 Ind. 372: 

Holderman v. Miller, 102 Ind. 356: 

Over v. Scheffling, 102 Ind. 191; 

Bremmerman v. Jennings, 101 Ind. 253; 

Logansport v. UAl, 99 Ind. 531; 

Collett v. Insurance Co., 97 Ind. 311; 

Telegraph Co. v. Reed, 96 Ind. 195 ; 

Mescall v. Tully, 91 Ind. 96. 


Twesty YEARS A Bar. 


The statute of Indiana in reference to bringing actions to recover 
the possession of real estate, is as follows: 

The following actions shall be commenced within the periods herein 
prescribed after the cause of action has accrued and not afterwards. * * 

6. Uponcontracts in writing other than those for the payment of money 


or judgments of courts of records, and for the recovery of the possession 
of real estate, within twenty years. (R. 5S. 1881, Sec. 293.) 


We shall not discuss at any great length the effect of the statute 
of limitations as applied by the courts of Indiana in actions of eject- 
ment. We shall content ourselves by saying that it abundantly 
appears from the fragmentary record in this case that the principal 
contention of the defendant was an adverse possession for more than 
twenty years. That possession was bounded upon the south by a 
fence constructed by the defendant on the line dividing lots 1 and 2, 
and maintained by him from thence till the day of the trial. The 
plaintiffs in error assumed in their declaration—as well as in their 
proof—which is clearly inferrable from the record—that a line nearly 
750 feet north of this fence was the true boundary line between lots 
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land 2. To enable the Court to determine whether and to what 
extent the defendant was guilty, if at all, of unlawful possession of 
any part of plaintiffs’ land, the first subject of inquiry was, which 
was the true boundary between those two lots? The judgment entry 
recites that the fence was on the line dividing lots 1 and 2. 

The evidence as to the possession of this land by the defendant is 
not in the record, and, in such cases, every presumption will be 
indulged by this Court in favor of the trial-court for the purpose of 
maintaining the judgment entry. Sufficient appearing, therefore, to 
apprise this Court that that issue was made, we take it the Court 
will presume that the trial-court intended to find, and did find, that 
the defendant, Eggers, had been in adverse possession of so much 
of the land in controversy, as was indicated by a fence running from 
the State line to Lake Michigan, and which the defendant, Eggers, 
had maintained for more than twenty years next before the bringing 
of this action. This defense was proper to be made in this action; 
for twenty years’ possession is held to convey as complete a title to 
the tenant in possession as a warranty deed from the owner. 


The Supreme Court of this State say that— 


His title is created by the existence of the facts and not by the exhibi- 
tion of them in evidence. An open, notorious, exclusive and adverse 
possession for twenty years would operate to convey a complete title to 
the plaintiffs as much as any written conveyance. And such title is not 
only an interest in land, but it is one of the highest character—the abso- 
lute dominion over it, etc. 


Bowen v. Preston, 48 Ind. 367. 


It is a rule of property in this State that the possession need not 
be adverse. That the statute begins to run when the tenant takes 
possession under claim of ownership, whether such claim is known 
to the real owner or not. 


Vanduyn v. Hepner, 45 Ind. 596. 


It has been held that the Statute of Limitations, according to 
the section under consideration, does not begin to run until the right 


‘of action accrues, and in the case of an action for the possession of 
real estate, the right of action does not accrue until there is a right 


of entry. 


Wright v. Tichnor, 104 Ind. 185. 


Li 


It is true that the Supreme Court of the State bas held and does 
now hold that where there is no color of title, the land is limited 
to the palpable possession and acts of ownership which the tenant 
exercises. But where there is color of title, the possession is co- 
extensive with the boundaries of the muniments of title under 
which he enters. 

State v. Portsmouth Savings Bank, 106 Ind. 436. 


MANDAMUS CASE. 


In Ex parte Morgan & Smith, 114 U.S. 174, counsel asserts in 
his brief, on pages 4 and 23, that this Court decided that plaintiffs 
in error had a right to a writ of error to review this judgment for 
error occurring on the face of it. As usual, the plaintiffs’ counsel is 
much in error in making this assertion. This Court, in that case, 
did not decide any such question. It only decided that the peti- 
tioners in the mandamus case could not successfully maintain their 
right to compel the trial-court to enter a particular judgment, which 
the petitioners then asked. That if they had any rights it was by 


way of writ of error and not by mandamus. 
PLAINTIFFS INACCURACIES. 


ln the face of the record containing a copy of plaintiffs’ declara- 
tion, their counsel avers that there was averment of damages in the 
declaration and no issue on the amount. As usual, this is inaccu- 
rate. The declaration laid the damages at $2,000, and the issue was 
joined on the whole complaint. ~The practice in Indiana, since 1852, 
has been and is now to award damages for unlawiully keeping a 
rightful party out of possession, and thus settle the whole contro- 
versy in one case. 

Sec. 1058, R. S. 1881. 
Woodruff v. Gar.er, 27 Ind. 4. 

On page 27 of plaintiffs’ brief, several cases are cited by counsel 
to maintain the proposition that a judgment may be corrected to 
conform to the verdict. We have read the cases cited by counsel and 
none of them are in point in this case, for the very good reason that 
the verdict and judgment are consistent in the case at bar, and the 
subject discussed in some of the cases cited by counsel was where 
the verdict and judgment were inconsistent. But it will serve no 
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useful purpose, as we think, to weary the patience of this Court by 
pointing out the many inaccuracies in which counsel has indulged, 
or to pursue the phantoms which appear to have passed in review 
before his fertile imagination. One thing, perhaps, we ought to say, 
and that is that his attack upon Judges Gresham and Woods is en- 
tirely unjustifiable. 


UNNECESSARY REFLECTIONS. 


On page 28 of his brief, counsel sneers at Judge Woods by say- 
ing that “he evidently thinks there is no distinction between the 
functions of the judge and the clerk.” And on page 40 he charges 
him with “ guessing ” at what the record intended. On page 80 of 
his brief, he hides behind an “if” in making a covert attack upon 
Judge Gresham. : 

We submit that such remarks are out of place and ought not to 
have been made. In honor of our profession, we are glad to say 
that such unjustifiable attacks are rarely found in briefs filed in 
appellate courts. It is not too much to say that it is known to all 
the members of this court, that the two judges referred to are high- 
minded and impartial jurists, and fearless in the performance of 
their duties. 

In considering the whole case, we think it apparent that the 
judgment of the court below ought to be affirmed. 

Respectfully submitted, 
A. C. HARRIS, 
W. H. CALKINS, 


Attorneys for Defendant in Error. 


March 14, 1888. 


s STATE LINE MONUMENT 


/ “ . a 
Line claimed by Plaintiff . 
\ 
\ 


Fence claimed by Defendant. 


are So 


STATE LINE. 


MAP OF THE LAND IN CONTROVERSY. 


ARR ae eR I AR ne 


es 


dense 0 


=o 


IN THE 


Supreme Court oF the United States, 


OCTOBER THERM, 1887. 


No. 200. 


DAYION 8S. MORGAN anv A. ASHLEY SMITH, 
PLAINTIFFS IN Error, 
FREDERICK EGGERS, 


DEFENDANT IN ERROR. 
DEFENDANT'S ABSTRACT OF FACTS, AS SHOWN BY AFFIDAVITS. 


A. C. HARRIS, 
WM. H. CALKINS, 
For Defendant in Error. 


ee Mea ee ee ee eee 


IN THs 


Supreme Court of the United States, 


OCTOBER ‘TERM, 1887. 


DAYTON 8S. MORGAN anv A. ASHLEY SMITH, DEFENDANT’S 


‘\ PLAINTIFFs IN ERROR, ABSTRACT OF Facts 
vs. 
FREDERICK EGGERS. SHOWN BY 
DEFENDANT IN ERROR AFFIDAVITS. 


ABSTRACT OF AFFIDAVITS FILED IN SUPPORT OF 
2xp GROUND FOR DISMISSAL OF THIS WRIT OF 
KRROR. 


Since filing the motion for defendant in error to dismiss this 
cause, we have been informed by Mr. Roby, counsel for plaintiffs 
in error, that he will file affidavits tending to show that the land in 
controversy was worth more than the sum of five thousand dollars 
($5,000) at the date of the rendition of judgment in the court below. 
Not having seen said affidavits, nor being advised of the purport of 
the same, and being entirely in the dark in reference to what they 
state, for the purpose of meeting any claim that may be made that 
the land in controversy was of the value of $5,000 at the date of 
the rendition of the said judgment, we submit herewith the follow-— 
ing affidavits; and for the convenience of this Court we make the 
following summary of the affidavits thus filed. 

6 and 85-100 acres of land in controversy. 


There are 16 
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We first submit the affidavit of 


HoRACE MARBLE, 


The Auditor of Lake county, Indiana. By virtue of his office he 
has in his possession as such Auditor the tax records of the county. 
Aside from these tax records he has a knowledge of the value of 
lands situate in that part of the county where the land in controversy 
is located. He states in his affidavit that he considers the land 
worth $175.00 an acre. He also states that by reason of the land 
being close to Cook county, Illinois, and not far from Chicago, 
it has sometimes in the market a commercial or speculative value 


very far exceeding its actual cash value. ‘That “ said lands are so 

situate in reference to Lake Michigan and Cook county, Illinois, 

(that being the county in which is located the City of Chicagu), : 
that at times of speculative excitement in real estate, a speculative 
value is ascribed to them (the lands ) which is often in excess of the 
real or cash price which they would sell for; but such speculative 
values are so fluctuating and temporary that they can not be made 
the basis of permanent market price.” 

It is further shown by the official statement of this officer that in 
in 1882, 1885, 1884 and 1885, lot 2, containing 61 and 50-100 
acres, was assessed for taxation at $922.50; that this valuation was 
two-fifths of its actual value, which would make the cash valuation | 
of the land during those years $2,306.25. 

Mr. Marble is not related to Mr. Eggers, and has no interest in 
this controversy. 


CHARLES C. SMITH 


Is the County Treasurer of the county and collects all of the taxes. J 
His affidavit states that he has read over Mr. Marble’s affidavit and 

fully concurs with him; that he also has knowledge of the offi- 

cial statements made by Mr. Marble, which Mr. Smith verifies. y 
Mr. Smith further gives the rate for taxation at which the land was 
taxed for those yeats, being a little less than $1.50 on each $100.00. 
He further testifies in his affidavit that he lives at Hammond, a 
town just south of this land, and was dealing in real estate prior to 
his election, and especially in the spring of 1885. He puts the ac- 
tual cash value of the land at #175.00 an acre. Mr. Smith is not 
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related to Mr. Eggers, and has no interest in the subject-matter of 
this action. 


FRANK Hess 


Is the Assessor of lands for taxation in that township. He is alsoa 
resident, and has been of that township, for thirty years last past. 
He swears he is acquainted with the values of real estate and espe- 
cially with this. Mr. Hess gives it as his judgment that the real 
cash value of the lands in controversy is about $175.00 an acre, and 
that in his assessment it was assessed at two-fifths of its actual value 
under an agreement by all of the appraisers of the county—the law 
authorizing them to equalize valuations in that way. 


JoHN WoNNACOTT, 


A neighbor of the defendant in error, who owns lands in. close 
proximity to said defendant’s land, estimates its value at only 
%100.00 per acre. He further says that he has owned and bought 
land in the immediate neighborhood of the land in controversy, and 
that he lives close by it and has for many years. That there are no 
improvements on the land except some small fences, a dwelling 


house and out-buildings, and a few fruit trees. 
Henry REESE 


States that he knows the value of this land, and has for thirty vears. 
He places the value of the land at 8130 an acre: says it is the land 


upon which Eggers lives, and that he is acquainted with its value. 
FRANK HORLBECK 


Testifies that he knows the land, and has since January, 1880. He 
also lives in the neighborhood, and has since that time, and says the 
land is not worth to exceed $110 per acre; that within five years 
last past he has bought, and now owns, real estate in the neighbor- 
hood of the land in controversy, and therefore is acquainted with 
the values. ‘ 


WILLIAM VATER 


Swears that he has been acquainted with the values of land in the 
neighborhood where this land lhies for fifteen years last past. He 


also lives in the peighborhood, and places the value of the land ut 
not exceeding $150.00 per acre. 


HENRY SCHRAGE 


Swears that he is acquainted with the values of the land in contro- 
versy, and has been for twenty years last past. He also lives in the 
neighborhood, and has for a long time, and says that the Jand is not 
worth to exceed $155.00 an acre. He describes where the land 
lies, and says he is familiar with it. 


JOHN STENGE! 


Swears that he is acquainted with the land and its value, and the 
value of land in the vicinity of it. He puts the value at not ex- 
ceeding $120.00 an acre. He also has bought, and owns, land in 
the neighborhood of this land. 


JOHN KREUTER 


Has known the value of this land, and lived in the neighborhood 
for fifteen years prior to the date of the rendition of this judgment. 
He says that he is acquainted with the value, and puts it at not ex- 
ceeding $150.00 per acre. 


Henry D. EGaers. 


A brother of the defendant in error, states that he is acquainted 
with the value of this land and of the lands in close proximity to it, 
and has been for the last thirty five years. He puts the value at 
$135.00 an acre. He also states that he has bought and sold real 
estate during that period, and now owns real estate close to this, 
and is therefore acquainted wiih the value. 


HERMAN F,. VaTER 


Swears that he is acquainted with the land in controversy, and has 
been fur seven years prior to the date of the rendition of the judg- 
ment. He puts the value at not exceeding $120.00. He also lives 
in the neighborhood, and says he is familiar with the land and its 


value. 


~ 
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ANDREW SCHMIT 


Resides at South Chicago, only a few miles from the land, and says 
he is acquainted with the market value of the land in controversy; 
and has been for more than ten years last past; that’ it was not 
worth at the date of tne rendition of the judgment, to-wit, January’ 
13, 1885, to exceed $100.00 per acre. He further says that he has 
bought and sold real estate in the neighborhood where thie land lies, 


an | knows the values. 


MARTIN HAUSLER 


Resides at South Chicago, a few miles from this land, and swears 
he has known the land since 1862. He puts the value of the land 
at not exceeding $130.00 an acre. He testifies that he has bought 
and sold land during said time in the neighborhood of this land, 
and therefore is acquainted with its value. 


None of these witnesses are related to the defendant in error, so 
far as is shown, or have any interest in the matter in controversy, 
except his brother, before mentioned. 

The values, as stated by the witnesses, extend to the whole of 
lots one (1) and tw» (2), in section thirty-six (36), township thirty- 
eight (38) north, range ten (10) west; but there is only 16 and 85-100 
acres in controversy. The computation of values, therefore, is 
easily made by the Court. Taking the highest sum at $175.00 and 
the lowest sum at $100.00 an acre, the average is $137.50 an aere ; 
16 and 85-100 acres at this price shows a total of $2,316 50. 

Unquestionably many affidavits can and will be procured, show- 
ing that the land has a speculative value far exceeding this sum. 
Some real estate agents who are dealing largely in real estate, may 
run the price of the land up as high as $1,000an acre. This, how- 
ever, is explained in Mr. Marble’s affidavit, and shows very clearly 
that the prices thus made are fictitiou-, fluctuating and uncertain. 
That the market price or value of land can not be caleulated on any 
such uncertain and fictitious basis; that the real estate speculators 
boom the prices one day and depress them the next, and cause 
fluctuations which are unsteady and unreliable. The real reliable 
basis upon which to make calculations is that given by the tax offi- 
cers, whose sworn duty it is to appraise lands without fear or favor 
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for taxation, and this appraisement shows that the value of the 16 
and 85-100 acres in controversy is not far from $175.00 an acre. 
This, probably, is the nearest acewrate value that can be ascertained. 
The neighbors and friends of the defendant in error do not consider 
it worth so much; and the real estate speculators and’ men who are 
engaged in booming suburban property, will undoubtedly put it a 
great deal higher. But the leve! of the whose business, as it seems 
to us, ought to be taken from the tax assessment and the sworn offi- 
cers, whose duty it is to appraise real esate for taxation. 
Respectfully submitted, 

A. C. HARRIS, 

W. H. CALKINS, 
For Defendant in Error. 
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In the Supreme Court of the United States. 


OCTOBER TERM, 1887. 


DAYTON 8S. MORGAN anp E. ASHLEY ) 


SMITH, PLAINTIFFs IN Error, | 
No. 200, 

ves. | 

FREDERICK EGGERS. J 


In Error TO THE Circuit Court OF THE UNITED STATES FOR 
THE District oF LNDIANA. 

Motion of defe ndant wm eTror, Frederick Kaq rs, to dismiss the writ 
of error in this action. 

And said defendant in error, Frederick Eggers, comes and moves 
the Court here to dismiss the writ of error in this behalf granted, 
and for canse said defendant in error shows: 

l That the record in this action as now here presented by said 
plaintiffs in error does not show that the matter in dispute exceeds 
the sum or value of five thousand dollars ($5,000) exclusive of costs, 
as required by the act of Congress of February 16, 1865. (1 Sup. 
R.S. U.S. p. 136.) 

2. The land in controversy, in tact, is not, and was not at date 

of the rendition of the judgment, worth the sum of $5,000. 
5" Because the record sets forth that the writ of error was at- 
tempted to be sued out from an order refusing to correct a judg- 
ment made and entered by the trial court after trial had and after 
the hearing of evidence in regular and due form, and the evidence 
so heard is not set out and brought here by bill of exception or 
otherwise, and that, therefore, there is nothing from which a writ 
of error will lie 

And so this defendant in error says that said writ of error does 
not present any question of law or fact cognizable or reviewable by 
this Court. 

Respectfully submitted, 
FREDERICK EGGERS, 
By W. H. CaLkKIns, his Attorney. 
A.C. Harris, of Counsel. 
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DAYTON 8S. MORGAN anv E. ASHLEY 
SMITH, PLaAIntirFs IN Error, 
Us, 


FREDERICK EGGERS. | 


BRIEF AND ARGUMENT IN SUPPORT OF MOTION TO DISMISS THE 
WRIT OF ERROR, 

In order that the Court may be fully apprised of the facts appear- 
ing in the record, we submit the following concise statement: 

On the 26th day of July, 1882, Dayton 8S. Morgan and E. Ashley 
Smith, plaintiffs in error, filed in the Circuit Court of the United 
States, for the District of Indiana, a declaration in ejectment against 
Frederick Eggers, the defendant in error. 

Plaintiffs are citizens of the State of New Yor rk, and the defend- 
ant is a citizen of the State of Indiana. 

The land sought to be recovered is described in the declaration as 
“All of the north part of lot 2, in section 56, township 38 north, 
of range 10 west, of the 2d Principal Meridian, which lies west of 
the track of the Lake Shore & Michigan Southern Railroad, and 
north of a line parallel with the north line of said lot 2, and 753 
feet south therefrom.”’ 

At the May term of said Circuit Court of the United States, on 
the 10th day of August, 1882, a rule was taken against the plain- 
tiffs to make profert of their chain of title, (called in the Indiana 
practice a motion to furnish an abstract of title); which rule was dis- 
_charged on the 3lst day of August, 1882. (Print. R. p. 2.) 

At the same term and on the 10th day of October, 1882, the de- 
fendant in error filed his answer to the declaration of the plaintiffs, 


being a general traverse of all the mat 
plaint and called in the Indiana pra 
R. p. o.) 

Afterwards. to-wit. at the Novembe} 
the 20th day of January, 1883, the ca 
wus submitted to the Court for trial, ar 
(See Stip. Pr. R. p. 3.) 


And on that dav the evidence was acd 


} 


Wis waived. a 


’ 


made and caused tO | 


in 


and the Court 


ment entry, to-wit: 


; 
. <> ¥% s% 
and by 


‘Come the parties, by counsel, 


ted to the court for trial, and the Court, hay 


ing duly advised, finds for the plaintiffs, ar 


are 
much of said lot 2 as lies south of the sout 
indicated by a fence constrtr ted and maint 


on said south line, and assesses f] 


= —, Which the plaintiffs shall rec 


All of which is finally ordered. adiude 


On the 5th day of lebruary, LSS. 
filed by the plaintiffs in error, (Pr. 
at the 
1 allo 


The plaintiffs in error here ther 


; 


the 23d day of April, 1S34. (one year, 


days,) when they appeared and filed a motion to have the judgment 
entry amended and reformed so as conform to the complaint 
and to the finding or verdict of the Court, rendered in said cause. 


(Pr. B.. ). 1.) 


The parties appeared after notice, ind On the 2ith day of June, 
1884, the Court overruled the motion and gave an opinion in 
writing, found at bottom of (Pr. h., p. 5,) and top of (Pr. R. p. 6,) 


in these words: 


|’ 
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The plaintiffs now insist that there 


acreement this cause is submit- 


entitled to and shall have and recover of 


Le d Lrbiis 


of a 


same term of the Court on March 


erial allegations of the com- 


(Pr. 


‘tice a general denial. 


‘term of said Court, and on 


acreemen+tl 
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: in writing, 
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id the intervention of a jury 
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iced, arguments were beard, 


entered the following judg- 
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ing heard the evidence and be- 
id orders and adjudges that they 
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defendant the possession of so 


ne of lot number one (1), as 
ined by the defendant as and 
at $1.00 and costs, taxed at 


lefendant. 


nal decreed. 7% 


for a new trial was 
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Fe O76 


whl h Wis overruled 


1883, (Pr. R., p. 4.) 
the matter to rest until 


ne month and seventeen 


in unqualified general finding 


for the plaintiff, and that in conformity with this, the judgment should 
have been for the recovery of the land as described in the complaint, and 
that so much of the description set forth in the judgment as refers to the 
fence constructed by the detendant should be expunged. 

It was competent for the Court, under the issue, to find to what ex- 
tent the defendant was guiltv, or had held unlawful possession of the 
premises described, and if under the evidence it appeared that a fence had 


become or was the boundary of sych occupation, it was proper that the: 


fact should be stated in finding and judgment of the Court. 

‘* The finding and judgment in this instance are not separate and dis- 
tinct, as perhaps it would have been better to have hadthem. The mean- 
ing, however, is clear.’’ 


It is as if the entry read in this way: 


‘* And the Court, having heard the evidence, etc., finds and orders and 
adjudges that the plaintiffs are entitled to and shall have and recover of 
the defendants, ete. 

‘* The motion for correction is therefore overruled.’’ 


Here the matter rested until the 8th day of January, 1885, when 
an appeal-bond was filed and approved, and a writ of error was 


sued out of the Court and the cause brought here. 


ARGUMENT. 


It nowhere appears by the record that the land in controversy 
was worth or had a money value of $5,000 at the time of the 
rendition of the judgment. The burden of proving the amount in 
controversy sufficient to sustain jurisdiction on error is upon the 
party seeking a revision. Sufficient value should appear on the 
record or be shown by affidavit. 

Hagen v. Farson, 10 Pet. 160. 


The writ of error will always be dismissed on motion, where the 
matter in dispute is below the amount necessary to give this Court 
appellate jurisdiction 

Winston v. United States, 3 How. 771; 

D Arcy v. Ketcham, 11 How. 165; 

Gray v. Blanchard, 97 U.S. 554; 

Banking Associations v. Insurance Co., 102 U. S. 121. 

In the next place the Statutes of Indiana provide as follows: 

. . 4? » . . » . * . 

‘*That the plaintiff may recover against one or more defendants the 


premises or any part thereof or interest therein * . * according 
to the rights of the parties.’’ (RK. 5S. 1881, sec. 1060.) 


The Supreme Court of Indiana has recently construed this statadte 
aud held, in a case involving the question whether a part of the prem- 


ises might be recovered by a plaintiff in an action of ejectment, 
that such a judgment was proper, and that the statute above referred 


{ 


» made it the duty of the Court to render a judgment for a part of 
the premises if the evidence showed the plaintiff entitled to such 
part only. 


lhe Court sav: 


‘The statute in relation to the recovery of real property and the set- 
tling of conflicting claims thereto, provided and still provides that where 
there are two or more plaintiffs or defendants, any one or more of the 
plaintiffs may recover against any one or more of the defendants, fhe prem- 
ises or any part thereof, or any interest ft , or damages according to 
the rights of the parties, but the recovery may not be for a greater interest 
than that claimed (citing the above section.) Clearly under this section a 
plaintiff suing for the possession of real estate may recover for any part 
of it or interest therein, whether a divided or undivided interest.’ ’ 


Carver v. Cai rer, 97 Ind. 497 505. 
Steeple Vv. Dou ning, HU) Ina. i; s N05. 
Parker v. Small, 58 Ind. 349. 


Cl ments Vv, Robinson. H4 lod. HOY. 


The error pointed out by the plaintiffS in error relates solely to 
the form of the judgment, The construction given to the judg- 
ment in the written opinion overruling the motion to amend and 
correct it states the effect of the judgment in appropriate terms, and 
leaves nothing from which a writ of error may be prosecuted, 

The defendant in error therefore asks that the same may be 
dismissed, 


Respectfully submitted, 


A. C. HARRIS, 
W. H. CALKINS, 
Attorneys for Def’t in Error. 
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CHARLES H. PAGE VS. THE UNITED STATES. 1 


1 I.—Petition. Filed March 21, 1887. 
In the Court of Claims. 


CHARLES H. PAGE 
v8. 
Tue Unirep STaTss. 


To the honorable the Court of Claims: 

The plaintiff in the above-entitled cause, respectfully complaining, 
shows to this honorable Court that he isa citizen of the United 
States and an inhabitant of the State of Rhode Island. 

That on the twenty-first day of February, 1887, he was duly elected 
a Representative in the 49th Congress from the second district of 
Rhode Island (and was sworn in as such). 

That as such Representative he became entitled to pay at the rate 
of five thousand dollars per annum, as provided by law. 

That he has received from the defendant on account of the pay. 
so due him the sum of five hundred and thirty-one dollars and 82 
cents ($531.82). 

That there is due to the claimant from the defendant by reason of 
the premises the further sum of nine thousand four hundred and 
sixty-eight dollars and 18 cents ($9,468.18), and that he is justly en- 
titled to the amount of this claim, after allowing all just credits and 
ofisets. 

Wherefore the plaintiff prays for judgment against the United 
States for the said sum of nine thousand four hundred and sixty-eight 


dollars and 18 cents ($9,468.18). 
ALLAN RUTHERFORD, 


Plaintiff's Attorney. 
STATE OF RHODE ISLAND, |... 

County of Providence, [{~’ 

Charles H. Page, being duly sworn, says that he is the claimant 
in the above-entitled action ; that he has read the foregoing petition 
and knows the contents thereof; that no assignment or transfer of 
said claim or any part thereof or interest therein has been made, 
and that he is justly entitled to the amount thereof, after allowing 
all just credits and offsets, and that the facts as stated in said peti- 


tion are true. 
CHARLES H. PAGE. 


Sworn and subscribed to before me this nineteenth day of March, 


A. D. 1887. 


Witness my hand and seal. 
[ SEAL. | PATRICK J. McCARTHY, 
Notary Public. 


Post-office address of claimant is 19 College street, Providence, 
Rhode Island. 
Post office of claimant’s attorney, Allan Rutherford, is Washing- 
ton, D. C. 
1—1387 


CHARLES H. PAGE VS. THE UNITED STATES. 


2 II.—Motion to Amend Petition. Filed and Allowed March 31, 
1887. 


And now comes the above-named claimant, by Allan Rutherford, 
his attorney, and moves the Court for permission to amend his peti- 
tion by inserting the words “and was sworn in as such” 
words “ district of Rhode Island,” in the sixth line of said printed 
petition. 

Washington, D. C., March 31, 1887. 

3 ALLAN RUTHERFORD, 
Claimant’s Ait’y. 

No objection to this amendment. 

ROBERT A. HOWARD, 
Ass’t Att’y General. 


Allowed : 
WM. A. RICHARDSON, 
Chief Justice. 
3 Il].—Traverse. Filed April 9, 1887. 


And now comes the Attorney General, on behalf of the United 
States, and, answering the petition of the claimant herein, denies 
each and every allegation therein contained, and asks judgment 
that the petition be dismissed. 

And as to so much ef the said petition as avers that the said 
claimant has at all times borne true faith and allegiance to the Gov- 
ernment of the United States and has not in any way voluntarily 
aided, abetted, or given encouragement to rebellion against the said 
Government, the Attorney General, in pursuance of the statute in 
such case provided, denies the said allegations, and asks judgment 
accordingly. 

ROBERT A. HOWARD, 


Asst Attorney General. 


a IV .—Findings of Fact and Conclusion of Law. Filed December 


This case having been heard by the Court of Claims, the Court, 
upon the evidence, find the facts to be as follows: 


I, 


An election was held November 4, 1884, for the purpose of elect- 
ing, by the people, a Representative to the Forty-ninth Congress for 
the second congressional district of Rhode Island. 


IT. 


The General Assembly of said State, the 7th day of January, 1855, 
in grand committee, counted the vote and declared William A. Pirce 
elected, whereupon the Governor of the State of Rhode Island de- 
livered to him the following certificate of election, to wit: 


after the . 


' 


f 
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By his excellency, Augustus O. Bowen, Governor, captain-general, 
and eommander-in-chief of the State of Rhode Island and Provi- 
dence Plantations: 

Be it known that William A. Pirce, of Johnston, in the State 
aforesaid, qualified according to the Constitution of the United 
States for a Representative in the Congress thereof, was, by the 
people of the second district of said State, having the qualifications 
requisite for electors of the most numerous branch of the Legisla- 
ture thereof, on the 4th day of November, A. D. 1884, regularly 
elected a Representative from said State in the Forty-ninth Con- 
gress of the United States, in accordance with the laws of said State. 

In testimony whereof I have hereunto set my hand and caused 
the seal of said State to be affixed at Providence, this ninth day of 
January, in the year of our Lord one thousand eight hundred and 
eighty-five, and of the Independence of the United States of America 
the one hundred and ninth. 


[seat.] AUGUSTUS O. BOWEN. 


By the Governor: 
JOSHUA M. ADDEMAN, 
Secretary of State. 


Mr. Pirce was sworn in and took his seat in the Congress of the 
United States March 4, 1885. 


ITT. 


February 5, 1885, Charles H. Page served notice on said William 
A. Pirce that he contested his election to the office of Representa- 
tive in the Forty-ninth Congress of the United States for the second 
congressional district of Rhode Island. 


5 LV. 


January 25, 1887, the House of Representatives of the Congress 
of the United States agreed to the following resolution, to wit: 

Resolved, That William A. Pirce was not elected a member of the 
House of Representatives of the Forty-ninth Congress from the sec- 
ond congressional district of Rhode Island,and that the seat be de- 
clared vacant. 

An election thereafter was held in the said State of Rhode Island 
to fill said vacancy. 

V. 

February 25, 1887, the certificate of election of Charles H. Page to 
the House of Representatives, Forty-ninth Congress, for the second 
congressional district of Rhode Island, was presented to said House, 
and reads as follows: 

By his excellency George Peabody Wetmore, Governor, captain- 
general, and commander-in-chief of the State of Rhode Island and 
Providence Plantations: 

Be it known that Charles H. Page, of Scituate, in the State afore- 
said, qualified according to the Constitution of the United States for 
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2 I].—Motion to Amend Petition. Filed and Allowed March 31, 
1887. 


And now comes the above-named claimant, by Allan Rutherford, 
his attorney, and moves the Court for permission to amend his peti- 
tion by inserting the words “and was sworn in as such” after the 
words “ district of Rhode Island,” in the sixth line of said printed 
petition. 

Washington, D. C., March 31, 1887. 

ALLAN RUTHERFORD, 
Claimant's Ait’y. 


. 


No objection to this amendment. : 
ROBERT A. HOWARD, 
Asst Att'y General. 
Allowed : 
WM. A. RICHARDSON, 
Chief Justice. 


3 Il1.—Traverse. Filed April 9, 1887. 


And now comes the Attorney General, on behalf of the United 
States, and, answering the petition of the claimant herein, denies 
zach and every allegation therein contained, and asks judgment 
that the petition be dismissed. 

And as to so much of the said petition as avers that the said 
claimant has at all times borne true faith and allegiance to the Gov- 
ernment of the United States and has not in any way voluntarily 
aided, abetted, or given encouragement to rebellion against the said 
Government, the Attorney General, in pursuance of the statute in 
such case provided, denies the said allegations, and asks judgment 
accordingly. 

ROBERT A. HOWARD, 
Asst Attorney General. 


4 IV .—Findings of Fact and Conclusion of Law, Filed December 
12, 1887, 
This case having been heard by the Court of Claims, the Court, 
upon the evidence, find the facts to be as follows: 


I. 


An election was held November 4, 1884, for the purpose of elect- 
ing, by the people, a oo to the Forty-ninth Congress for 
the second congressional district of Rhode Island. 


IT. 


The General Assembly of said State, the 7th day of January, 1855, 
in grand committee, counted the vote and declared William A. Pirce 
elected, whereupon the Governor of the State of Rhode Island de- 
livered to him the following certificate of election, to wit: 
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By his excellency, Augustus O. Bowen, Governor, captain-general, 
and eommander-in-chief of the State of Rhode Island and Provi- 
dence Plantations: 

Be it known that William A. Pirce, of Johnston, in the State 
aforesaid, qualified according to the Constitution of the United 
States for a Representative in the Congress thereof, was, by the 
people of the second district of said State, having the qualifications 
requisite for electors of the most numerous branch of the Legisla- 
ture thereof, on the 4th day of November, A. D. 1884, regularly 
elected a Representative from said State in the Forty-ninth Con- 
gress of the United States, in accordance with the laws of said State. 

In testimony whereof I have hereunto set my hand and caused 
the seal of said State to be affixed at Providence, this ninth day of 
January, in the year of our Lord one thousand eight hundred and 
eighty-five, and of the Independence of the United States of Americs 
the one hundred and ninth. 

| SEAL. | AUGUSTUS O. BOWEN. 


By the Governor: 
JOSHUA M. ADDEMAN, 


secre tary of State. 


Mr. Pirece was sworn in and took his seat in the Congress of the 
United States March 4, 1885. 

ITT. 

February 5, 1885, Charles H. Page served notice on said William 
A. Pirce that he contested his election to the office of Representa- 
tive in the Forty-ninth Congress of the United States for the second 
congressional district of Rhode Island. 

5 IV. 

January 25). 1SS/, the House of Representatives of the Congress 
of the United States agreed to the following resolution, to wit: 

Resolved, That William A. Pirce was not elected a member of the 
House of Representatives of the Forty-ninth Congress from the sec- 
ond congressional district of Rhode Island,and that the seat be de- 
clared vacant. 

An election thereafter was held in the said State of Rhode Island 
to fill said vacancy. 

V. 

February 25, 1887, the certificate of election of Charles H. Page to 
the House of Representatives, Forty-ninth Congress, for the second 
congressional district of Rhode Island, was presented to said House, 
and reads as follows: 

By his excellency George Peabody Wetmore, Governor, captain- 
general, and commander-in-chief of the State of Rhode Island and 
Providence Plantations: 

Be it known that Charles H. Page, of Scituate, in the State afore- 
said, qualified according to the Constitution of the United States for 
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a Representative in the Congress thereof, was, by the people of the 
second district of said State, ‘hav ing the qualifications requisite for 
electors of the most numerous branch of the Legislature thereof, on 
the 21st day of February, A. D. 1887, regularly elected a Represent- 
ative from said State in the Forty-ninth Congress of the United 
States, in accordance with the laws of said State, to fill the vacaney 
caused by the action of the national House of Representatives in 
declaring the seat of William A. Pirce vacant. 

In testimony whereof I have hereunto set my hand and caused 
the seal of the State to be affixed, at Providence, this 25d day of Feb- 
ruary, in the year of our Lord one thousand eight hundred and 
eighty-seven, and of the Independence of the United States of 
America the one hundred and eleventh. 

[ SEAL. | GEO. PEABODY WETMORE. 

By the Governor: 

JOSHUA M. ADDEMAN, 
Secretary of State. 


Whereupon Charles H. Page was sworn in and took the seat for- 
merly occupied by said Pirce. 

VI. 

William A. Pirce occupied the seat in the Forty-ninth Congress, 
House of Representatives, from the second congressional district of 
Rhode Island, from March 4, 1885, to January 25, 1887; was recog- 
nized as the sitting member, voted, served on committees, and drew 
the salary for that time, amounting to $9,468.18; also. received 
mileage in the sum of $344. 

VIL. 


Charles H. Page occupied the seat in the Forty-ninth Congress 
House of Representatives, irom the second congression: al district of 
Rhode Island, from February 25, 1887, to March : 0, 1887 ; was rec- 
ognized as the sitting member for that time; voted, served on com- 
mittees, and drew salary from January 25, 1887, to March 3, 1887, 
amounting to $531.82; also received mileage in the sum of $175.20. 


Conclusion of Law. 


Upon the foregoing facts the Court find, as conclusion of law, that 
the petition be dismissed. 


6 | V — Opinion of the Court. 


Davis, rt delivered the opinion of the court: 

In oseuptine- 2 884, an election was held in Rhode Island, one of 
the results of which was that William A. Pirce received from the 
Governor a certificate, in due form, that he had been elected a mem- 
ber of the House of Representatives of the Forty-ninth Congress from 
the second congressional district of that State. Mr. Pirce was accord- 
ingly sworn in and took his seatin that body. The claimant in this 
case contested the election and, in January, 1887, the House resolved 
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that Mr. Pirce was not elected, and declared the seat vacant. A sec- 
ond election was then held: claimant was elected, took his seat in the 
House, and received his mileage and his salary as Representative 
from the date of the resolution declaring the seat vacant until the 
expiration of the Congress. He claims in this action salary during 
the pericd when Mr. Piree occupied the seat, upon the ground that 
as the latter was declared “ not elected ” and as the seat was declared 
“vacant” claimant’s “ predecessor” was not Mr. Pirce, but the Rep- 
resentative from his congressivnal district who sat in the Forty- 
eighth Congress. This contention is based upon section 51 of the 
Revised Statutes, which reads as follows: 

Whenever a vacancy occurs in either House of Congress, by death 
or otherwise, of any member or delegate elected or appointed thereto 
after the commencement of the Congress to which he has been elected 
or appointed the person elected or appointed to fill it shall be com- 
pensated and paid from the time that the compensation of his prede- 
cessor ceased. 

Section 49 of the Revised Statutes is also relied upon by the claim- 
ant. This section provides that— 

When any person who has been elected a member of or delegate 
in Congress dies after the commencement of the Congress to which 
he has been elected his salary shall be computed and paid to his 
widow or, if no widow survive him, to his heirs-at-law for the period 
that has elapsed from the commencement of such Congress or from 
the last payment received by him tothe time of his death. * * * 

It is urged that as Mr. Pirce was declared not elected he was not 
claimant’s predecessor, and that the two sections above cited con- 
strued together lead to the conclusion that claimant was elected to 
the whole of the Forty-ninth Congress, as no other person had been 
elected, and therefore is entitled to pay for the whole term. 

We fail to see a distinction between this case and that of Shelley, 
reported in 19th Court of Claims (p. 653). The facts in that case 
show that Mr. Shelley was paid as the member de facto, as was Mr. 
Pirce in the case at bar. The House declared Mr. Shelley not elected, 
as it did Mr. Pirece, but added that Mr. Smith had been elected, and 
because of his death declared the seat vacant. After the resolution, 
but during the same Congress, at a second election, Mr. Shelley was 
returned as member. He was paid salary from the date of the reso- 
lution declaring the seat vacant, but not from the prior date of Mr. 
Smith’s death. Salary for this intervening period he claimed in this 
Court, but his contention was not sustained, the Court holding that— 

The statute does not intend that the Government shall pay two 
salaries for the same seat at the same time, and the term “ prede- 
cessor ” must be restricted to him who was predecessor not in abstract 
right by virtue of a legal election, but predecessor in the matter of 

the salary of the place. 
7 Mr. Pirce presented the proper credentials. He was sworn 
in, served, and was paid. He held the position under a color 
of title at least, and, until ousted by the action of — House, his acts 
as a member were as legal as those of any of his colleagues. The 
resolution unseating Mr. Pirce did not seat Mr. Page, and between 
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its date and the date when the latter was sworn in a vacancy existed 
in the representation from Rhode Island. Mr. Pirce, when seated, 
was prima facie entitled to his seat, and therefore to the salary (Rev. 
Stat., §§ 31, 38, 39, 46, 47, 48). 

Remembering that the law gives to the sitting member—to him 
who presents the proper credentials—his salary in monthly pay- 
ments after he shall have taken the prescribed cath, we turn to the 
following section (51), upon which claimant relies. ‘This section con- 
templates a vacancy occurring during the session of Congress, not 
one existing at its commencement. It says when a “ vacancy 
occurs,” “by death or otherwise,” “after the commencement of the 
Congress,” the person elected “to fill it” shall be paid “ from the 
time that the compensation of his predecessor ceased.” ‘This phrase- 
ology, then, refers to a vacancy occurring after the beginning of a 
Congress, and in that event authorizes a reference back to the prede- 
cessor, who is to be found in some individual previously in the same, 
not a preceding, Congress. This statute does not authorize the 
claimant to look for his predecessor in the Forty-eighth Congress. 
He must find him im the Forty-ninth Congress, and that predecessor 
is found in Mr. Pirce, who held the office and was paid by provision 
of law. 

The only object of the section (51) is to provide as to salary, and 
the word “ predecessor” as used therein must be held to mean prede- 
cessor In payment. 

Petition dismissed. 


8 VI—Judgment of the Court. 
CHARLES H. PAGE 
US. 155 } 
THE UNITED STATES. if 


At a Court of Claims held in the city of Washington, on the 12th 
day of December, 1888, judgment was ordered to be entered as fol- 
lows: 

The Court, on due consideration of the premises, find for the de- 
fendants and do order, adjudge, and decree that the petition of the 
claimant, Charles H. Page, be dismissed. 

By the Court. 


9 VIl.—Application of Claimant for and Allowance of Appeal to 
the Supreme Court of the United States. 


CHARLES H. PAGE 
v. 15594. 
Tue UNITED STATES. 


From the judgment rendered in the above-entitled cause, on the 
12tn day of December, 1887, in favor of the defendants, dismissing 
the petition, the claimant, the said Charles H. Page, by his attorney 
of record, Allan Rutherford, on the 8th day of March, 1888, makes 
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application for and gives notice of an appeal to the Supreme Court 
of the United States. 
ALLAN RUTHERFORD, 
Att'y for Claimant. 
Filed March 8, 1888. 


Allowed in open court M’ch 8, 1888. 
WILLIAM A. RICHARDSON, 
Chief Justice. 


10 In the Court of Claims. 


CHARLES H. PAGE ) 
ves. . 15594. 
Tue Unirep Srates. } 


I, John Randolph, assistant clerk Court of ' Claims, do hereby cer- 
tify ‘that the foregoing are true ——-s ae of the pleadings: in the 
above-entitled cause, of the findings of fact by the Court and con- 
clusion of law thereon, of the opinion of the Court, of the judgment 
of the Court, of the application of claimant for and the allowance 
of an appeal to the Supreme Court of the United States. 

In testimony whereof I have hereunto set my hand and affix- the 
seal of said Court of Claims, at the city of Washington, on the 1Cth 
day of March, A. D. 1888. 

[Seal Court of Claims. ] 

JOHN RANDOLPH, 
Ass't Clere« C’t of Clavms. 


Endorsed on cover: Court of Claims. No. 1387. Charles H. 
Page, appellant, vs. The United States. Filed March 10, 1888. 
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IN THE 


Supreme Gourt of the United States 
OCTOBER TERM, 1887 
CHAR LES 1 . PA : a 
vs. No. 1387. 


THE UNITED STATES. ) 
BRIKE FOR APPELLANT. 


I. 


Statement of the Case. 


This suit was commenced by the appellant in the Court 
of Claims by a petition (page 1) filed March 21, 1887, to 
recover the sum of nine thousand four hundred and sixty- 
eight dollars and eighteen cents, ($9,468.18,) being balance 
of pay due him as a Representative in the Forty-ninth 
Congress from the Second District of Rhode Island. 

The suit was based -upon the following clause of the 
Constitution of the United States (Section 5, of Article 1): 

“ Kach House shall be the judge of the elections, returns, 
and qualifications of its own members.” 


And upon section 35 of the Revised Statutes of the 
United States, as amended by the act of January 20, 1874, 
which fixes the salary or compensation of a Representa- 
tive in Congress at five thousand dollars per annum. 

The Court of Claims finds the fact that the House of Rep- 
resentatives of the Congress of the United States had 
decided that William A. Pirce was not elected a Member 
of the House of Representatives of the Forty-ninth Con- 


gress from the Second Congressional District of Rhode 


sland. 
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The Court also found the fact that Charles H. Page 
was elected to, sworn in, and took his seat as a Represen- 
tative in the Forty-ninth Congress from the Second Dis- 
trict of Rhode Island. 

The Court of Claims, in its opinion dismissing the peti- 
tion, bases that opinion to a great extent upon its own 
decision in the case of Shelly vs. The United States, re- 
‘ported in 19 Court of Claims, p. 653, and also upon the 
meaning of the word “predecessor” as used in secticn 51 of 
the Revised Statutes of the United States. 

Fyrom the judgment of dismissal ‘the claimant appealed 
to this Court. 


IT. 
Assignment of Errors. 


The appellant hereby assigns the following errors in 
the rulings and judgment of the Court of Claims: 

1. Error in basing its opinion on the fact that William 
A. Pirce was a Member of the House of Representatives of 
the Forty-ninth Congress from the Second District of 
Rhode Island, because he had received from the Governor 
of that State a certificate that he had been elected a mem- 
ber from said State and District to the Forty-ninth 
Congress. 

2. Error in citing the case of Shelly as an analagous 
case. 

3. Error in holding that the word “ predecessor,” as 
used in the 5lst section of the Revised Statutes of the 
United States, “ must be held to mean predecessor in pay- 
ment.” 

4. Error in rendering final judgment against the claim- 
ant upon the findings of fact made by said Court, whereas 
upon the findings made the judgment should have been in 
favor of the claimant. 


[1]. 
BRIEF. 


Section 5 of Article 1 of the Constitution of the United 
States provides that “ each House shall be the judge of the 
elections, returns, and qualifications of its own members.” 

Section 35 of the Revised Statutes of the United States, 
as amended by the act of 20th January, 1874, fixes the 
pay of Representatives in Congress at five thousand dol- 
lars per annum. 

Neither the Governor of Rhode Island, nor the Governor 
of any other State, has the power to make a Member of 
the House of Representative in the Congress of the United 
States by the issuance of his certificate that a certain 
named person, William A. Pirce, for instance, had been 
elected a member of that body. An election don’t make 
amember. The returns don’t make a member, and though 
the qualifications are certified to by the Governor, still the 
person holding such certificate is not a member until the 
House of Representatives gives title to membership. 

A title to membership in the House of Representatives 
of the United States Congress is only obtained by virtue 
of the clause in the 5th Section of the lst Article of the 
Constitution, which says: 


“ Each House shall be the judge of the elections, returns, 
and qualifications of its own members.” 


The certificate of the Governor of Rhode Island, on 
which the Court based the title of William A. Pirce to 
membership in the House of Representatives of the 49th 
Congress from the second district of Rhode Island, only 
justified the clerk of the House of Representatives in 
placing the name of William A. Pirce on the roll of Rep- 
resentatives-elect to the 49th Congress for the second dis- 
trict of Rhode Island, under the provisions of Section 31 
of the Revised Statutes, whicli says: 
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“ Before the first meeting of each Congress the clerk of 
the next preceding House of Representatives shall make 
aroll of the Representatives-elect and place thereon the 
names of those persons, and of such persons only, whose 
credentials show that they were regularly elected in ac- 
cordance with the laws of their States, respectively, or the 
laws of the United States. 


That section does not give the Governor of any State 
the authority to judge of the constitutional right of any 
one to be a member of the House of Representatives, 
though they were regularly elected in accordance with the 
laws of their States, respectively, or the jaws of the United 
States. The House, under the Constitution, is to be the 
judge of the elections, returns, and qualifications of its 
own members. The Governor’s certificate is only good as 
to a representative-elect, who, by virtue of such a certifi- 
cate, is entitled to have his name placed on the clerk’s roll 
of representatives-elect until such time as the House may 
judge of the election, returns, and qualifications of the 
person holding such certificate. 


The House of Representatives, acting under the author- 
ity given it by the clause of the Constitution of the United 
States before mentioned, declared that William A. Pirce 
was not elected a member of the House of Representatives 
of the Forty-ninth Congress for the Second Congressional 
District of Rhode Island. Its declaration is as follows: 


“ Resolved, That William A. Pirce was not elected a 
member of the House of Representatives of the Forty- 
ninth Congress from the Second Congressional District of 
Rhode Island, and that the seat be declared vacant:” 


The House of Representatives of the Forty-ninth Con- 
gress knew its rights under the Constitution and asserted 
them, the certificate of the Governor of Rhode Island to 
the contrary notwithstanding. William A. Pirce was never 
a member of the Forty-ninth Congress. 


nine 


Section 51 of the Revised Statutes of the United States 
is as follows: 

‘Whenever a vacancy occurs in either House of Con- 
gress, by death or otherwise, of any member or delegate 
elected or ap pointed the ‘reto after the comm ncement of the 
CU OhLress LO whic h he has been elected Or iL}) pointed, the pe l- 
SOl} elected or appointed LO fil] it shall bi compensated and 
paid from the time the compensation of his predecessor 


ceased.’ 


If the section above quoted means anything, it means 
that a “ predecessor ” toa member must have been a memble r. 
and to be a member within the meaning of the law he 
must have “ been elected.” The word “ elected ” 1s used three 
times, and it would be difficult to express the intention of 
the law-makers more clearly than it is given in this sec- 
tion. 

The resolution adopted by the House of Representatives 
on the 25th day of January, 1887, in reference to the con- 
tested election case of Page Us. Pirce, was as follows: 

“ Resolved, That William A. Pirce was not elected a 
me mber of the House of Representatives from the Second 
Congressional District of Rhode Island, and that the seat 
be declared vacant.” 


Thus, the House of Representatives being the sole judge, 
by its solemn resolution declared that no person had been 
elected to represent the Second District of Rhode Island 

the Forty-ninth Congress, and that the seat was vacant. 
Now, if there had been ho election and the seat was va- 
Cant, the vacancy must have existed from the very Com- 
mencement of the Congress, and as it appears from the 
certificate of the Governor of Rhode Island, under which 
Charles H. Page was duly sworn in as a member of the 
Forty-ninth Congress from the Second District of Rhode 
Island, that he was “ regularly elected a Representative 
from said State in the Forty-ninth Congress of the United 


States, in accordance with the laws of said State, to fill the 


Vacancy caused by the action of f the National House ot 
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tepresentatives in declaring the seat of William A. Pirce 
racant,” it must follow that Charles H. Page was elected 
to the Forty-ninth Congress and not to any fractional part 
thereof. 

The vacancy which Charles H. Page was elected to fill 
in the Forty-ninth Congress did not occur from any cause 
referred to in Section 51 of the Revised Statutes, because 
no one had been elected or appointed to represent the Sec- 
ond Congressional District of Rhode Island in that Con- 
gress prior to the election of Charles H. Page. 

The case of Shelley is an analagous case in one point 
only: both Page and Shelley were elected members of 
Congress near the close of the Congress to which they 
were elected. That is the whole of the analogy of the cases. 

Shelley’s name was placed on the Clerk’s roll of Repre- 
sentatives-elect. His right to membership was contested 
by Smith. When the House judged of the election the 
judgment was in favor of Smith, who hud died a few 
months before the judgment was given. The seat was 
declared vacant, Shelley was again a candidate, and was 
admitted as a member. He was paid as a member from 
the day the seat was declared vacant, having previously 
drawn pay up to that day by reason of his name being on 
the Clerk’s roll of Representatives-elect. He brought suit 
in the Court of Claims for pay up to the time of Smith’s 
death, after having already been paid for the same period 
as one having his name on the roll of Representatives-elect. 
Shelley was a contestee and Page was a contestant. Shelley 
had drawn full pay for the Congress, and wanted to be paid 
twice for the same period. Page has never been paid what 
he is entitled to as a member of the Forty-ninth Congress. 
Surely there is not analogy enough in the cases of Shelley 
and Page to justify the citation of Shelley’s case as a legal 
precedent for Page’s case. 

' By the 20th section of the Revised Statutes Rhode 
Island was and is entitled to two Members of the House 
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of Representatives in the Congress of the United States. 
At the regular election for members of Congress in the 
State of Rhode Island on the 4th day of November, 1884, 
a member was regularly elected for the First District, and 
there was a failure to elect a member from the Second 
District of that State, and a vacancy in the representation 
from the District and State was declared by the House of 
Representatives. 
The 26th section of the Revised Statutes provides: 


“That the time for holding elections in any State, Dis- 
trict, or Territory for a Representative or Delegate to fill a 
vacancy, Whether such vacancy is caused by failure to 
elect at the time prescribed by law, or by the death, resig- 
nation, or incapacity of a person elected, may be pre- 
scribed by the laws of the several States and ‘Territories, 
respectively.” 


[In accordance with that section the Governor of Rhode 
Island ordered an election to fill the vacancy occasioned 
by the failure to elect at the regular election in November, 
1884, a member to represent the Second Congressional 
District of the State. At that election Charles H. Page 
was elected and admitted to the seat in the House of Rep- 
resentatives to which the member would have been enti- 
tled if there had not been a failure to elect at the regular 
election in November, 1884. When admitted to the seat 
by the House of Representatives he became entitled to all 
the rights, benefits, privileges, and compensation that he 
would have been entitled to if he had been elected at the 
regular election in November, 1884. 

Rhode Island was entitled to two Members of the House 
of Representatives in the Forty-ninth Congress, and it 
mattered not on what day of the Congress they were 
elected, provided there had been a failure to elect at the 
regular election. It might have been on the last day as 
well as on the first. The compensation would have been 


the same. 
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William A. Piree was compensated only as a member 
whose name was on the Clerk’s roll of Representatives- 
elect. Section 38 of the Revised Statutes provides that— 

“Representatives and Delegates elect to Congress, whose 
credentials in due form of law have been duly filed with 
the Clerk of the House of Representatives in accordance 
with the provisions of section’3, may receive their com- 
pensation monthly from the beginning of their term until 
the beginning of the first session of each Congress upon a 
certificate in the form now in use, to be signed vy the Clerk 
of the House, which shall have the like force and effect as 
is given to the certificate of the Speaker.” 


The Revised Statutes provide that members of Con- 
gress shall be paid a salary of five thousand dollars per 
annum. ‘There are no restrictions as to the time when the 
member shall be elected, provided he is elected in accord- 
ance with law, to entitle him to the per annum salary. He 
may be elected before the Congress begins, ar at any time 
during the Congress, if he is the only member elected for 
a given district to that Congress. 

The uniform practice has been, that members who were 
elected after the beginning of Congress were paid from the 
beginning of the Congress to which they were elected. 
Even in the 50th Congress the Hon. Charles J. Faulkner, 
of West Virginia, who was not elected to the Senate until 
after the beginning of the Congress, and was not admitted 
until the middle of the following December, was paid 
from the 4th of March, 1887, the day of the beginning of 
the Congress, his seat having been contested. 

I respectfully submit, in conclusion, that the judgment 
of the Court of Claims should be reversed, and the cause 
remanded, with directions to enter judgment in favor of 
the claimant for the sum of nine thousand four hundred 
and sixty-eight dollars and eighteen cents ($9,468.18.) 

Respectfully submitted. 
ALLAN RUTHERFORD, 
Attorney and Counsel for Appellant. 


Synopsis of Brief. 


Nowhere in the Constitution, or the laws, is there a ref- 
erence to a sitting memeber. No authority Is riven by the 
Constitution, or the laws, to fix the compensation of mem- 
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What constitutes a m« mber Is cle fined by the Constitu- 
tion to be one whose election, returns, and qualifications 
have been judged of by the House of Representatives, and 
who has been admitted to membership’ after such judg: 
ment. 


Section 51 of the Revised Statutes only apportions the 
annual salary appropriated for a member of the Housé of 
Representatives among two, or more, mem bers in the event 
of a Vacancy by reason of death, or otherwise, of a mem- 
ber elected thereto after the commencement of the Con- 
gress to which he has been elected, and to authorize the 
last-elected member to draw the accrued salary between 
the time of his election and the time when the vacancy 
was created by death or otherwise. And it is in sucha 
case, and such a case only, that the word “ predecessor ” can 


be used in fixing the compensation of a member. 


In the cuse of a vacancy by reason of a failure to elect. 
al the regular election preceding the meeting of a Con- 
gress, there 1s no provision in the Constitution, or the 


laws, to withhold any part of the annual salary of the 
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member who is elected at a subsequent election and admit- 
ted asa member of the House of Representatives. The word 
“ predecessor ” can have no bearing whatever on such a 
vacancy. Nota word or a line in section 51 refers to such 
a vacancy. If it had been intended to refer to such a 
Vacancy it would have been Casy LO add the words “or 


failure LO elect.” There is Ho dM Oleulty about section 5] 


of the Revised Statutes. 


Section six, Article one, of the Constitution, says: 
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“The Senators and Representatives shall receive a com- 
pensation for their services to be ascertained by law.” 

Section 35 of the Revised Statutes, as amerided by the 
act of January 20, 1874, says that— 

“Each Senator, Representative, and Delegate is entitled 
to a salary (except is to the Speaker) of five thousand dol- 
lars a year.” 

Section 51 qualifies that section in the manner above 
referred to. That is all the law there is on the subject. 

Respectfully submitted. 
ALLAN RUTHERFORD. 
Attorney and Counse ! for A ppe llant. 
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APPEAL FROM THE COURT OF CLAIMS. 


BRIEF ON BEHALF OF THE UNITED STATES. 


The material facts in this case are embraced in the find- 
ings. (Rec., 2, 3,4.) The main question presented is, 
whether such facts make out a claim upon which Mr. Page 
“an recover when considered in connection with a proper 
interpretation of section 51 of the Revised Statutes, And 
it may be further stated that the rights of the parties 
hereto depend largely, if not altogether, upon the mean- 
ing given by the court to the word “ predecessor” as used 
in said section. 

Pirce’s credentials entitled him to recognition, and made 
it the duty of the Clerk of the House of Representatives 
to place his name on the roll of Representatives-elect, 
and, upon taking and subscribing the proper oath, he was 
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entitled to receive his salary at the end of each month. 
(Rev. Stats., §§ 26, 31, 38, 39, 46, 47, 48; Act of March 
3, 1875, 18 Stat. L., 389.) 

Mr. Pirce, having been by reason of his credentials 
placed upon the pay-roll, sworn into office, and recognized 
by the House of Representatives under the Revised Stat- 
utes, became the sitting member of the Forty-ninth Con- 
gress from the Second Congressional district of Rhode 
Island, and could only be ousted and deprived of his 
vested rights, which had been acknowledged up to this 
point, by the exercise of the power granted to the House 
of Representatives by the provisions of the Constitution, 
which authorizes it “to be the judge of the elections, 
returns, and qualifications of its own members.” 

The right of Mr. Pirce to hold the office was contested 
by the claimant. Upon an investigation into the merits 
of the case, the Committee on Elections found that Pirce 
had not been elected, and had no title to the seat he occu- 
pied. Thereupon the committee reported to the House 
the resolution which was agreed to January 25, 1887, and 
which reads as follows : 

Resolved, That a William A, Pirce was not elected 
a member of the House of Representatives of the 
Forty-ninth Congress from the Second Congressional 
district of Rhode Island, and that the seat be declared 
vacant. 


The seat in the House of Representatives for the Second 
Congressional district of Rhode Island in the Forty-ninth 
Congress became vacant on the 26th day of January, 1887, 
and remained so until the vacancy was filled by a new elec- 
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tion, and there was no sitting member from that date until 
Mr. Page was sworn in on February 25, 1887. 

The effect of the resolution is easily comprehended. Mr. 
Pirce had, by reason of his credentials in due form,a color 
of right as a Representative in the Forty-ninth Congress 
to a seat, and the compensation prescribed by law, until 
such period of the term of office as the House of Repre- 
sentatives should declare him not entitled to the seat. 
(Shelley’s Case, 3 Law., 321.) Such declaration was made 
by the above resolution, which became effective on the day 
of its passage, unseated Mr. Pirce and stopped his com- 
pensation. Thus a vacancy occurred, and there was no 
sitting member, either de jure or de facto, until Mr. Page, 
the claimant, was subsequently elected and seated. 

The claimant was elected to fill the vacancy February 
21, 1887, and sworn in February 25, 1887. He was 
recognized as the sitting member on the latter date and 
received compensation from January 26, 1887, the date 
the vacancy was caused by the passage of the resolution. 

The resolution unseating Pirce does not seat Page, but 
declares the former was not elected. For this reason it is 
argued Pirce, although he was the sitting member, asshown 
by the facts, was not the “predecessor” of the claimant, 
but that the former member of Congress from the Second 
Congressional district of Rhode Island, whose term of 
office expired with the Forty-eighth Congress, was such 
“predecessor.” This brings us to the consideration of the 
section of the Revised Statutes regulating this question. 
It reads as follows: 

Sec. 51. Whenever a vacancy occurs in either 
House of Congress, by death or otherwise, of any 
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member or delegate elected or appointed thereto after 
the commencement of the Congress to which he has 
been elected or appointed, the person elected or ap- 
pointed to fill it shall be compensated and paid from 
the time that the compensation of his predecessor 
ceased. 


Who was Page’s “ predecessor” under the proper in- 
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terpretation of the above section? The determination of 
this question settles the claimant’s right to recover in this 
action. If Pirce was his predecessor he has been paid in 
full. The defendants contend that Pirce was such prede- 
cessor. The purview of the section is simply to regulate 
the compensation of menibers of Congress in regard to 
racancies. 


Pirce having received the credentials from the proper 


officer of his State, was prima facie entitled to the office 


until the House of Representatives determined otherwise. 
Congress has wisely provided who shall fill the office and 
receive the compensation pending the investigation of a 
contest upon the merits, and in this instance it was Pirce, 
because he held the credentials in due form. 

If persons holding credentials in due form could not be 
inducted into office, the objects of representation would 
in many instances, and could in all, be absolutely defeated 
and the people’s interests would suffer. (McCrary’s Law 
of Elections, § 204.) 

Where the statute gives the governor of a State 
the power, and makes it his duty to commission the 
person elected to an office, the issuing of a commis- 
sion by him confers a vested right upon the person 
commissioned, which nothing but a judicial decision 
can take away. (Jb., § 209.) 


But a commission given by the governor, or other 
competent authority, does not oust the jurisdiction of 
the proper tribunal in a contested-election case. Tt 
is simply evidence of the right to hold the office ; gives 
color to the acts of the incumbent and constitutes him an 
officer de facto. ‘The election being set aside, or the 
person holding the commission being he/d not elected 
by a tribunal of competent jurisdiction, the commis- 
sion falls to the ground. The person duly commis- 
stoned must exercise the function of the office until, upon 
an investigation upon the merits, it is judicially deter- 
mined otherwise. (1b., § 210.) 


It will be observed from the law quoted above (1) 
that the credentials conferred a vested right upon Pirce ; 
(2) that it was evidence of his right to hold the office ; 


(3) that it gave color to his acts while a sitting member 
of Congress ; (4) that it constituted him an officer de facto ; 
and (5) that it was his duty as the holder of such creden- 
tials to exercise the functions of the office until upon an 
investigation upon the merits it was judicially determined 
otherwise. 

The facts show that he discharged all the duties re- 
quired of him by law, until he was, upon an investigation 
upon the merits, declared not elected. (Rece., 2, 3, 4.) 
What more could have been done to make him the prede- 
cessor of the claimant? Webster defines the word prede- 
cessor to mean “one who precedes ; a person who has pre- 
ceded another in any State, position, office, or the like; 
one whom another follows or comes after.” 

The following quotations are made from Judge Law- 
rence’s opinion in Shelley’s Case (supra), which are appli- 
cable here: 

A vaeaney occurs also when the House of Repre- 


sentatives decides a contest and declares a sitting 
member not entitled to a seat, unless some other 
(living) person is at the same time declared entitled 
to it (p. 325). 

The resolution declared that Shelley was not elected 
* * * and is not entitled to retain the seat which 
he now (at that date) oecupies. This made the va- 
caney. 


, As a general rule, de facto officers are not entitled 
to payment from the U nited States of the compensa- 
tion presc ribed by statute. * * * # =jButitiscom- 


petent for Congress to prov ide by itatute for payment 
to a Representative having the proper credentials 
until his right to a seat is ultimately determined, 
although he is subsequently declared not duly e lected, 
and this is precisely what Congress has done. 

And this “ predecessor ” must be * *_ either 
(1) de jure or (2) de facto. 

A predecessor is one who obtained a seat, not one 
who merely had a right to obtain it. 

In the case at bar Pirce had a right to the seat in Con- 
gress by reason of his credentials in due form, and actually 
obtained and occupied such seat. He also received the 
compensation up to the time he was unseated. (Ree. 4.) 
He was, therefore, in any view that mav be taken of the 
case, the immediate and only predecessor of the claimant. 
Pirce was unquestionably the predecessor of the claimant 
in the matter of the salary of the place. 

The defendants could with safety and propriety rest all 
the questions involved in this case upon the ruling of the 
Court of Claims made in Shelley’s Case, in June, 1884. 
(19 U. ( ‘Is. R., 653. 

The court ‘ecdded in that case that— 


The Revised Statutes, § 51, provides that a per- 


son elected to fill a vacaney in Congress shall be 
paid from th frine that the compensation of his prede- 
CreR809r ceased. The term * predecessor” hi re must 
be restricted to him who was predecessor, not in the 
abstract rieht Dv virtue of a lecal election, Hut prede- 
essor in the matter of the salary of the place 

If. then, we can find from the statute who is the 
person entitled to be paid pending the contest for the 
seat, We shall know who is the prede cessor within the 
firme intent of the statute. 

The answer to this question has been already 
civen, The statute prov ides for the payment of the 
silting member. [b.. 657.) 

[t is not necessary to discuss this point further. Inas- 
much as Piree was the sitting member, as shown by the 
facts. he Was Page’s predecessor ID the matter ol the sal- 
ary, as well as for all other purposes, 

Page’s credentials also show that he was elected “to 
fill the vacaney caused by the action of the National House 
of Representatives in declaring the seat of William A, 
Pirce vacant.” Ree. 4.) | 

The argument of counsel for claimant is fallacious 
when considered in connection with the plain meaning of 
the language used in section 51 of the Revised Statutes. 
We quote from claimant’s brief presented to the court 


below. as follows: 


Thus, the House of Representatives, being the sole 
judge, by its solemn resolution declared that no per- 
son had been elected to represent the Second District 
of Rhode Island in the 49th Congress, and that the 
seat was vacant. Now, if there had been no election, 

! 
and the seat was vacant, the vacancy must have ex- 
isted from the very commencement of the Congress, 


8 


and as it appears from the certificate of the Governor 
of Rhode Island, under which Charles H. Page was 
duly sworn in as a member of the 49th Congress 
from the Second District of Rhode Island, that he 
was “regularly elected a Representative from said 
State in the 49th Congress of the United States, in 
accordance with the laws of said State, to fill the va- 
cancy caused by the action of the National House of: 
Representatives in declaring the seat of William A. 
Pirce vacant,” it must follow that Charles H. Page 
was elected to the whole of the 49th Congress, and 
not to any fractional part thereof. 
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The “ predecessor” of Charles H. Page in Con- 
gress from the 2d District of Rhode Island was 
Nathan F. Dixon, who filled the seat in the 48th 
Congress at the time said Congress expired by opera- 
tion of law. 


We take the positicn that Dixon could not have been 
the predecessor of Page under the provisions of section 51 
of the Revised Statutes. No such predecessor could have 
existed unless he had been a sitting member of the Forty- 
ninth Congress, and entitled to receive compensation un- 
der the statutes. A careful reading of section 51 will sus- 
tain this position. Read it in this way: 


Whenever a vacancy occurs in either House of Con- 
gress, by death or otherwise, of any member or dele-- 
gate elected or appointed thereto, AFTER THE COM- 
MENCEMENT OF THE CONGRESS to which he has been 
elected or appinted, the person elected or appointed 
to fill it shall be compensated and paid from the time 
that the compensation of his predecessor ceased. 


Dixon could not have been the predecessor of Page 


under such statute, because he was elected to the Forty- 


4 


elghth, and not to the Forty-ninth, (longress, He could 
not, therefore, have created a vacancy in the Forty- ninth 
(Congress after is commence ment, for the reason that he 
was not a member of that body. A vacancy could only 
have been made to exist in the Forty-ninth Congress * by 
death or other vise” of some member thereof, after th 
commencement of such f ongr' SS, The predecessor of Mr. 
Page must be found as a sitting member of the Forty- 
ninth Congress, or he has none. ‘The facts show Pirce 
to have been such sitting member, either de jure or de 
facto, under the statutes; that he received the compenlsa- 
tion belonging to the office; that upon an investigation 
he was declared not elected, and the seat declared vacant ; 
that subsequently the claimant was, according to the terms 
of his credentials, elected to the vacant seat of William 
A. Pirce in the Forty-ninth Congress. 

it Is insisted by counsel for appellant that sections 9 
and 51, Revised Statutes, should be construed together. 
by tracing these sections back to their enactment, it will 
be seen that they were enacted at different times, and tor 
distinct purposes, 

The claimant has been paid in full from the time the 
compensation of his predecessor (Mr. Piree) ceased, and 


the judgment sliould be affirmed. 


A. H. GARLAND, 
d | florne y- General. 
HEBER J. May, 
Assistant Attorney. 
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1. P. MORE ET ALS. VS. RUDOLPH STEINBACH ET AL. 1 


(‘ireuit Court of the United States. Jin Cireuit, District of California. 


RUDOLPH STEINBACH and Horace W. CARPENTIER 


\LEXANDER P. More. Jonn A. HARALsSon, R. C. CarttTox. WILLIAM 
Lineberger. Mahlon Thorne. and Mary Thorne. his wife: John 
ioe. Richard Roe. Hans Sehmit. Iwan Sechmittouski. Ogan Ta 


on, 


cy 7 _- ror ()] | eP Cire ti Coury ot thy lL nited States for the dis- 


Rudolph Steinbach, a resident of San Franciseo, an alien, a sub- 
pire of Germany, and Horace W. Carpentier, a citizen 
of the State of New York, and there resident, bring this their 
2 ll against Alexander P. More, John A. Haralson, R. C. Carl- 
l Willa Lineberger. Nlah lon lhorne and Mary Thorne, 

his W - John Doe, Richard Roe, John Smith, Hans Schmit, Ivan 
mCi Usk, mrad) Ta Schmoitti, all citizens of the State of ¢ ‘alifor- 
hla. i residents oO the State of ¢ alifornia. and residents in Ventura 
county, in said State, and thereupon your orators complain and say : 
; bal thie Seid piaintifis are the ow ners iT) fee-simple absolute of all 
that certain tract of land in the said county of V entura, known as tract 
No. one (1) of the lands of the ex-Mission of San Buenaventura, 
patented by the United States to Manuel A, Rodriguez de Poli, on the 
24th dav of August, A. D. 1874, and ts bounded and described as fol- 


lows: Commencing at post () No. ] iound of rocks in the east 
boundary line of the Raneho Santa Ana, being corner No. 1 of the 
off 2 of the Rancho Ojai. about 45 chains north of the town- 

ship line, between townships 3 and 4, N. range, 23 W. San 
5 Bernardino meridian; thence running easterly along the Cu- 

chillo de Azufre to a live oak tree on Mupu creek, marked O 
i4, being the easterly corner ol the Oial Rancho: thence southerly 


ul creek & LO. I. 294 veh. 38 links to 


' 
down the general course of Muy 
» 11.8. B. ex-M., being a corner of the 


A sycanminore tre marked S 
Santa Paula y Saticov Rancho, as patented; thence southerly and 
iil LrFauia V¥ Batico\ mnchno, as patented: thence soutnerly ale 


) 
outh west rly along the boundary OF Salad Rancho Santa Paula y Sati- 
coy to its Intersection with the bound ry Ol the Rancho San Miguel: 
lence westerly to the northerly corn said Rancho San Miguil; 
thence southerly along the west boundary thereof to the sea shore; 
thence westerly along the sea shore to the north of the San Buenaven- 
tura river, thence northerly upthe middle ofsaid river to thesoutherly 
boundary of the Rancho Cabada Larga } Verde - thence follow- 

Lig the southern boundary of said rancho southeasterly, north- 
easterly, and northerly to corner No. 11 of said Rancho Cafiada 

Larga y Verde; thence leaving the line of said rancho and running 
N. 85° E. 30928, chains to post in mound; thence N. 40° 15’ E. 
133,58. chains to a live oak tree marked 8S. B. M. 23; thence north 
39,48, chains to post in mound; thence west on a line which is due 
east irom the southeast corner of the Rancho Santa Ana 21 100 
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chains to intersection with the southeastern boundary of the Rancho 
Cafiada Largay Verde; thence following the southeastern, eastern, 
and northern boundaries of said rancho to the northwest corner 
thereof, at the intersection of its northern boundary with the eastern 
boundary + the sin ete Nall Ana, marked by a post in a rock 


mound C. L. No. 2; thence westerly along the eastern boundary of 
the “ae ho Santa Ana to the place of commencement; except- 
5 ing therefrom the town of San Buenaventura, with the boun- 


daries established by law; excepting also the piece of land sold 

to and now or lately occupied by G. G. Sewell, bounded and deseribe d 

as follows, to wit: Commencing at the northwest corner of lot No. 22 

of subdivision of the Rancho Santa Paula y Saticoy, running thence 

N. 36° W. 80 chains to a post in stone mound; thence N. 54° E. 

the northwest line of the final survey of said Rancho Santa Paula y 

Saticoy ; thence along said line of final survey 8S. 14° 36’ W. to the 

northeast corner of said lot No. 22 and post S. P. 10, being a common 

corner of the RanchoSanta P wth a y Saticoy,and of said tract No. one 
of the lands of the ex-Mission of San Buenaventura; thence along 
the north boundary of said lot, being also on the southeastern boun- 
dary of said tract No. 1 8. 64° W. 38,55 chains to the point of com- 

mencement. 
Plaintifis further show that the last six names are fictitious 

6 and plaintiffs intend thereby certain parties making claims 

to said prope rty or some port lons thereof, whose true names 
are unknown to the plaintiffs, and they pray that the true names of 
said defendants may, when discovered, be herein inserted in place 
and stead of such fictitious names. 

That the said defendants claim an estate adverse to the said 
plaintiffs, and they bring this action for the purpose of determining 
such adverse claim. 

That the said claims of the said defendants of a right or interest 
in the said premises adverse to the said plaintiffs are wholly un- 
founded and invalid in law or equity, und they aver that the said 
defendants have not, nor has either of them, any estate, right, title, 
or interest at law or in equity in or to the said above-described real 
estate or any part thereof. 

That the said adverse claims of the said defendants depreci- 

7 ate the value of the plaintiffs’ title and property, and prevent 

plaintiffs from using or selling the said property, and other- 

wise harrass and annoy them in the possession and ownership os 
their said lands. 

- Wherefore the said plaintiffs pray that the said defendants be re- 
quired to particularly set forth the grounds and nature of their said 
claims and pretensions, and that this honorable court determine the 
said adverse claims of the said defendants and each of them. That 
it be finally adjudged and decreed that the said plaintiffs are the 
owners in fee of the said real estate, and entitled to possession there- 
of. 

That the adverse claims of the said defend: ants, and each of them, 
of an estate or interest therein are unfounded in law or equity, fic- 
titious, and wholly invalid, and that the plaintiffs have a writ of as- 
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sistance for the possession of the i] | premises against the said 
5 defendants and each of them. if anv of them should be found 


to be Lt} possession of any por mn ol said premises, and all 
persons entering or holding under them, and for such other or fur- 
ther relief as may be just, with costs of Sut 
5b. S. BROOKS, 


aimants. and of (nunsgel. 


f 


Nolicitor for § 


WM. LEVISTON, Of Counsel 


STATE OF CALIFORNIA, 


Cily and County 0} San Francisco. & 


se 


Rudolph Steinbach, being duly sworn, deposes and says: That 
he is one of the plaintiffs in the above-entitled action ; that he has 
read the foregoing complaint and knows the contents thereof, and 
that the same is true of his own knowledge, except as to the matters 
therein stated upon information or belief, and as to those matters 
he believes it LO be true 


RUDOLPH STEINBACH. 


v Subseribed and swern to before me, this 7th day of Octo- 
ber, A. 1). ISS]. 
| SEAL. | SAML S. MURFEY, 
| Notary Public. 


Endorsed: Filed October 7th, 1581. L.S. B. Sawyer, clerk, by J: 
I’. O’Beirne, deputy clerk. 


14) Subpoena 
LINITED STATES OF AMERICA: 


Cireuit Court of the United States, North Cireuit, District or Cali- 
fornia. In Equit: 


The President of the United States of America, Greeting, to Alex- 
ander P. More, John A. Haralson, R. C. Carlton, William Line- 
berger, Mahlon Thorne and Mary Thorne, his wife; John Doe, 
Richard Roe, Hans Schmidt, I[vanSchmittouski, Ogan Ta Schmitt, 
and Jolin Smith: 


You are hereby commanded that vou and appear in said cir- 
cuit court of the United States aforesaid, at the court-room in San 
Francisco, on the first Monday of December, A. D. LSS1, to answer 
ill of complaint exhibited againsi you In said court by Rudolph 

Steinbach, a resident of San Francisco, an alien, a subject of 

1 the Empire of Germany, and Horace W. Carpentier, a citizen 
of the State of New York, and there resident, and to do and 
receive What the said court shall have considered in that behalf, and 
this you are not to omit, under the penalty of five thousand dollars. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this Sth day of October, in the 
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year of our Lord one thousand eight hundred and eighty-one, aud 
of our Independence the 106th. 


L. S. B. SAWYER, Clerk, 
By J. F. O'BEIRNE, Deputy Clerk. 


~ 


. , . 


Memorandum pursuant to Rule 12, Supreme Court U 


You are hereby required to enter your adppearance in the above 
“suit on or before the first Monday of December next, at the 
12 clerk’s office of said court, pursuant to said bill: 
the sald olll will be taken pre confesso. 
L. S. B. SAWYER, Clerk, 
by J. F. O'BEIRNE, Deputy Clerk. 


otherwise. 


’ ] 
Kndorsed 


Orrice U.S. MARSHAL. 
I hereby certify that I received the within writ on the Sth day of 
October, 1881, and on the same day, at the city and county of San 
Francisco, in tis district, | personally served the same on John A 
Haralson, and on the 12th day of October, 1881, at the county of 
Ventura, in this district, | personally served the same on R. C. Carl- 
ton ; and on the 13th day of October, at the Same county, personally 
served the same on William Lineberger, Mahlon Thorne, Mary 
Thorne, his wife, and John Doe, whose true name is Manuel Lopez; 
and on the 14th day of October, 1881, at the same county, | 
13 personally served the same on Richard Roe, whose true name 
is Jose Vincente Gilber, all def ndants herein named, by de- 
livering to and leaving with each of said above-named defendants 
personally an attested copy of this writ. | 


A. W. POOLE, U.S. Marshal, 
By C. H. PETERSON, Deputy. 


[ further certify that on the 14th day of November, 1881, at the 


city and county of San Francisco, in this district, | personally served 
the within writ on Alexander P. More, one o 

herein, by delivering to and leaving with said defeadant personally 
an attested copy of this writ. 


i thre adi fendants named 


A. W. POOLE, U. S. Marshal. 
By CHAS. 8S. FAVOR, Deputy. 
Filed November 16, 1881. 
L.S. B. SAWYER, Clerk. 
By J. F. OBEIRNE, Dep. CPk. 
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' > as ' a) : rr, *™ 
ly the Circuit Court of the | nited States, /th Cireult, District of ( ali- 
fornia In kautt 


RupoLPH STEINBACH and Horace W. CARPENTIER, PI’ffs, 


ALEXANDER P. More, Joun A. Haratson, R. C. CARLTON, WILLIAM 


Lineberger, Mahlon ‘Thorne, and Mat ‘horne, his wite: John 
Doe, Richard Roe, Hans Schmidt, Irvan Schmittouski1, Ogan Ta 
Sehmitti. and John Smith, Def’ts 


The demurrer of Alexander P. More, John A. Haralson, R. C. 


v. 


Carlton. William Lineberger, and Mahlon Thorne, defendants, to the 
bill of complaint of Rudolph St inbach and Horace W. Carpentier, 
itis 


ld he cle fendants, Al Kanade 4 P \lo John \ . Haralson, R. 
wail : berger,and Mahlon Thorne, respect- 
Tit cing all or any of 


} 
t [i 
} Vied 


ne matters and things } the said piaintilts il] of complaint COol- 
. e true in sueh manner an | form s tue Same are therein 
and there set forth and alleged. do demur to said “ bill,” and for 
enuse of demurrer shov 
isi That said complainants have not by their said bill made 
: zo as entitles them in a urt uity to any relief from 
| (| | yr either of uuching the matters 
1 Ss i wv Or ai ~ ii 
2]. Beeause said bill does not « iny matter of equity 
‘wit 2eourt in wround il} ie Vi thi said plaintiffs 
nv relief against these defen : 
lt) ath And Hbecniuse thy sac Dp i] is are not entitled upon 
said bill to thé relief prayed for, because they have a plain 
Bite ‘ e remedy | | ' 
it] And b ius if appears trom sala” wD he that this court has 
no i sxliction to hear and determn the matters therein set forth 
or | inv fi il deere thereol 
Ty RRs r divers other good causes of demurrer appearing in 
said f complaint these defendants demur to the said bill, and 
0 all natters and things therein contained, and humbly pray 
1) ment o] t} . honorabtl eourt whet ier fie shi lI be compelled to 
make any further or other answer to the said bill; and they pray to 
' t | | 


e hence dismissed. with their reasonable costs in this behalf sus- 


We certifv that in our opinion the foregoing demurrer of the de- 

fondants. Alexander P. More. John A.Haralson, R. C. Carlton 
17 William Lineberger, and Mahlon Thorne, to the bill of com- 
plaint of Rudolph Steinbach and Horace W. Carpentier, 
complainants, is well founded in law and proper to be filed in the 


above cause. 
GEORGE FLOURNOY, 
Solicitor for said Defendants. and of Counsel. 
JOHN B. MHOON, 
Solicitor for said Defendants, and of Counsel. 
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UNITED STATES OF AMERICA, -] 
tn Crreuit, District Oo; California, j 
Alexander P. More, being duly sworn, does depose and say: That 
he is one of the defendants in the above-named case; that he’ has 
read the foregoing demurrer to the bill of complaint in this suit, 
and that the same is not interposed for the purpose of delaying said 
suit or any proceedings therein. 


18 A. P. MORE. 


Subscribed and sworn to before me, this 3lst day of December, A. 
D. 1881. 
JOS. F. O’BEIRNE, 
Comm’r of U.S. Circuit Court, Dist. of Cal. 


Endorsed: Copy of the within demurrer received this 31st day of 
December, A. D. 1881. 8.58. Brooks, sol’r for pl'ff. Filed Dee. 31st, 
1881. L.S. B. Sawyer, clerk, by J. F. O’Beirne, deputy clerk. 


19 At a stated term, to wit, the February term, A. D. 1882, of 
the circuit court of the United States of America, of the ninth 
judicial circuit,in and for the district of California, held at the court 
room, in the city and county of San Francisco, on Monday, the 6th 
day of February, in the year of our Lord one thousand eight hun- 
dred and eighty-two. 
Present: The Honorable Lorenzo Sawyer, circuit judge. 


Order Overruling Demurrer. 


R. STEINBACH ef al. vs. A. P. More et al. 


This cause coming on to be heard on the demurrer herein, George 
Flournoy, Esq., appearing on behalf of the defendants herein and 
said demurrer, and B: 8. Brooks, Esq.,on behalf of the plain- 
20 tiff sand in supportof the complaint, was argued and submit- 
ted to the court for consideration and decision ; and the same 
having been duly considered, it is ordered that said demurrer be, 
and the same is hereby, overruled, with leave to the defendants to 
answer on or before the next rule day on payment of twenty dol- 
lars. 
Order. 


[ hereby certify that the foregoing is a full, true,and correct copy 
of an original order made and entered in the above-entitled cause. 
Attest my hand and the seal of said circuit court, this 12th day of 
October, A. D. 1883. 
| SEAL. | L. 5S. B. SAWYER, Clerk. 


21 Answer of Alerande g P. More. 


In the Cireuit Court of the United States, 9th Circuit, District of 
California. 


RuDOLPH STEINBACH ef al. vs. ALEXANDER P. More ef al. 


The answer of Alexander P. More, defendant, to the bill of com- 


d 
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_ 


plaint of Rudolph Steinbach and Horace W. Carpentier, complain- 
ants. 

This defendant. reserving to himself all night of exception to the 
said bill of complaint, for answer thereto saith: That he has no in- 
formation as to vhether or not the plaintifi Rudolph Steinbach, Is 
a resident of San Francisco, or an alien, or a su bjeet of the Empire 
of Germany, or whether or not the plaintiff, Horace W Carpentier, 

is a citizen of the State of New York. or a resident thereof. 
22 And this defendant, further answering said bill of com- 

plaint, denies that the said plaintiffs are the owners, or that 
either of them is the owner, in fee-simple, absolute, or at all, of all 
those premises described in sald complaint, Or any part thereof, CqTi- 
braced within the following boundaries and description, to wit: 
Commencing In the second ravine towards Santa Buenaventura, 
under the main road, which leads to the river of Santa Clara, the 
bearing being E.}58., and passing between the small hills until it 
reaehe Ss said river, measuring LO4 cord: is thence along the valley 
of said river in the direction N. E. }+ ik. to Six Alamos trees, 
which are on the right bank of the river. and to the west of the point 
ot the hill LOps, measuring LDo cord is irom these Alamos trees 
due east to the said point of the hill tops, crossing the river, measur- 


ing 26 cordels; thence in the same bearing over the 
23 skirt of the hills about 150 varas to a small ravine or gully, 


on the left bank of which and at the foot of the slope of the 
hills is a small sanguite tree, 150 cordels; then along the skirt of 
the hills east northeast LO the Aroyo “Colo! (10, ' OO cordels : thence 
crossing the hills to the confluence of the Aroyo de Mupee with the 
sald Santa Clara river, estimated to be 55 cordeis: thence bearing 
northwest and following the course of the Aroyo de Mupee to its 
junction with the Aroyo de Susa, ZUU cordels thence up the bed of 
said Aroyo de Susa 50 cordels; then, ag rinning on the said 
second ravine towards Santa Buenaventura, on the road to Santa 
Clara river, the same being the first starting point; thence due north 


to the summit of the hills where is the source of the small ravine 
which comes to the plain, 66 cordels; thence following the 
24 Satie direction, passing over the pei Kk of thi high hill-, which 
serve as a boundary for the Messrs. Morager, to the summit 
of the hills called the “Azufre,” estimated about one and three- 
quarter leagues; that is, 175 cordels; thence following the ridge or 


| 


summit of these tall hill tops running a course about east northeast, 
Or very nearly sO, LO the Aroyo de Susa and its confluence with the 
Aroyo de Mupee aforesaid, said premises being in Ventura county, 
California; but as to the remaining portion of said premises de- 
scribed in sald complaint not embraced within the tract above 
bounded fil d described, this defendant Hams that so far as this 
defendant is informed plaintiffs may be as alleged the owners 
thereof, as this defendant does het now and never has claimed the 

same, OF any part thereof. And further answering said cor- 
20 plaint, this defendant admits that he claims an estate in fee- 

simple in that portion of said premises described in said 
complaint which is contained within the tract last above-described 
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adverse to said plaintiffs, and in this behalf avers that he is now. 
and his grantors and predecessors in interest have been ever since 
the year 1834, the owner and owners in fee-simple absolut of all the 
lands and premises hereinbefore particularly described, including 
that portion of said premise: described in said complaint oi I lie 
within and are embraced by the boundaries hereinabove set out; 
that he owns and claims said premises under and by virtue of a 
grant duly made by Governor Alvarado to Manuel Jimeno on 
the 28th of April, 1840; that said erant was duly approved by the 

Departmental Assembly on the 26th dav of May, 1840; that 


26 thereaft ter on the Ist dav of April, 1848, Micheltorena, then 

Governor and Political Chief of the Di partment of the Call- 
fornias, ratified and confirmed said grant to the extent and bounda- 
ries hereinbefore set out: that on the 17th. and 18th of November, 
1847. said grant was duly surveyed, and said Jimeno then and there 
placed in the actual! occupation O] Hidi Premises according LO the 
boundaries hereinabove set out by Pablo de la Guerra, the first 


alealde of the district in which said lands were situated; that all 
the neighboring proprietors Ol adjoining lands wer present at sald 
survey and delivery of judicial possession aforesaid, and then and 
there consented and agreed to the lines established by said sur- 
vey, and then and there saw said Jimeno go into the actual 
possession of said premises according to said lines without ob- 
jection; that said grant was finally confirmed to be a 
27 valid grant under the act of Congress approved March 34d, 
L851, entitled “An act to ascertain and settle the private land 
claims in California,” on the 4th dav of March, 1858. That this 
defendant has succeeded by proper mesne conveyances to all the 
rights, title, and interest of said Jimeno in and to said premises 
granted, confirmed, and surveyed as aforesaid, and now remains the 
owner thereof, except certain portions not embraced within the tract 
described in the complaint herein, which said portion this defend- 
ant has heretofore alienated. And, further answe ie said bill 
complaint, defendant denies that the right, title, or interest of this 
defendant in or to said portion of said pre mises ae ribed in said 
complaint, which are embraced within the tract herein bounded and 
described, is wholly or partly or at all unfounded or invalid 
28 in law or equity, or that this defendant has not anv estate or 
the whole estate in law and equity in and to that part or por- 
ticn of said premises described as being within the two tracts, to 
wit, the tract described in plaintiffs’ complaint and the tract do- 
scribed in this answer. 

And, further answering the said bill of complaint, this def neant 
denies that his said adverse claim, or any adverse claim of this de- 
fendant, depreciates the value of plaintiffs’ title on property or pre- 
vents pli uintiff from using or selling the property mentioned in the 
complaint or any part thereof, except that portion of the same herein 
referred to as lying and being within ‘the boundaries of the said 
tract herein described; or that this defendant harrasses or annoys 
plaintiffs, or either of them, in the possession or ownership of their 
property, or any part thereof. 


i 


ett 


-— 


oe 
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29 And this defendant denies all and all manner of unlawful 

confederacy and combination wherewith he is by said bill 
charged, without this, that there is any other matter, cause, or thing 
in the said complainants’ said bill of complaint contained material 
or necessary for this defendant to make answer unto and not herein 
and hereby well and sufficiently answered, traversed, avoided, and 
denied. is true to the knowledge or belief of this defendant; all 
which matters and things this defendant is ready and willing to 
aver, maintain, and prove as this honorable court shall direct, and 


humbly prays LO be hence dismiss a with his reasonable COSLS and 
charges in this behalf most wrongfully sustained. 
FLOURNOY & MHOON, 
Nolheitors tor ia} tendant p? More. and of Counsel. 
ou STATE OF CALIFORNIA, | 
f v¥, / Xv f ounty or San Francisco } 
A. P. More, being first duly sworn — defendant, says: that he is 


the defendant named in the foregoing answer; that he has read the 
Salil and knows the contents ther of, and that the sume Is true of 
his own knowledge, except as to matters therein stated on informa- 


tion or belief, and as to — matters he believes it to be true 


A. P. MORE. 


Subseribed and sworn to before me, this YSth of Feb’y, LSS? 
[seat] SAM’L S. MURFRY, 
Notary Public. 


STATE OF CALIFORNIA, 
City & County of san Francesco, } 


— 


John B. Mhoon, being first duly sworn, says: That he is 

31] over the age of 21 years; not a party tothe within suit; that 
he this 28th day of Feb’y, 1882, served a copy of the within 
answer on B.S. Brooks, the solicitor for complainants herein, by 
leaving al the ofhee of said Brooks, No 6 Montgomery avenue, in 
said city & county, said copy hereof; that said Brooks refused to 
admit service thereot: hence athant make “ this athdavit to prove the 


SHthie 


J. B. MHOON. 


Subscribed and sworn to before me, this 28th dav of I D.. 1882. 
JOS. F. OBEIRNE, 
(omm ?r of [7 ws. C7 eur Court, Dist of Cal. 
Filed Feb’y 28, 1882 
) LS. B. SAW Y ER, Cle rk, 
By J. F. OBEIRNE., Deputy Clerk. 


oz Order that Ansu eT of A. P. More be Strick n from Files. Ke. 


Ata stated term, to wit, the February term, 1882, of the circuit 
court of the United States of America of the ninth judicial circuit, 
2—1201 
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in and for the district of California, held at the court-room in the 
city and county of San l'rancisco, on ‘Tuesday, the seventh day of 
March. in the year: of our Lord One thousand elohit hundred and 
elghty-two. 

Present: The Honorable Lorenzo Sawver, circuit judg 


R. STEINBACH ef al. vs. A. P. More et al. 


; 


} 
beh: 


Qn motion of b. ». brooks, lusq., Ol} alt of plaintiff, it Is or- 
dered that the answer of the detendant. A. r’. More. herein be 
stricke n from the files unless the costs Imposed by the eourt. 
oo amounting LO twenty dollars. as a condition precedent LO the 
filing O] sald ahnswer, be paid within two days from the notice 
of this order. 
hereby certify that the loregoing 1s a full, true, and correct copy 


ot an origina! Org made and entered in the above-entitled cause, 
Attest mv hand and the seal of said circuit court. this 12th day 
of October, A. D. 1883. 


[ SEAL. ] L. 5. B. SAWYER, Clerk. 
34 Replication. 


In the Circuit Court of the lL nited States. Uth ¢ ircuilt. District of 
California. In liquity. 


RUDOLPH STEINBACH & Horace W. CARPENTIER 
Us. 


ALEXANDER P. More ef a/ 


The replication of Rudolph Steinbach and Horace W. Carpentier, 
pica ) 7 
plaintiffs, to the answer of Alexander P. More. defendant. 


These repliants, saving and reserving to themselves now and at 
all times hereafter, all and all manner of benefit and advantage of 
exception which may be had or taken tothe manifold insufficiencies 
of the said answer, for replication thereunto, Say: That they will 

aver, Maintain, and prove their bill of complaint to be true, 

30 certain, and sufhcient in the law to be answered unto, and 

that the said answer of the said defendant is uncertain, un- ais 
true, and insufficient to be replied unto by these repliants without 
this, that any other matter or thing whatsoever in -the said answer 
contained, material, or effectual in the law to be replied unto, and 
not herein and hereby well and sufficiently replied unto, confessed, 
and avoided, traversed, or denied, is true; all of which matters and 
things these repliants will be ready to aver, maintain, and prove as 
the honorable court shall direct, and humbly pray as in and by 

their bill they have already prayed. 3 | 

5.8. BROOKS, | 

Nol’r for PU fis. j 

Endorsed: Service of the within: is hereby admitted this 14 day 
of M’ch, 1882. Flournoy & Mhoon & F. Filed March 14th, 1882. 
L. S. B. Sawyer, clerk. 


A. Pe BU '] LL Ss RUD 
’ ‘ ‘ | | — 
in the Circuit Court of the nited S 
torn 
; | 


L.UDOLPH STEINBACH ef al. 7 


Lhe answer of Alexander P. More, Jo 


|» ' 
" ; ‘ ’ j »\} ‘ 
() Ui POL COTMP alii OF PUadolLphi si 
’ ’ Pye) .7 
' we tt} ipuaihantl 
i} ; ’ ’ 1 ’ | +} 
sit (LCLTC@LaGants rest \ Lif? LO LIC Lils 
ti ’ a ; ; Bae ’ he ' 14 " 
iit sc<iidl f{ Li Qi CUPLILPPLALILE itt i " 
' : " . ;\ thy ; 
no wWmiIormatlon as to whether or 1 
r : ' ' ' ,? 
WUC, IS a TeslUdentl OL Oan ralicis 


} 


1} tlaralson. b. C. Cariton. 


| v Thorn. defendants 
I Horace W. ¢ urpeln- 

riohit of exception LO 

Lo Saltn That Lie y had 
intiff, Rudolph Stein- 
n,. ora subject to the 

ro it th plamtiff, tlorace 


State of New York. or a resi- 


ll of complaint, deny 
either of them 1s the 


lose premises described 


owner 1D lee-sSlM pi absoiute or abt a 
; : ' ’ * ' 
llth SHIGE CONIDIALDE. or any par Lie ret raced within the follow- 
‘ 
lle GVUuUlhauries and descript >] LO | ‘ mmencing 10) the second 
7" is ’ ’ ee t 13 yi «) +7 ’ ’ ryyert . 7) hick | ‘ 
Lah V ilit LOWaras clilval uenaAaVvell ij iil ’ i malih road whl 1 1@it _ 
> 5 " . } , ; Re I > 
LO Lue river OF Santa Clara, the beal ! me Ee & Gs and passing 
, " i | » + : be " ‘ > 
between the several hilis until 1t reaches sald rivet reasuring 104 
COoTrTaeis: tlouel aionY’ the valley OT s ver in the direction N. I. 
* " . 4 t Se 4 - . e 
: ly wv SIA Gi is Ll Ss WHICH al (oil rigiit bank O] Lhe rivel 
: j ‘ i, 11 \ ; | ’ : t +h ’ 155 
aLiiti rt? Liat yc Si ti | i pv i ' i uf ps ricus iit: ete) 
oe Cortcit - lrg } Lise erisadyie lf? e1LSL LO the s1d pont 
H P . ‘ ° . all } 
OF the filit tops, crossing tit measuring 26 corde iS ° 
; ’ Py) i >») e*Y 7 | . hills 0 iit 1A) 
LiICLIC Lil ic Salil WCUPrihny OVE C SA Ol Uti lil mvUOU LOU 
‘ a . —— : ; } 
Vatas ) a “iil iit Tavitie >] oully Vil : ' , Lit Ol whichb and ut 
’ t >. F ’ | 
Live LOOL OT Lie SLODM Ol thy. hniiis ss) Ss . ny li tree 150 corde le 
’ ’ ; 
Liens “Lio Lne SKITtL OF tiie hilis Hnorthneast to thr Arovo 
} 1 7 t 
Coiraude rdels : Lnence Cross f Dlii to the confluence 
of the Aro\ it Mlupu with the said S (‘lara river, estimated to 
* a 
= ’ ’ }} , 
be 3d cit thence bearlng northwest, and ftoliowing the course 
oO! thy \ i) «i Mupu fa) its u ‘ \ Live Arozo di SusA VAELE 
; ‘» } rm 
corde! Luenect up th bed of said Arozo de Susa 30 cordels. hen 
‘ ] : , O07 . vel ‘ \ ’ J 
aval peo DnIne at the sald secona ra e towards Santa Buenaven- 
} : s os 
tura oOo a roud to Sunta Clara |! rie Ste being the first 
startine point: thenee dus | the summit of the hills 
ahi viding ' iil il ‘ if i ii ‘ 
ov Virere Is Lil souree OL Lhe SIN ravihe Wil i comes to the 
i ese | | . 7 . - — : ionh 
piain 66 cordels; thence following the sal UIPCCLION passing 
| : > ete I bh fittle « | | i, ' 
over the peaks of the high hills which serve as a boundary for the 
’ ’ > } ; 7 , , 4° ‘+ . 
: " > | . . " .' * ; : ‘ ; , sls > : 
Messrs. Nloraza to the summit of the nhitis catied the Azutre, Situ- 
} wi ~ | 
larcver leagues, Loa is, Lio cordels: thence 


ated about one and three “qui 
following the ridge or summit of the 
about east northeast, or very near! 
its confiuence with the Arozo de \I 
ing in Ventura county, California. 


5 


| 


tall bill tops running a course 


=< ef _ ' 


so, to the Arozo de Susa and 
Ll} i aforesaid. sald premises hye o 
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And defendants aver that the patent referred to in said complaint, 
as having been issued by the United States to Manuel A. Rodriguez 
de Poli, on the 24th day of August, 1874, under and by virtue of 

which defendantsare informed and believe said plaintiffs claim 
4() said land, is void, for the reason that the grant or sale recited 

in said patent as having been made by Pio Pico, Governor of 
California, to one José Arnos on the Sth day of June, 1846, upon 
which said patent purports to have issued, was never In fact made by 
said Pio Pico, or any other person huving authority to make the 
same. 

But as to the remaining portion of said premises described in said 
complaint not embraced within the tract above bounded and de- 
scribed, defendants do not now, and never have, claimed the same 
or any part thereof. 

And further answering said complaint, defendants admit that 
they claim an estate in fee-simple in that portion of said premises 
described in said complaint, which 1s contained within the tract last 
above described adverse to said plaintiffs, and in this behalf aver 

that the defendant, A. P. More, is now, and his grantors and 
41 predec SSOPrs in interest have been ever since the year 1S54. 

the owner and owners in fee-simple absolute of all the lands 
and premises hereinbefore particularly described, including that 
portion of said premises described in said complaint which le within 
and are embraced by the boundaries herein above set out; that he 
owns and claims said premises under and by virtue of a grant duly 
made by Governor Alvarado to Manuel Jimeno on the 28th of April, 
1840; that said grant was duly approved by the Departmental As- 
sembly on the 26th day of May, 1540; that thereafter on the Ist 
day of April, 1843, Micheltorena, then Governor and Political Chief 
of the Department of the Californias, ratified and confirmed said 
grant to the extent and boundaries hereinbefore set out; that on the 

17th and 18th of November, 1847, said grant was duly sur- 
42 veyed, and said Jimeno then and there placed in the actual 

occupation of said premises according tothe boundaries herein 
above set by Pablo de la Guerra, the first alealde of the district in 
which sald lands were situated: that all the ne ivhboring roprietors 
of adjoining lands were present at said survey and delivery of juridi- 
cal possession aforesaid, and then and there consented and agreed 
to the lines established by said survey, and then and there saw said 
Jimeno LO into the actual Pposst ssion of said premises according to 
said lines without objection. | 

That said grant was finally confirmed to be a valid grant under 
the act of Congress, approved March 3d, 1851, entitled “An act to 
ascertain and settle the private land claims in California.” 

On the 4th day of March, 1858, that this defendant has 

43 succeeded by proper mesne conveyances to all the rights, 
title, and interest of said Jimeno in and to said premises 
granted, confirmed, and surveyed as aforesaid, and now remains the 
owner thereof, except certain portion not embraced within the tract 
described in the complaint herein, which said portion this defend- 
ant has heretofore alienated, and also except those premises herein- 
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) 


after deseribed as belonging to the said defendants Harralson, Carl- 
ton. Lineberger. and Mahlon and May Thorn, and further answer- 
lng said bill of complaint defendants deny that the right, title, or 


interest of said defendants, or either of them, in or to said portion 
Ol Sal | Drenmnises describe in said comMmpialht, which are ¢ m braced 
within the tract herein bounded and deseribed, is wholly or partly, 

or at all unfounded or invalid 1n | \\ equity. or that at fend- 
t4 ants have not any estate or the whole estate In law and equity 

in and to that part or portion of said premises deseribed as 
being within the two tracts, to wit, the tract deseribed in plaintiffs’ 
complaint, and tl bed } 


adverse claim of these defend- 


\ if (>i prdeedrnl iis rit 7 property, or prevents 
i | ‘ 
: ’ ' , lly ’ ; ’ —- 
plaintiffs from using or selling the property mentioned in the com- 
a . " . 4 | . i ’ ‘| ; ye? ¥ 7 t | | . 
plait, Ol any part Lhereol, except PAL portion oF tne sume nereln 
i ; 
referred to as iving and being within the boundanes of the said 
; ; ; ; 1 . " ? } ‘ ‘ > 
tract herein deseribed, or that defendat rass or annoy plaintiffs, 
“7 ‘ 
or elther ot them, 1n the possession Or ov rsiilp oT their property 
()i 


ranv part thereol. 


Ison and R. U. Carlton, 
ners of the undivided one-half 
7 lan & this iiswer it re tofore 
f land situated in Ventura county 


as tract ~ he on the 


wes he summit of the first ride west of the Santa Paula 
Canon, on the north by the north line ef the Santa Paula y Saticoy 
erant, and on the east by the Santa Paula creek, containing about 
00 CTCs that said 500 acres are In led in the tract heretofore 


auhnswer aT serib a, and thi SC deh mints claim said premises 
er and DY virtue of a COMVe Vale theretor from their co-detend- 
ant, A. P. More, whose title thereto is herein fully set out. That the 
: » Ll ‘Tyeer., is the owner and claims title Lo 
Ht) the follow Ing tract or pares | of land situated in the countTY of 

Ventura. and described as follows: The one hundred and 


sixty acres known as tract “J, Ad JO ¢ this tract upon which 
7 ' : i . : + | : | . ° " . 

said defendant Lineberger now lives: that said 160 acres are in- 
lost wy tt troet horetotor yy oth uN . le rit mis bys me 

ecMMaed In the tract Herevorre hl tills swer daeseripead as having 

beeh ov nted to Jimeno, and this defendant claims the same undet 
:' , i “te 

and by virtue of a conveyance therefor from their co-defendant, 

\ ? Nor who | tle thereto 1s herein fully sey ou}t 


That the defendants, Mahlon Thorn and Mary Thorn, his wife, 
are the owners ol and claim title ft t| I 


he following tract of land situ- 


ated mn Vo ntura county. deseribed as Toltliows, to Wit: ‘ OM Mmencing 
' } , | : 
at the northeast corner or su 


ibdivision No. 21, as surveyed by W. 
H. Llouvay, thence northe rly along thie line of is. G2. Sewall 150) 
rods to a rock mound; thence westerly in a parallel line with 
vi the north line of the bri neh 160 rods Lo a rock mound: 
thence south along the east line of the claim of Wm. O'Hara 
to the line of the said Briggs ranch ; thence easterly along said line 
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| 


to the plac of beginning, being 160 acres, more or less; that said 
premises are included in the tract heretofore described as having 
been granted to Jimeno, and these defendants claim the same under 
and by virtue of a convevance therefor from their co-defendant, A. 
P. More, whose title thereto is herein fully set out. 

And defendants deny all and all manner of unlawful confederacy 
and combination wherewith they are by said bill charged, without 
this, that there is any other matter, cause, or thing in said com- 

plainants’ said bill of complaint contained material or neces- 
te sary for defendants to make answers unto and not herein 

and her b\ well and suffici ntly answered, confessed, traversed, 
avoided, and cle nied, — Is true to th knowledge or behalf ot de- 
fendants, or either of them; all of which matters and things de- 
fendants are ready and willing to aver, maintain, and prove as this 
honorable court shall direct, ; wantionngy ise a, te to be hence dismissed 
with reasonable costs and chi ry in this behalf most wrongfully 


sustained. 
RFLOURNOY & MHOON & 
RLOURNOY, 
Solicitors for Defendants and of Counsel. 


STATE OF CALIFORNIA. | 
County of Ventura, | 


John A, _Haralson, being first duly sworn, deposes and says: That - 
he is the defendant named in the foregoing answer: that he 
49 has read the Sililie and knows the CONLECLLTS thie reot, and that 
the same is true of his own knowledge. except as to the mat- 
er therein stated on information or b aT f and aS to those he be- 
lieves it to be true 
JOHN A. HARALSON. 
Subseribed and sworn to before me, this 18 dav of March. 1SS2. 
| SEAL. | W. k. SHEPHERD, 
Notary Public 
STATE OF CALIFORNIA, 
City Xv County of San bran ISCO, } - 
Geo. Flournoy, Jr., being first duly sworn, says: That he is over 
the age of 21 years; that he served a true CODY of the within an- 
swer on B. 8. Brooks, the solicitor for plaintiffs, by leaving.the same 
at the office of Mr. Brooks, No. 6 Montgomery avenue. San Fran- 
c1sco, On the 2th day of March, ] SSv. bet Lweelh the hours ot 
50 10 o'clock a. m. and 3 o’clock p. m. of Said day 
~ GEO. .FLOURNOY., 
Subseribed and sworn to befor me, this Zoth day of March, 1882. 
[ SEAL. | SAM’L S. MURFEY. 
Notary Public. 


(Endorsed:) Filed March 25. 1882. L.S. B. Sawyer, clerk. 
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- ) . : 
| Repl “ation 


In the Cireult Court of the United States. 9th Cireuit. District of Cal- 


ifornia 


RUDOLPH STEINBACH and Horace W. CARPENTIER 
is, 
ALEXANDER P. More et a 
The replication of Rudolph Steinbach and Horace W Carpentier, 
plaintifis, to the answer of Alexander P Miore, John A. Haralson, 
It (’. Carlton, Wm. Lineberger, Mahlon Thorn and Mary Thorn. 
‘Tendants. | 
ants, saving and re serving to themselves nowand at all 
land all manner of benefit and advantage of ex- 
cn ption which may iy had or taken LO the | ranifold insuther ncies 


+] oct ; , ’ . ly ' : ¢ ‘ i] " , ’ } : ° 
Ol the said answer, ior replication thereto. ays that they will aver, 
' . + *7 “ ° : 
mawmMtalin nd prove their bill of con | Untto ve true, certain, 
m « : ae ' . ’ P ’ : i } : 
QZ and suthcient in the law to be answered unto, and that the 


! 4 ] - | ; ' 4% | ' " > 
sald answer oj] the said defendan S is Incertain, untrue, and 


insufficient to be replied unto by these repliants, without this, that 
any other matter or thing whatsoever in the said answer contained 


material or effectual in the law to be replied unto. and not herein 


1] 


and hereby well and sufficiently replied unto, confessed and avoided, 
traversed .or denied, is true: all of which matters and things these 


repliants will be ready to aver, maintain, an | prove as this honora- 
ble court shall direet. and humbly pra\ iS 1] and by their bill they 
have already prayed 
Bn OS BROOKS. 
Nol’ roy P] ff. 
Endorsed: Filed April 21, 1882. L.S. B. Sawver., clerk 
ye Knvollment 
United States Cireuit Court. Ninth Cireuit, District of California 


RUDOLPH STEINBACH et al., Complainants, ) 
rs. No PHO 
ALEXANDER P. More et al., Defendants. } 


a ) a 7 | wo. 
‘ " : ‘ ’ ' : | 4 ’ 7’) ’ a 
Che complainants filed their bill of com) herein on the 7th 
j 2 - \ : . : * 
day of October, 1851, which is hereto anu 
\ subpoena to appear and answer in sald « use Was thereupon issued, 
a 


returnable on the first Monday of December, A. D. 1881, which 1s 
hereto annexed. | 
The defendants, Alexander P. More, John A. Haralson, R. C. 
Carlton, Wilham Lineberger, and ione Thorn, appeared 
oO herein on the Sth day of December ISS], D5 Flournoy & 
Mhoon, Esqs., their solicitors 


at 


; 


A demurrer to said bill of complaint was filed herein on the 31st 
day of December, 1881, which is hereto annexed 

On the 6th day of February, 1882, an order on said demurrer was 
made, a certified copy of which is hereto annexed 
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On the 28th day of February, 1882, an answer was filed herein, 
which 1s hereto annexed. 
On the 7th day of March, 1885, an order on said answer was made 
and entered. ua certified COpy ot \\ hich is hereto annexed. 
A replication to said answer was filed herein on the 14th day of 
March, 1882, which replication is hereto annexed. 
On the 25th day of March, 1882. an answer was filed herein, 
5D which is hereto annexed. ’ 
A replication to said answer was filed on the 21st day of 
April, 1SS2, which replication Is it revo annexed, 
Ther after a final decree Was fils d and entered herein in the words 
and figures following, to wit: 


At a stated term, to wit, the July term, A. D. 1883, of the cireuit 
court of the United States of America, of the ninth judicial circuit, 
in and for the district of California, held at the court-room in the 
city and county ot San francisco. Ol} the Sth day ot October. in the 
year of our Lord one thousand eight hundred and eighty-three. 

Present: The Honorable Lorenzo Sawyer, circuit judge. 


A® Enrolline nt Decree 


RUDOLPH STEINBACH and Horace W. CARPENTIER 
ns. , No. YP O66. 
ALEXANDER P. More et al. 


This cause came on to be heard at the February term, to wit, on 
the 15th day of March, A. D. 1883, upon pleadings and proofs 
as to defendants, Alexander P. More, J. A. Haralson, R. C. Carlton, 
Wilham Lineberger, Mahlon Thorne, and Mary Thorne, and on the 
bill taken as confessed by Manuel Lopez (served as John Doe) and 
Jose Vicénte Gilbert (served is Richard Roe). \lr. B. ». Brooks up- 
peared on behalf of plaintiffs, and Messrs. Flournoy and Mhoon 
appeared on behalf of defendants, answering; and after hearing 
counsel for plaintiffs and defendants, and the proofs, the cause was 

submitted and taken under advisement: and the court now 
57 having duly considered the evidence and the arguments of 
counsel, and it appearing to the court that the plaintiffs are 
the owners in fee-simple absolute of tract No.1 of the Rancho Ex- 
Mission de San Buenaventura, described in the complaint, which 
was patented by the United States of America to Manuel A. Rod- 
riguez de Poli on the 24th day of August, A. D. 1874, and that the 
claims of the defendants of a right or interest in the said premises 
adverse to the said plaintiffs are wholly unfounded and invali! in 
law and in equity, and that said defendants have not, nor have 
either of them, any estate, right, title, or interest at law or in equity 
in or to the real estate deseribed in the complaint, or in or to any 
part thereof, and that the allegations of the complaint are true, and 
the plaintiffs entitled to the relief prayed for— 
58 It is ordered, adjudged, and decreed that the said plaintiffs 
are the owners in fee of the said real estate and entitled to 
possession thereof; that the adverse claims of the said defendants, 
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and each of them, of an estate or interest therein are unfounded in 
law and equity, fictitious, and wholly invalid, and that the plaintiffs 
have tl writ of assistance LO plac them in poss sSlon of thi sald 
Drelilses iwainst tie said 7 if ndants, Lt each of th ili, if any of 
them should be found to be in possession of any portion of said 
premises, and all persons entering or holding under them, and that 
the pla ntitls do have and recover from said defendants their costs 
in this behalf expended. 

Che boundaries and description of the said real property are as 

follows: 

OY All that certain tract of land in the county of Ventura. 


( 
OY as . ma , 
e OF Calllornla, Known as tras No. one (1) of the lands 
: ' F 4 , > * , | ’ | | . 
-\Mission Or San Buenaventura, patented Dy tire | hited 


States to Manuel A. Rodriguez de Poli on the 24th day of August, 
on 


iy ft 
b ‘aat 


of the e 


A DD. 1S74, commencing al post (), No. 1, in mound of rocks In 
the east boundary-line of the Rancho Santa Ana, being corner No. 
l of the official survey of the Rancho Ojai, about 46 chains north of 
the township line, between townships 3 and 4 north, range 23 W., 
San Bernardino meridian: thence running easterlv along the Cu- 


chillo dle A Zzuire to a live-oak tree on \Mupee creek, marked () | 7 
being the easterly corner of the Ojai Rancho; thence southerly 
down the general course of Mupee creek 8S. 163 E. 224 ch’s 58 links 
to a sycamore tree marked 8S. P. 11,8. Bb. Ex-M., being a corner of the 

Manta Paula V Saticoy Rancho as pent nted : thence southerly 
60 and southwesterly along the boundary of said Rancho Santa 

Paula y Saticoy to its intersection with the boundary of the 
Rancho San Miguel; thence westerly to the northerly corner of said 
Rancho San Miguel; thence southerly along the west boundary 
thereof to the seashore: thence westerl!\ along the seashore to the 
mouth of the San Buenaventura river; thence northerly up the 
middle of said: river to the southerly boundary of the Rancho Cafi- 
ada Larga vy Verde: thence f llowing thie southern boundary of said 
rancho southeasterly, northwesterly, and northerly to corner No. 11 
of said Rancho Canada Larega V Verd thence leaving the line of 
said rancho and running N. 86° E. 309.28 chains to post in mound : 
thence N. 40° 15’ E. 133.68 chains to a live-oak tree marked 8. B. 


\l. y+, S thence north 39. LS chains to post in mound: thence west 
6] on a line which is due east from the southeast corner of the 


Rancho Santa Ana 210.80 chains to intersection with the 
southeastern boundary of the Rancho Cafiada Larga y Verde; thence 
following the southeastern, eastern, and northern boundaries of said 
rancho LO the north west corner thereof, fl the intersection of its 
northern boundary with the eastern boundary of the Rancho Santa 
Ana, marked by ih post in i rock mound U. Ly. No.  $ thence north- 
erly along the eastern boundary of the Rancho Santa Ana to the 
place of commencement, excepting therefrom the town of San 
Buenaventura with the boundaries established by law; excepting 
therefrom also the piece of land sold to and now lately occupied by 
G. G. Sewell, bounded and deseribed as follows, to wit: Commenc- 

ing at the northwest corner of lot No. 2? of sulxlivision of 
G2 the Rancho Santa Paula y Saticoy, running thence N. 36° 
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W. 80 chains to a post in stone mound; thence N. 54° E. to 
the northwest line of the final survey of said Rancho Santa Paula y 
Saticoy ; thence along said line of final survey S. 14° 56’ W. to the 
northeast corner of said lot No. Ze and post S. r, 10, being a COln- 
mon corner of the Rancho Santa Paula y Saticoy and of said tract 
No. one of the lands of the Ex-Mission of Santa Buenaventura: 
thence along the north bound ir ) said lot being also On the south- 
eastern boundary of sald tract ."s | S. (544 W. O8.40 chains LO the 
point of commencement. 
(Signed) LORENZO SAWYER, 
Cireurt Judge. 


Endorsed : Filed and enters 7 October pa LSS35. wR ». 13. Saw ye Be 
clerk. 


** ’ } . 
65 Mi morandum Of Costs and Dishurse ments. 


L’NITED STATES OF AMERICA: 
Circuit Court of the United States, Ninth Circuit, District of Cali- 
fornia. 


RUDOLPH STEINBACH et al.. Plaintiffs. 
UN. 


ALEX. P. More, Defendant. 


Dishurse fide nis. 


Marshal’s fees, serving process, mileage, &c..... ....-.--.. $93 00 
Clerk’s fees (U. 8. C. C.), filing compl’t, entering decree, Ke., 

&e., issuing subpoenas .--- -.-. -..-. ) 34 10 
Printing brief (dis‘d) | cist: 
Recording lis pr nidens (ob} J. WO) te 0 20 
Telegrams to and from county cle rk of Santa Barbara a Co. in 

relation to patent (obj. to) ‘ > 25 
Kees paid county clerk Santa Barbara for certifie “«] copy nat- ‘ 

ent Rancho Santa Paula y Saticoy diana 12 40 
64 Certified copy deeds from recorder Ventura Co..-... 15 60 
Co. recorder’s (Ventura Co.), certified abstract of part 

Rancho, Santa Paula V Saticoy (ob). tO) aL SSS A SRE ey 1O 10 
lees paid clerk U. S. dist. ct. for certified copy papers In 

Davidson vs. U. _ ; 3 | iat «| nn 
Kees paid clerk U.S. S. dist . et.. certified cOpy decree U. S. vg. 

SETA ELIE LE OPEN viaseiaeeaialiae wiliabiiat aids: 1 70 
Tracing & map of pre mises in suit (dis’d)- ae — 
Affidav: its to comp 0 SE ei Pe ean aera i. Ll 50 
FREE OR AAT GE TD i a calc a nes sauce 

0 EERE ee ee iiaitiedda is acl : mgismie: a an 
26 OO 
Taxed at ekiniaieae pet ee Ss Se Laer Ss ane $919 10 


L. 8S. B. SAWYER, Clerk. 


Retaxed by the judge in same am’t, $212.10. 
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Unirep STATES OF AMERICA, 
District of ¢ alitornia. City and Cau ity, of San Francisco. j ~~ 
Raphael Citron, being duly SWort, dleposes and SUVS. That he is 
managing clerk in the office of B.S. Brooks, Esq., the attorney for 
the plaintiffs in the above-entitled cause, and as such 1s better in- 
formed relative to the abave costs and disbursements than the said 
plaintiffs ; that the items in the above memorandum contained are 
correct to the best of this deponent’s knowledge and belief, and that 
the said disbursements have been necessarily incurred in the said 
CALISE 


RAPHAEL CITRON. 


rbsceribed and sworn to before rie, this sth day ot October, A. 
|) ISS 
SEAL. ] SAM’L S. MURFEY, 
Notary Public. 
fit) To 


Flournoy, Mhoon, and Flournoy, Esqs., att’ys for def'ts: 


You will please take notice that on Monday, the 15th day 
of October, A. D. 1883, at the hour of 10 o’clock a. m., I will apply 
to the el thin memorandum of costs 

uursements taxed pursuant to th 


if rk ot sad court to have the wit! 
and dist he rule of said eourt in such 
Cuse made and provided 


: 


B.S. BROOKS. 
Attorney for Plaintiff. 


Kndorsed iled this Psth day Or Lert 
Sor yer el rk 


ober, A. D. 1883. L 


()7 f he rh N {4 i | 


W hie reupon Ss) ] 


aid pleadings, subpeena, fin 
dum of 


Aiicel 


decree, and memorali- 
ihe NXe¢ d, said decre¢ being duly 
pursuant to the | 


taxed costs are hereto 
signed, filed, and enrolled 


a: practice ot said cireult 
court 

Attest, A 

ISEAL. | 


L. S.B. SAWYER. Cleri 
Endors Enrolled papers. Filed October 12, 


isss. LSE 
Sawver. clerk 


} 


is 


PLAINTIFFS EXHIBIT’ 


} ’ 
eivil - fe) hreturn ssiiy fea 


In the United States District Court for the Southern District of 
California 
4 } ~~) f j } r | a ote, . . " ry . _— 
JOHN P. DAVID N el a , Appellee 7 Docket No. 328. Trans. No. 550. 
ani . Gee. sna Paula V Saticov 
fae Unirep States, Appellants. } , 
it being suggested to the judge that the survey of the land claimed 
in this Cause, made under final decree and approved by the lL nited 
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| 


states surveyor general for California, does not contorm to said de- 
cree, and Is erroneous, and that the survey will be to the injury of 
the said parties claimant, on application of J. L. Brent, attorney for 
claimants, it is ordered that the said surveyor general return to this 
court the plot of said survey, and that the claimants be 
69 allewed twenty days from and after the return thereof to file’ 
exceptions thereto. 
And it is further ordered that a certified COPY of this order be 
served on the said surveyor general. 
Given at chambers, this 16th day of April, 1861. 
ISAAC §. Kk. OGIER, 
U.S. Dist. Judge. 


(Endorsed:) Filed April 16th, 1861. G. L. Mix, clerk. 


70 Exceptions to Survey 


in the United States District Court for the Southern District of 
California. 


JOHN r.. DAVIDSON ef al. Appellees, 
ads. 
THE UNITED States, Appellants. 

And how, On this day, come John ‘ Davidson etal..the claimants 
and appellees above hawt d, and hile their CAC ptions LO the Suryve \ 
of a portion.of the lands claimed and confirmed in this case, the plat 
of which survey has been returns 7 into this eourt of the LU nited 
States surveyor general for California, and by him approved, which 
said exceptions are as follows: 

He excepts to the. northern line of said plat between stake 

marked os Pr. i ss and SV Canmore marked “Sveamore,s ¥ Hyg 
71 which said line is more particutarly described as follows, to 

wit: Commencing at said stake marked “Stake S. P. 4,”  be- 
tween stations 9 & 10 of said plot, thence running N. 81° E. 96.88 
to stake S. P. 5, thence N. 83 E. 45.40 to stake 8S. P. 6. thence N. 
652° E. 35.00 to siake 8S. P. 7, thence N. GOES Kk. 115.4 to stake S 
P. 8, thence N. 513° E. 109.00 to point marked oak 8. P. 9, thence 
N. 54° E. 342.00 to stake 8S. P. 10, thence N. 14° 36’ E. 208.51 to 
point marked 8. P. 11. 

And claimants aver that the whole of the lands included within 
the lines they now claim are within the limits of the said grant, as 
they are informed and verily believe; and they further aver that 
instead of the line above described, that the northern line of said 
grant should be as is more particularly described, as follows, to wit: 

Commencing at the point marked on said plat as staked. P. 4, 


N. 30° 


between stations 9 & 10, as aforesaid, thence running 


72 810.00 chains, thence N. 75° E. 235.00 chains to an oak 
tree, thence 5. 164° KE. 208.65 chains to the point marked on 

said plat as Sycamore S. P. 11. 
And claimants further say they will be greatly damaged and in- 
jured should the patent for the lands claimed under the grant 


° ? | ee a4 
ceptions W notice ol hearing duly adm 


(‘| 
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aforesaid issue according LO the said plat re turned into eourt by the 
surveyor general of the United States for California. 

Wherefore claimants pray that the survey, oO] and the patent for 
said land be decreed by this hon. court 


to contorm to the lines above 
claimed and des ribed. 


M. J. NEWMARK, 
Appellees’ Attorney 


UNITED STATES OF AMERICA. 


' : , 2 : ‘ . } e%e 
Slate of California. County 0] Los Anael } 


M. J. Newmark, being duly sworn, deposes and says: That 
3 he is one of the attorneys of record for the claimants and ap- 
pellees in the foregoing-entitled cause; that he has read the 


above exceptions and knows the contents thereof, and that the same 
are true of his knowledge, except as to the matters therein stated to 


be on information or belief. and that as to those matters he believes 


M. J. NEWMARK. 


Sworn to and subseribed before me, this 28th day of May, A. D. 
L561. 
[SEAL ] W. G. DRYDEN, 

Notary Public. 
lo kK. H. Dimmick, Esq., United Stat 


tornev for the southern 
aa 
district of California: 


, + , —— , “he . , 
You wil picase tAKC notice that the toregoing exceptions LO the 
," | " , - , ol ’ Ty ’ ¥. } a? 
surve the case of John | MAVICGSON ¢fF ¢ he United States, 
’ i : : : : " . " 
Vill be brought on ior a heal betore the hon. nited 
4 | af ~_ I; . to BS Sn net 
64 States district eourt tor the so district of Caliltornia. 
: Aas » on . | yy : | 7 thas : ° t . ‘ 
within thirty davs after the s f this upon you, or as 
bagoy f , rn | | 
s(t HeCrealvel i COLLTIS@CL Ca / if 
) | | | 
os Angeles, May 28th, 186] 


M. J. NEWMARK, 
Appellees’ Attorney. 
Due and personal service of a copy above & foregoing ex- 
dana acknowledged, at the 
ty of Los Angeles, this the 28th day of May, A. D. 1861. 
K. H. DIMMICRK, 


I) ‘ ay f if f. Southern Dist. (Cal. 


(Endorsed ~~ riled in othee this 2St] (j Oj \lay. A. 1). LS61. (5 
\Iix clk 
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iv Amended Objections to Survey. 
United States District Court for the Southern District ot California. 
June ‘Term. ISO. 


THe UNITED STATES 
is No. 25. 


Joun P. DAvipson ef al. } 


On objections to survey. 


And now, at the present term of the court, leave being first had, 
the claimants, for further objections to the survey in satd cause, as 
approved by the surveyor general, come and allege the following : 

Iirst. The said survey does not conform to the decree of confirma- 
tion in this case in this, that— 

2. It does not conform to the grant and the ay or disefiio ac- 
companying the expediente. ’ 

3. It does not include the land embraced by the grant either on the 

southern or northern boundary 
16 1. The survey does not include all the lands embraced by 
the grant and disefio attached tothe grant. 
V. k. HOWARD, 


hor Claimants. 


(Endorsed 4 Kiled June 2.1862. John O. Wheeler, clerk. 


44 Opinion. 
U.S. District Court tor the Southern District of California. 


- Toe UNITED STATES 
is 


JOHN P. DAVIDSON et al.. for santa Paula y Saticoy. 


This case comes before the court on exceptions to the SuUPVeY., The 
grant is for four square leagues, a little more or less. The decree of 
confirmation is for the same quantity, but indicating the boundaries 
in the original grant. 

I have had occasion heretofore to remark that quantity was the 
controlling matter in all these grants. Natural objects were indi- 
eated, within which the grantee was to have his quantity of land 
assigned to him. ‘To gv1Vve any other construction to these grants 

would lead to the greatest uncertainty. 
78 In this case the northern boundary is wholly indefinite. 
If we take the top of the mountain, the claimant will have, 
in the limits of his grant, about eleven leagues, and the quantity 
will vary as the boundary is changed. If we take the base or foot of 
the mountain, and regard the remaining calls, the claimant has his 
quantity, and the calls of the grant are satisfied. 

It was contended, on the argument of this case, that the decree of 
the board of land commissioners gave specific boundaries, irrespect- 
ive of the quantity contained in the boundaries described. I do not ‘ 
so read the decree. “The boundaries in the decree are from the 
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’ , P ; . i] ’ ¢ on 
‘A rovo de Mupee (1) the east.the Lom ’ the west. and from the 
Sierra on the north, to‘ Pocitos’ on the south, containing four square 
" I*y : ae. *) ry . , ; | | | ’ ' 
leagues, a little more or less. Lhe surve ocates the lands within 
+] larie 77 dane not 1 the Poe 
Lies poundarics, except iT moes Hho | Lilt OcILOS on the 
south. 
19 [It does not appear from the papers or evidence in the case 
-_— theo anasél 
whether making the Pocitos the =) erTh vpoundary would or 
, ¥ = 1] : : , | . . . . . . ? : 
would not materially increase the quan relerence being had to 
: 3 > . a j , . i - - ; ° > 
the other material objects Indicated Lt Limant, 1n any view ol 
the case, is entitled to have four leagues measured off to him as he 
select within thi boundaries mention tne grant WwW decree. In 
; ti . lant ' +] 
this proceeding we are to follow the a Cand the boundaries there 


viven, as I understand them, with the exception before mentioned, 


— 


contorm to the survey. 


\luch was said on the argument as to it terms, a little More or 
less in the grant and in the decre understand these letters to 
have significance in their ordinary and plain meaning. That IS, 
the quantity is to be given in a convenient form and shape with 

reTerencs to thre Interest OF thi itl ind that of the pub- 
SO lic. and if. in so designating the quantity within the bounda- 
ries. it is exceeded or falis =| b i. few acres, or as the 
grant enlarges by a few hundred acres e excess or deficienev is 
no objection to the survey. Bul wie! it Is sought to expand ra | 


" : ; : — " . : . .% ] 7 i « ’ ' Py le j | 
yrant of tour ieagues mntoeleven unaer the terms, or ilttie more | or | 


} 
i 
| hy clai 
Hed DV CLAIMANE or 


j 
J 


less, the pr position cannot be 


tf ré mains LO notice one other MALLE) Llé ) pressed 1 recard LO 
this survey It ch py ars that in 1847, att Line change of rovern- 
ment. judicial possession Was given by an al le, and the land desig- 
bal dd. The l} ICs thus i. heated It 1S ¢ Litiis d should now control 
the survey. It is argued, with much } sibility and ability. that 
asurvey and designation by an alcalde is equivalent to a survey 
made under the authority Or our surveying department, and 

S] conclusive upon the government ‘here are two answers to 
this, and first, this survey or ju il possession was not 


made Dy any officer of the vyovernment, and that an alealde, so-called, 
appointed bythe military governor of the territory or elected, could 
do til Vv ACT affecting the public don ill . proposition which Cuti- 
not be seriously entertained. How th e,in this Instance, was 
appointed or acquired hisauthority does not appear, and itis sufficient 
for our present purpose LO SiL\ that an such real or pret nded 
otheer Is vold and of no eflect. But thes udiclal possessions, when 
made under the former government of the county, are not conclu- 
sive. The better opinion seems to be. without now discussing the 
matter, that such possession and marking of boundaries is in all 
cases a fact to be taken into consideration in locations; but 
82 where, as in this case, it 1s a total departure from the grant 
both as to quantity and boundaries, it must & ought to be 
entirely disregarded. As to powers of the alealde since the Con- 
quest, see Field Ss. Seabury et al.. 19th Lloward ». ©. Rep., O20. 
As, however, the survey is objected to as not within the bounda- 


bo 
aim 
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ries designated in the grant & deeree, that is, it does join the Poci- 
tos on the south, and also does not appear to have been in ade with 
the concurrence of the claimant, I shall order the survey set aside 
(unless the claimant elects to take the survey as it 1s) and order a 
new survey to be made within the boundaries specified in the de- 
cree, and so as to contain four leagues, a little more or less, as | have 
defined these words, and to be surveyed in a compact form, as 
the claimant may elect, if, within these boundaries, there is an 

excess. The eastern & western boundaries are well de- 
83 fined. The northern boundary is the sierra or mountain, & 

means the base or foot of the mountain, and as to the south- 
ern boundary it is not in the survey before the court defined, but 
the grant and decree call for the Pocitos on the south. The loca- 
tion of these is not difficult. 

PLETCHER M. HAIGHT, 
[i] NS. Dist. Judge S. Dist. Cal. 


Endorsed: Filed June 25, 62. John O. Wheeler, clerk. 


84 United States District Court,Southern District Cal’a. Regular 
June Term, A. D. 1862. 


Monrerey, June 25th. 1862. 


» y . . . 
JoHN P. Day sea et al., Appellees, ( No. 328. Santa Paula y Sat- 

THe Unitep Srares, Appellants. } icoy. 

This cause coming on to be heard Upon the exceptions of the 
appellees to the final survey of the premises heretofore made and 
approved in this case, and no intervention having been filed therein, 
the same having been argued by counsel for the respective parties, 
and having been heard by the court and fully understood, it is 
ordered, adjudged, and decreed by the court that the said excep- 

tions be taken as true, and the same are hereby allowed. 
85 And it is further ordered, that the said surveyor general is 

hereby dire eted to make ud resurvey of the premises claimed 
in this Ccuse In accordance with the decree of the board of land 
commissioners confirming the claim, to wit, from square leagues, a 
little more “or less,” within the boundaries set forth therein. as fol- 
lows: From the “Arroyo de Mupee” on the east, the “Comita” on the 
west, and from the “Sierra . Ol) the north 7 Pocitos” on the south, 
said survey to be run outina compact form as the appellees biayv 
elect, if within these boundaries there is an @XCess., 

And it is also ordered, that the clerk of this court transmii to 
said surveyor general the plot of said siirvey on file in this court, 
together with a ce, tified COpy of this order, tor the further proceed- 
ings of said surveyor general. 

Thus done in open court this 25th day of June, A. D. 1862. 
86 FLETCHER M. HAIGHT, 
U.S. Dist. Judge, Southn Dist. Cala. 


(Endorsed:) Filed June 25, 1862. John O. Wheeler, cl’k. Re- 
corded book A of decrees, p. 325. 
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S7/ tition 1p Fil Bill of Ri ( Lé Ww, 


In the United States District Court in and for the Southern District 
of California. 


Joun P. Davipson ef al. 
rs. - On Survey. 
Tur Unirep Strates. } 


To Hon. F. M. Haight, jud 
The petitioners respectfully represent that the Governor of the De- 
partment of California, on the 25th day of April, 1840, granted to 
Manuel Jimeno’ Casarin a ranch or tract of land situated in the 
county of Santa Barbara, present state ol Calitornia, known as Santa 
Paula and Saticoy; that said~Jimeno Casarin duly conveyed said 
lands and rancho on the Lith day of October, 1852, to peti- 
SS tioners; that petitioners duly presented their claim for con- 
firmation to the United States board of land commissioners, 
organized under the act of Congress of 1851, by petition filed Feb- 
ruary 3d, 1853; that such proces dings were had before said commis- 
sioners that such claim was afterwards duly confirmed ; that the ap- 
peal taken In said case was subst quently dismissed by order of the 
Attorne: V (;eneral of the United States, and that final decree of con- 
firmation was subsequently entered in the districtcourt of the United 
States for the southern district of California, in which district the 
said lands lie; all which will more fully appear by reference to the 
transcript and record and proceeding of court in said cause. That 
subs qui ntly the surveyor gel ral of the United States for the State 
of California proceeded and surveyed said ranch, and returned the 
same unto his office, which survey was approved by said surveyor 
(elit ral for the quantity of four | avues only. 
sv Petitioners are advised that by a true and correct interpre- 
tation of said grant, and the decree of the United States com- 
missioners and district court confirming the same, it 1s a confirma- 
tion to the petitioners for the whole tract of land to the extent of 
thi natura! boundaries | thi Sie, Ly it more or less than tour 
leagues. ‘They also make known to your honor that said grant and 
confirmation contains a quantity very much more than four leagues 
by exact measurement. 

Petitioners further allege that after the confirmation of said sur- 
vey by the surveyor ger ral the said survey was duly .ordered 
into this court for adjudication, and at the last term thereof, in the 
county of Monterey, confirmed for four leagues, a little more or less, 


of said district: 


(re? 
= 


to be selected by claimants, and not according and to the whole ex- 
tent of the exterior boundaries in said grant mentioned, and 

0 recognized in the deere of confirmation of title. as petiuon- 
CTs are a A ised. 


Petitioners further allege that they made all proper exertions and 
used due diligence to discover all evidence existing and pertinent 
to their case before said trial Ol} sald survey, either through them- 
selves or their vendee, A. P. More, now one of the owners of said 


ranch * that since the trial of said CUuUS* fil the last term, al Mon- 
i— 1201 
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terey, and since the decree in said cause was signed, enrolled, and 
recorded, and since the adjournment of said court, the following im- 
portant testimony has been nipren re a - Petitioners can es- 
tablish by Dn. Andres Picothat the M 1. Government recognized, 
by the Governor of the Department “of Cadi eed the year 
7 1845, the night of said Jimeno to all the lands within the 
v1 boundar’es mentioned in his grant,as will appear by the afh- 
davit of said Pico herewith presented. 

Petitioners further state that since the trial of said cause they 
learn that they Cal prove by Jose Vald Z and ser Nivas and 
Juan Sanchez the well-known boundaries recognized by the Mexi- 
can Government, and the mgeht of said Jimeno to all the | Higrsapiee < 
the boundaries mentioned in his yrahnt, an that he expects to be 
able to procure “e re 1O] IS Oo] said witnesses bv next term of 


this court, but that has hot been apie to do so n season to pro- 
et Lat 20 or 

cure their omen Its, ior reason that they reside 1n the county of 

Santa Barbara. a ‘1 petitioners did not learn thi existence of their t 


Sans cieatl within the last two or three davs said More was In- 
formed of the same bv Andre ~ Pico yd thre Mission ot San Fernando. 
when, owing to the great distance of the residence of said 


92 witness, he was not able to procure their affidavits in season 
; “e ‘arse re? . 
for this apprication, Petitioners expect to [be] able t O prove 

~ . : a | ee i ai 1>. | . Bee , 
by sald witnesses and said Andres Pico that the right LO al Il he lands 


embraced within the exterior limits ot said gTralit LO Jimeno Wis 
fully recognized by the Governor of the Departm« nt of California 
and the Mexican authorities as early as the year 1845, and long 
previous to “wor h of July, 1846, and prior to the treaty of Guada- 
loupe Hida fo be tween the United states and Mexico. 

Petitioners further state that an application for rehearing or new 
trial was not made previous to the adjournme}! it of the last term of 
this court held at Monterey, because neither they nor said A. P. 
More was advised or informed of said decree until after the same 
was enrolled, and after the said court had adjourned for the term. 

Ne ither pe titi loners nor .\. r. More ure able rostate whether 

93 the Rictianeel referred to in the affidavit of Andres Pico is 

on file in the office of the surveyor general of the United 

States of the State of California, because they have had no oppor- 

tunity Lo search, as all the fea ts communicate d tO them, or either of 

them, on the subject were stated tothem by said Andres Pico within 
the last two or three days. 

Petitioners further state that said Og 


grant, as they are informed and 
believe, was confined to-the extent of the exterior boundaries by 
Governor Micheltorena in rate ag | had also been previously con- 
firmed to the same extent by the Departmental Assembly of Calli- 
fornia, in May 25th, 1840. 
Petitioners therefore pray for leave LO file a bill of revivor in this 
case, reviving the judgment of said court 
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™ 
from Micheltorena and the original disefo found in the ex pediente. 
The land between the north boundary of the Terrell survey and 
that rub by me is, with the exception ot a small] quantity 1 the 
northeast (known as Potrero of Santa Paula), almost wholly unfit 
for cultivation, and is not such land as would be subdivided by any 
conscientious deputy. Should the party bi restricted to quantity, it 
would be impossible to include all the places called for in the grawt 
in a compact form, as heretofore required; for instance, shoufd 
JS Saticov be selected. then thi Sintu Paula Is it out, and vice 
. ined 
DETSA. 
Very respectfully, your ob’d’t serv., 
(Signed) G. H. THOMPSON. Depy Sur. 
(Endorsed :) Filed Octo. 21. 18638. John O. Wheeler. el’k. 
QQ Exceptions tn Rh Sligee Yj. 
ly the ['nited States District Court for the Southern District of 
California 
JOHN P. Davipson et al., Appellees, 
ads. 
THE UNITED States, Appellants. 
And now, on this day, came J. P. Davidson et al., claimants, and ‘ 


B. U. W hiting, U. S. attorney for appellants, COTLICS ana files hye It in 
exceptions on behalf of the appellants to the resurvey & plat filed 
herein on the 6th day of June, 1564, the plat of which resurvey has 
been returned into this court by the United States survevor gen- 
eral for California. and by him approved on the Sth day ot April, 
15864. 
Which said exceptions are as follows: 

100 Appellants except to the quantity of land contained in said 

resurvey we plat thereof filed as aforesaid, and say that the 
decree of confirmation upon which said resurvey was made limits 
the quantity of land to four square leagues, a little more or less 
(meaning a fraction of a league, more or less, if it should be ascer- 
tained upon accurate survey that there was such fractional surplus - 
or deficiency within the exterior limits mentioned in said decree of 
confirmation). ‘That the aforesaid resurvey & plat thereof includes 
eleven square leagues of land, and appeilants ask that it be so modi- 
fied as to reduce the quantity to four square leagues, and no more. 

B.C. WHITING, 
U.S. District Attorney for the Southern District of California. 


Due service of a copy of the above exceptions and notice of hear- 
ing admitted June 7th, 1864. 
10] PATTERSON, WALLACE & STOW, 


Attorneys tor Claimants. 


Endorsed: Filed June 8th, 1864. John O. Wheeler, cl’k. 
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106 (le ris (4 rtificate. 
CLERK’s Orrice, U.S. Districr Court. 
DistRIcT OF CALIFORNIA, - 88: 
City and County of Nan Francisco. } 


I, Southard Hoffman, clerk of the district court of the United 
States for the district of California, do hereby certify the foregoing 


to be full, true, and correct copies of “Order to Return Survey,” 
. ‘Exceptions to Survey,” “Amended Objections to Survey,” “ Opin- 
ion,” “ Decree on r Survey, “ Petition to hile Bill of Revivor,” 
4 ‘Order Allowing’ ¢ ‘lal mahts to Kile Bill oO] Revivor,” “ Letter to 
Survey|or|]General from bis Deputy,” “ Exceptions to Resurvey,” and 
| ‘ Decree pro forma, ggg Survey” in the case entitled The 
. Unite - States of America vs. John P. Davidson et al. (Santa Paula y 
| Saticoy), No. 528, land ease for southern district of California, now 
<n tar on file and of record in my office. 

LO7 Attest my hand and the seal of said district court, this 


l6th day of April, 1883. 
| [SEAL. ] SOUTHARD HOFFMAN, 
Ch rk [] NS. District Court. District of California. 


(Here follow diagrams, marked pp. LOS, 109.) 


110 Stipulation that (i rtain Pape rs, @C., he made Part of thre Trans- 
cript Oil Appeal. 


In the Cireuit Court of the United States. Ninth Cireuit,. District of 
California. 


R. STEINBACH et al.. Plaintiffs, vs. A. P. Moore e¢ al.. Defendants. 


[t is stipulated and agreed that the tr: uuserip 't of i. proceedings 
and evidence had and taken at the trial of said cause by J. F. Gaw- 
thorne, the stenographic reporter who reported said trial, together 
with all the pred poe rs, documents, and naps offered in evidence On 
sald trial, as appears from said transcript of proceedings, may be 
filed MuUnC pro func, as of the dat ot said trial, and transcribed into 
the record an appeal in this cas 

Dated August 23, 1854. 

WM. LEVISTON, Sol’r & Counsel for PUT. 
RFLOURNOY, MHOON & FLOURNOY, 
Solicitors for Detfend’ts. 


It isso ordered. 


(Signed) SAWYER, Judge. 


1103 Endorsed: Filed August 28, 1884. L..S. B. Sawyer, clerk. 
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ny That plaintifis may, 1 so advised, off ind read In evidence at 
the hearing the pe tent of the Lnited States rrant d for the place 
named seanta Pau ay saticoy, Upon tne | SUPVeY and conhirma- 
tion in the case No. 550. before the board of Lnited States land 
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114 It is stipulated that 1 — land claimed by the plaintiff- is 
within the See of the United States made to Manuel A. R 
de Poli on the 24th day of August, 1874. 
December Ist, 1882. 
Bb. S. BROOKS, 
Solicitor for Complaimant. 
FLOURNOY, MHOON & FLOURNOY, 


Nolicitors ror De fe ndants. 


Counsel for plaintiff- re offers in evidence the patent of the 
United States to Manuel A. Rodriquez de Poli. 

Defendants’ ers n the ground that it is irrelevant and 
incompetent, because it shows on Its face that if Was issued under 
section 15 of the act of 1851, and in it it declares that it shall not 
affect the interest of third parties, and the patented clause recites 
that it is taken with that condition. 

Admitted subj ct to defendants’ objection. 


115 ia My “ey DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Wasninaton, D. C., Feb’y 3d, 1875. 

I, 8S. S. Burdett, Commissioner of the General Land Office, do 
hereby certify that the annexed on pages one to fifteen, inclusive, is 
a true and literal CX mplification Ola re eord of the patent for the 
K}x-Mission of San Buenaventura in Californ 1, as the same appeal 
upon the records O} this othe 

In testimony whereof, | have hereunto subseribed my name and 
caused the seal of this office to be affixed, at the city of Washington, 
on the day and year above written. 

[ SEAL. | Ss. 8S. BURDETT, 


(ommissioner O} Cieneral Land (thee 


tent ot thre United Niates ta Manuel Antonio Rodriques di li. 


116 The United States of America to all to whom these presents 
shall COIne, Greeting : 


Whereas it appears from a duly authe nese ed transcript filed 
the General L and Office of the United States that pursuant to the 
provisions of the act of Congress ap ania the third day of March, 
A. D. one thousand eight hundred and fifty, ave entitled “An act to 
ascertain and settle the private land claims in the State of Cali- 
fornia,’ Manuel Antonio Rodigues de Poli filed his petition on the 
eleventh day of November, A. D. 1852. with the commissioner to 
ascertain and settle the private land claims in the State of California, 
in which petition the said petitioner claimed the confirmation of his 
title wo a tract of land of about twelve square leagues in extent, 
known asthe Mission of San Buenaventura, said claim being founded 

upon a sale made on the Sth day of June, A. D. 1546, to Jose 

117 Arnaz by Pio Pico, then Constitutional ¢ rovernor of the Depart- 
ment of the Californias: , 

And whereas the board of land commissioners aforesaid, on the 


pattem gummi,  & 
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fifteenth day of May, A. D. 1855, rendered a decree of confirmation 
in favor of Manuel Antonio Rodrigues de Poh, which said decree 
or decision having been taken on appeal to the district court of the 
| nited States tor the south: ri district of the State of California, the 
aid district court, on the first day of April, A. D. 1861, in the cause 
entitled “The United States vs. Manuel Antonio Rodrigues de Poli,” 
he follow ing deere e. LO wit : “'This cause came on to be heard 
On appeal from the decision of the United States board of land Coni- 
missioners to ascertain and settle private land claims 1n Calitornia 
on a transcript and proceedings of said board, and the papers and 
evidence upon which said decision was made, and the further evl- 
dence adduced, and counsel for the respective parties having 


11s been heard, it 1s ordered, adjudged, and decreed that the 
decision of the said board be affirmed. 

is land of which confirmation 1s made 1s situated in the county 
Of Santa Barbara, and known as the \lission of San Buena Ventura, 
and which were known as belonging to the mission including the 
Laguna Buenemo el Pala Alto los de Seunbias de Santa Paula, la 
Catiada de la Mission, and all those lands which, at the date of the 
grant 1) this Cuse, had hot been granted Dy the Mexican Govern- 
ment, and were then recognized as lands of the mission establishment, 
excepting the orchards, vineyards, churches, and buildings belong- 
ing to thesaid mission at the date of the grant, to the extent of eleven 
leagues within said boundaries, and no more. 

“And theréafter, appeal having been taken to the Supreme Court of 

the United States, the said court did, on the first Monday of 
119 December, A. D. 1868, issue its mandate to the district court 
of the United States for the district of California, whereby it 
appears that the said Sipreme Court of the United States affirmed 
the aforesaid decree, dated Ol} the first day of April, LS6l, of the 
United States district court for the southern district of California, 
which said mandate having beeh filed on the first day of June, A. 
1). 1869, in the said district court of the United States for the State 
of California, the said district court ordered, adjudged, and decreed 
at a certified copy of said final decree of April first, one thousand 
ht hundred and sixty-one, be furnished to the surveyor general 
the United States for the State of California ;” whereupon the pro- 
ceedings of court upon title became final. 

And whereas under the 13th section of said act of March 3d, 1851, 
and the supplemental legislation, and in accordance with the pro- 

ceedings had pursuant to said act and supplemental legis- 
120 lation, there has been deposited in the General Land Office of 

the United States a return and plat of survey of the said 
claim confirmed us aforesaid, authentic ited by the signature of the 
United States surveyor general for the State of California, which 
descriptive notes and plat ot survey are in the words and heures iis 
follows, to wit: 

“ Descriptive notes of the Rancho Ex-Mission of San Buena Ven- 
tura, finally confirmed to Manuel Antonio Rodriguez de Poli, com- 
piled according to the decision of the Honorable Secretary of the 
Interior of June 18, 1874, from approved field-notes of surveys on 

5—1201 
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file in the U.S. sur. general’s office, California.—Beginning at a post 
ina mound of rocks marked ‘O No. 17 the same being corner No. 
l of the official survey of the Rancho Ojai, on the east boundary 
of the Rancho Santa Ana, at the western point of the Cuchillo de 

Azutre, from which a sycamore tree 5 feet in diameter bears 
121 south thirty-one degrees west sixty-seven links distant, and 

a live-oak tree thirty-six inches in diameter bears south thirty- 
six degrees east one hundred and twenty-two links distant. 

Thence with the true meridian, the variation of the magnetic 
needle being from fourteen degrees and ten minutes east to four- 
teen degrees and thirty minutes east, along southern boundary of 
Rancho ( jal north seventy-five cle grees and forty-five minutes east, 
at twenty links, crosses road course north and south at three chains 
ascends steep hill at ten chains top of hill. Thence along the sum- 
mit of the Cuchillo de Azufre at two hundred and sixty-two chains 
and sixty links bears boundary of Rancho Ojai and four hundred 
‘and fifty-five chains and twenty-one links toa live oak tree ten 
inches in diameter, standing on a spur on the south slope of the 

Cuchillo de Azufre, marked 8. B. M. * * *- station. 
122 Thence along the broken cliffs and spurs on the south slope 
of Cuchillo de Azufre south eighty-two degrees and thirty 
minutes east ninety-six chains and thirty-two links to a post marked 
‘Ss B. M. XXIX2 in mound of stone on the point of a spur run- 
ning south from the Cuchillo de Azufre station. 

Thence north sixty-eight degrees east twenty-four chains and 
eighty-three links to a post in mound of stone ‘S. B. M.’ —, on the 
point of a spur running south from the Cuchillo de Azufre station. — 

Thence north seventy-four degrees east one hundred and fifty- 
seven chains and sixty-six links to a post, marked ‘S. B. M. 
XXVIII, on the point of a spur running south from the Cuchillo 
de Azufre station. 

Thence north eighty-three degrees and thirty minutes east one 

hundred and seventeen chains and twenty-one links to a 
123 marked forked live oak tree thirty-six inches in diameter, 

marked ‘8S. B. M. XXAVII, standing on the point of a spur 
running south from Cuchillo de Azufre station. Thence north 
sixty-two degrees east seventy-one chains and twenty-seven links to 
a live oak tree standing on the east point of the summit of the 
Cuchillo de Azufre, marked in a former survey of the Rancho Ojai 
Q 15 station. Thence descending the eastern point of the Cuchillo 
north sixty-seven degrees and thirty minutes east thirty-two chains 
to a live oak tree fourteen inches in diameter standing on the high 
bluff bank on the east side of the Arroyo Mupee, marked ‘ O 14, 
corner No. 6 of the final survey of the Rancho Ojai station. 

“ Thence following the general course of Mupu creek south six- 
teen degrees and thirty minutes east two hundred and twenty-four 

chains and thirty-eight links to a sycamore tree standing on 
124 =the right of the arroyo and canada of Mupee, marked ‘8. P. 

11’ of the Rancho Santa Paula y Saticoy; said tree is one 
of a cluster of three trees, svcamores; it is twenty-four inches in 
diameter, and marked 8. B. Ex-M. station. 
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‘Thenee along the north boundary : the offelal survey of the 

Rancho Santa Paula VY saticoyv sou th fourteen de orees and thirty- 
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six minutes west, at five chains leaves Canada de M llpee and 
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ascend hill; at thirtv-one Chalns SUuUlLIDIL OT ridge, course eastward, 


west and descend: it forty-thre cl Us es canon one hundred 
Ink Ss VW idle, COUrS?C WeSL: al hifi V-r1\ (‘| urnmit of ridge, course 
northwest ; at sixty-four chains enters small canon; at sixty-nine 
chalus I uvVes small canon 
Thence along side hill on east s | i elo ht -three chains 
canon bears southwest, at hains ascends ridge, 
125 ninety chains summit of sam ist and west. and de- 
scends at one hundred chains ent ree canon: thence down 
the same atone hundred and thirty cha rosses road, course south- 
east, and leave canon, bearing a lit st of south, and aseend hill. 
at one hundred and thirty-nine chains summit of spur, course south- 
east, at one hundred and sixty chains mimit Of main spur, course 
south “ast and descend cradual SiO py Of ff) , it one hundred and 
ninety chains enters the Santa Clara valley,and two hundred and 
elght chains and fifty-one links to a post marked Fu. Cor. No. 10 of 
the RanchoSanta Paula y Saticoy by the sid fa fence on the east 
side of Wooley’s field, course north thirty-six degrees, west and south 
thirtv-six degrees east, from which Woolev’s house bears north 
thirty-seven degrees and thirty minutes west,station 
Thence in the Santa Clara \ ey in \ oolev’s field south 
126 fiftv-four degrees west at tuirty-eight chains and twenty-five 


links toa poston line set for a subdivision line of the Rancho 
Santa Paula y Saticoy, from which Wooley’s house bears north 
thirty-eight degrees and fifteen minutes east, and Thorn’s house 
bears north se yt nty-three deoré Cs and mortv-nve minute =“ west, f nce. 
COUTSe south, t hirty-si \ cle yrees Cust and no} th. [ hirty Si] X devrees 
west, and leaves Wooley’s field at fifty-four chains and eighty links 
Casi end of fence on line: thence along same at seventy-seven chains 
and fifty links at stake on line, one of the subdivision corners of the 
Rancho Santo Paula y Saticoy, from which Thorn’s house bears 
north five degrees east, and O’Harron’s house bears north seventy- 
elghit di “rees and forty-five minut = west, at ivhty-five chains gulch, 
one hundred and fifty links wide, course south, twenty degrees east, 

at one hundred and sixteen chains and twenty-five links 
127 stake Ol) line, one ot the subd mio COrners of the Rancho 

Santa Paula y Saticoy, from which O’Harron’s house bears 
north thirty five degrees west, at one hundred and seventeen chains 
and fiftv links, crosses gulch, course course southeast, fitty links wide 
at one hundred and fiftv-five chains stake tit the coruer of fence, 
from which a small house at the foot of the hills bears north sixty 
degrees West, at one hundred and elghty “SIX chains small house iit 
the foot of the hills bears north cw net Se VC degre = and forty-five 
minutes west, and another small house bears north about five chains 
distant, at one hundred and ninety-three chains and seventy-five 
links stake, one of the subdivision Corners of the Rancho Santa 
Paula y Saticoy, from which Colwell’s house bears north seventy- 
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two degrees and fifteen minutes west, and a school-lhonse 
128 bears north fifty-four degrees and fifteen minutes west about 

ten chains distant, at two hundred and thirty-five chains and 
sixty links, Colwell’s house bears north forty-three degrees, west at 
two hundred and forty-six chains, the east bank of a large dry ar- 
royo course southeast, at two hundred and forty-eight chains crosses 
arroyo, at two hundred and seventy-one chains and twenty-five 
links a post on line marked ‘S.9 L. 16’ and ‘S.x 15; at two hun- 
dred and eighty-nine chains, Crane’s house at the foot hills, bears 
north forty-nine degrees and fifteen minutes west, at three hundred 
and seventeen chains and fifth links end of fence, at three hundred 
and nineteen chains, Crane’s house, bears north three degrees and 
fifteen minutes west, at three hundred and forty chains, large, dry 

arroyo, one hundred links wide, course southeast, and three 
129 hundred and forty-two chains to a large redwood post on west 

bank of the arroyo marked ‘S. P. 9, for a corner No. 9 of 
the Rancho Santa Paula y Saticoy station. 

Thence south fifty-one degrees and thirty minutes, at fifteen chains, 
commence a gradual ascent over rolling fields sloping southeast, at 
forty-three chains and forty links, crosses guleh course, south seventy 
degrees, east at forty-seven chains and fifty links, Wiley’s house 
bears north fifty-two degrees and thirty minutes, west about five 
chains distant, at one hundred and nine chains, a post marked ‘S. 
P. 8’ and ‘S. B. Ex-M. station.’ 

“Thence south sixty degrees and thirty minutes west one hundred 
and fifteen chains and ninety-four links to a redwood post, corner 
No. 7 of the Rancho Santa Paula y Saticoy, from which Albert's 
house bears north seventy-five degrees and forty-five minutes, west 
station. 

“Thence south sixty-five degrees and forty-five minutes, west 

130 ~—s at five chains and seventy-five links crosses gulch course, south- 

ast at fourteen chains and fifty links, Albert’s house bears 

north thirty degrees and thirty minutes, west at thirty-five chains, 

post in mound marked ‘S. P. 6,’ corner No. 6 of the Rancho Santa 
Paula y Saticoy station. : 

“Thence south eighty-three degrees west at twenty-five chains 
crosses gulch and large canon course southeast, and forty-five chains 
and forty links to a post, corner No. 5 of the Rancho Santa Paula y 
Saticoy station. 

“Thence along hillside south eighty-one degrees west at fifteen 
chains crosses dry gulch course southeast at fifty-five chains de- 
scends brushy hill at sixty-three chains and fifty links enters large 
cafion at sixty-three chains and sixty links crosses road course, south 

at sixty-six chains crosses large ravine course, southwest at 

131 sixty-nine chains intersect offset range line in range twenty- 

two west, township two, north fifty chains and sixty-four links 

north of the of the corner to sections five, six,seven, and eight, at 

eighty-one chains deep gulch, course south; at ninety-six chains and 

eighty-eight links, a post, corner No. 4 of the Rancho Santa Paula 
y Saticoy station. | 

“Thence south eighty-one degrees and thirty minutes west, at 


” 


>= 
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thirteen chains and fifty links, mouth of cation five chains wide, course 
south; at twenty-seven chains a post in mound marked No. 2 and No. 
3, a subdivision stake of the Rancho Santa Paula y Saticoy; at thirty- 
five chains crosses canon fifty links wide, course south; at thirty-seven 
chains and fifty links crosses ravine, course southeast, fifty links wide; 
at eighty chains and fiftv links crosses deep ravine, course south 

seventeen degrees west; at ninety-nine chains crosses ravine, 
132 ~=course north and southwest, and one hundred and one chains 

and seventy-six links, a post, corner No. 3 of the Rancho Santa 
Paula y Saticoy station. 

“'Thence south seventy-thre degre es and thirty minutes west one 
hundred and two chains and ninety-six links to a post in a mound 
of rocks on the north side of the old Conijo road, and on the east side 
of the second barranea, east of the Mission of the San Buena Ventura; 
this post is corner No. 2 of the Rancho Santa Paula V Saticoy, and 
corner No. 13 of the Rancho San Miguel station. 

Thence along the line of the Rancho San Miguel, along the old 
Conijo road, north seventy-four degrees west fifty chains to station 
No. 14 of the survey of the Rancho San Miguel station. 

Thence north elghtv-seven degrees and thirty minutes west five 
chains and fifty-four links to a post in a rock mound, corner No. 3 

of the Rancho San Miguel, on the north side of the road 
133 ~—s on the east bank of the first large barranca east of the San 
buena ventura station. 

Thence along the old Canljo road and following the line of the 
RanchoSan Miguel down with the meanders south forty-nine degrees 
west two chains to station. 

Thence south twenty-seven degrees west twenty-three chains to 
station. 

Thence south forty-eight degrees and thirty minutes west seven 

hains to station. 

Thence south forty-four degrees west eleven chains and forty links 
to a redwood Post in a mound of rocks, corner No. 4 of the Rancho 
Sin Miguel, in the mouth of the Arroyo, near the sea shore station. 

Thence leaving the line of the Rancho San Miguel and following 
the meanders of the sea shore along on sand beach under a steep 

bluff bank north sixty-eight degrees and forty-five minutes 
154 west thirty-nine chains and fifty-one links to station. 
Thence south sixty-eight degrees and forty-five minutes 
west sixteen chains and fifty-five links, end of bluff bank station. 

Thence along low sand hills south seventy-five degrees west 
thirty chains and seventy links to station 

Thence north eighty-six degrees and thirty minutes west nineteen 
chains and twenty-three links to station 

Thence north sixty-two degrees and forty-five minutes west at ten 
chains, outlet of the mouth of the San Buena Ventura river; at 
twenty-three chains and sixty-eight links, set a post for station on a 
low sand hill on the sea shore. 

Thence leaving the sea shore north sixteen degrees and thirty 
minutes east at four chains and thirty eight links a post in a mound 
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he cuales 
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of rocks set for the southeast corner of the Rancho Cafiada de 
| 135 San Miguelito, thence following the line of said rancho up 
the San Buena Ventura river fifty-seven chains to station. 

Thence north two degrees west twenty-two chains and twenty- 
five links to station. 

Thence north three degrees and forty-five minutes east forty-one 
chains and sixty-six links to station. 

Thence north thirty minutes west nine chains to station. 

Thence north twenty-one degrees east eight chains and twenty 
links to station. 

Thence north forty-one degrees and fifty minutes east twenty 
chains and thirty-four links to station. 

Thence north forty degrees and thirty minutes east twenty-three 
chains and ninety-two links to station at crossing of the road to the 
Caiiada del Diable. 

Thence north twenty-five degrees and forty-five minutes east eight 

chains and ninety-e ight links to station. 
‘136 Thence north twenty-three degrees east thirty-three chains 
and sixty-four links to corner No. 8 of the Rancho Cafada 
Larga station. 

Thence following the line of said rancho south sixty-six degrees 
east at two chains enters river-bed, at seven chains leaves same: 
course southwest, and seventeen chains to station in the center of road 
from San Buena Ventura Ojai Rancho, course north and south, 
from which a live-oak tree, sixteen inches in diameter, bears south 
seventy-five degrees and thirty minutes east seventy-four links dis- 
tant. 

Thence north fifty-six degrees east twenty-nine chains to a post 
in a rock mound, corner No. 10 of the Rancho Cafi-da Larga, from 
which a live-oak tree, eight inches in diameter, bears southwest 
thirty-three links distant. 

Thence along foot hills with the line of the Cattada Larga north 
sixteen degrees east twenty-five chains and fifty links to a post in a 

mound of rocks in valley at foot of hills, corner No. 11 of the 
137 . Rancho Catlada Larga, from which a live-oak tree, ten inches 

in diameter, bears north thirty degrees east one hundred and 
thirty-one links, station. 

Thence leaving the line of the Rancho Cafada Larga and over 
broken, rough, and barren hills unfit for cultivation north eighty- 
five degrees eas: three hundred and nine chains and twenty-eight 
links to an alder post in mound and pits on top of a small size 
ridge, station ; from which a live-oak tree in Catda de los Eucinos 
bears south eighty-four degrees and forty-five minutes west, distant 
ten chains and fiftv links. 

Thence over rough and broken hills north forty degrees and fif- 
teen minutes east one hundred and thirty-three chains and sixty- 

| eight inks to a live-oak tree twenty inches in diameter, marked 

‘S. B. M. 23 station’ on top of high rocky ridge. 

| Thence descending ridge and steep bluff north at five 
138 chains, foot of the bluff, at twenty-seven chains and fifty 

| links, rocky point at foot of descent; at thirty-nine chains and 
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forty-eight links to post in rock mound on right bank of brushy 
cafion, station, from which a toyou bush five inches in diameter on 
rocky point bears south one degree and fifteen minutes east, distant 
eleven chains and eight links. 

Thence over very rough and broken hills on a line due east from 
the southeast corner of the Rancho Santa Ana west at one hun- 
dred and seventy-two chains and eighty links top of ridge, at two 
hundred chains and eighty links top of ridge, and two hundred 
and ten chains and eighty links to intersection of the southeastern 
boundary ot the Rancho Can-da Lare L \ Vi rda Sta tion, in center 
of a dry barranca, from which an elder post in rock mound marked 
‘S. B. M. P’ bears south forty-seven degrees and thirty minutes 

west, distant fifty links. 
lov Thence along boundary Ol last amed rancho north lorty- 

seven degrees and thirty minutes east at seventy-six chains 
and ninetv-six links CTOSSCS Canda de Leon - at one huncred and 
eleven chains and ninety-six links crosses Cafiada Seca, and one 
hundred and fifty-six chains and ninety-six links to post ‘C. L. No. 
t’ in rock mound, station on south side and near top of mountain 
ridge. 
Thence north thirty-one degrees west at thirty-seven chains 
CTOSSes dry culch, course West: at nine L\ LWO chains CTOSSeS Canada 
larga, course southwest; thence ascending one hundred and twenty- 
two chains to a post in mound of rock near the top of mountain 
ridge marked ‘C. L. No. 3, corner No. 3 of the Rancho Canada 
Larga station. 

Thence descending with the line of said rancho south fifty-nine 

aegrees and fifteen minutes west at twenty-three chains CTOSSsesS 

Can-da Azufre, course south: at one hundred and three 
140 ~=chains crosses Cafi-da de los Coches, course soi oe atone hun- 

dred and eighty-two chains crosses Catada de Aliso, course 
south; at two hundred and eighty-nine chains crosses Can-da Oy1 de 
Brea, course south; at three hundred and seventy-three chains to a 
post in a rock mound marked ‘C. L. No. 2,’ corner ‘No. 2’ of the 
Rancho ‘ ‘anada Larga On the line of thi Rancho Santa Ana station. 

The nce along the Cust boundary ot the last-named rancho north 
live cle Trees and thirty minutes east over rough, steep, broken hills 
on the east side of the valley of the San Buena Ventura river at 
one hundred and thirty chains enters valley, and one hundred and 
eighty-two chains to the point of beginning, containing forty-seven 
thousand elg ht hundred and nineteen acres and els ohty- three one- 

hundredths of an acre, after excluding the area of the fol- 
141 lowing four lots lying within said boundaries in San Buena 
Ventura: 

Ist lot, Mission buildings,the boundaries of which are as follows: 

Beginning at the southwest corner thereof. 

Thence N. 87° E. 7.70 chains to station. 

Then N. 3° W. 0.54 " “ station 

Thence S. 87° W. 7.70 " * station. 

Thence 8S. 8° E. 3 84 Lo point | of | beginning. 
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2d lot, Mission orchard: 

Beginning at the northeast corner thereof, from which the south- 
west corner of the Mission buildings bears N. 57° E., distant 2.30 lks. 

Thence N. 79° W. 11 chs. 68 lks. to station. 

apenes G. 11° wW.16 * 76 “ “ station. 

tg ae) pt A > i i 

Thence N.11° E.16 “ 76 “ * point of beginning. 


3d lot, Mission vinevard: 
Beginning at its southeast corner, from which the northeast corner 
of the Mission orchard bears 8S. 23° W., distant 42.88 chains. 


Thence N. 733° W. 4.82 “ “ station. 
Thence south 174 W. 15.05 chains to station. 


142 Thence 8. 76° E. 11.80 to point [of] beginning. 
4th lot, finally confirmed to Fernande Tico: 
Beginning at southwest corner of said lot. 
Thence N. 10° E. x 17.00 chains to station. 


Thence 8. 80° E. 17.00 . “ station. 
Thence 8. 10° W. 17.00 “ “ station. 
Thence N. 80 W. 17.00 . point of beginning. 


Tract No. 2 of the lands of Ex-Mission San Buenaventura, com- 
prising that part of Laguna Rancho (mentioned in the decision of 
the Honorable Secretary of the Interior of June [1 |Sth, 1874) ex- 
cluded from the finally approved surveys of the three Ranchos Rio 
de Santa Clara Guadalaxia, and Caleguas: 

Beginning at post ‘R. C. 18 & 61’ at foot of Lomia del Medio. 

Thence along boundary of the Rancho Rio de Santa Clara south 
twenty-one degrees and thirty minutes west at fifty-four chains in- 

tersects line between townships two and one north, range 
145 twenty-one west, eleven chains and thirty links east of corner 

tosections thirty-five, thirty-six,one,and two; thence through 
township one north at eighty-four chains and seven links corner of 
fractional sections one and two at one hundred and forty chains and 
forty-tive links, corner of fractional sections two and eleven at two 
hundred and twenty-six chains and eighty-eight links intersects be- 
tween sections eleven and fourteen twenty-seven chains and _ fortv- 
five links east of corner to sections eleven, fourteen, and fifteen, and 
two hundred and eighty-seven chains and fifty-eight links to post R. 
C.19 and 21 in mound of rocks station at foot of Sieneta de la La- 
guna. 7 

Thence along boundary of Rancho Guadalaxa north forty-two 
degrees and thirty minutes east, and seventy-six chains and forty- 
four links fractional corner between sections eleven and fourteen at 

one hundred and eleven chains, and seventy links fractional 
144 _—s corner between sections eleven and twelve at one hundred 

and eighty-six chains and ten links corner to fractional sec- 
tions one and twelve, and two hundred chains and sixty links to 
redwood post ‘C. 3 & 28’ station. 
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Thence along boundary of Rancho Calleguas north seventeen de- 
grees west seventy-two chains and eighty-five links to quarter sec- 
tion, post ‘C 2” on line between sections one and thirty-six of town- 
ships one and two, north ri inge twenty-one, west station. 

Thence north nine degrees ae mor y-five minutes west fifty chains 
and ninety-six links to point of beginning at cornercommon to Rancho 
Callecuas and Rancho Rio de Santa Clara. containing on® thousand 
snd threeacres and elaht ene-handredthe of anqussiiuaneenaeaeaan 

the two tracts of the lands of the Ex-Mission San Buenaventura, be- 

ing forty-eight thousand and eight hundred and twenty-two 
145 = acres and ninety-oneone-hundredths of an acre(48,822.91), and 

designated on the plats of the public surveys as lot num- 
bered forty, township one north, range twenty-one west; lot num- 
bered forty-two, township two north, range twenty-one west ; lot num- 
bered thirty-nine, township thrée north, range twenty-one west; 
lot numbered thirty-eight, township four north, range twenty-one 
west: lot numbered lorty, township two north, range twenty-two 
west; lot numbered thirty-nine, township three north, range twenty- 
two west; lot numbered thirty-nine, township four north, range 
twenty-two west; lot numbered forty-two, township two north, 
range twenty-three west: lots numbered fort , forty-one, and forty- 
four, township three north, range nema west: and lot nuln- 
bered thirty-eight, township four north, range twenty-three west, 

all of San Bernardino base and meridian. 


146 [n witness whereof, I have hereunto signed my name off- 
cially, and caused my seal of office to aa affixed, at the [city | 
of San raneseco, this 5th day of Augu |). LS74. 


(i. 8.] NETS. 'T_ STRATTON, 


[y S Sur. (re neral for California.” 


(Here follows diagram, marked page 147.) 


148 Now know ve that the enna grey ine considera- 
tion of the premises, and pursuant to the provisions of the act 
of Congress aforesaid of the 3d_ di: LV “a March, A. D. 1851, and: the 


legislation supplemental thereto, have given and granted, and by 
these presents do ree and grant, unto Manuel Antonio Rodrigus de 
Poli, and to his heirs, the tract of lan | embraced “ dese ribed in 
the foregoing survey, but with the stipulation that, by virtue of the: 
fifteenth section of the said act neither the confirmation of the 
claim nor this pat ni shall effect h interests of third persons. 

To have and to hold the said tract, with the appurtenances, unto 
the— Manuel Antonio Rodrigus de Poli, and to his heirs and assigns, 
forever, with the stipulation aforesaid. 

In testimony whereof, a U lysses s (yrant, President of the United 

States. have caused these letters to de made patent, and the 
149 seal of the General Land Office to be hereunto affixed. 

Given under my hand, in the city of Washington, this 
twenty-fourth day of August, in the year of our Lord one thousand 


j—1?0] 


 greengmpee mm 
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eight hundred and seventy-four, and of the Independence of 1 
United States the ninety-ninth 

LL. 8. | By the President: U. S. GRANT, 

| By L. D. WILLIAMSON, 


Secretary. 


} 


iit? 


L. K. LIPPINCOTT, 


» } an ' } A 
RR order oF thie (xe Neral Lana (Jihice. 


indorsed: Recorded at the request of Ferdinand Vassault, Au- 
gust Oth, A. D. 1875, at 1 o'clock p. m., in Book 1 of Patents, pp. 
DD ef seq., records ot Vi hntura COUNLY, State of California. John i ¥ 
it the United States, dist. of 


Stow. recorder. In the CITCUIL Court ! 
aren l6th. SSS. by order ot 


Cal’a. Filed August 25d, 18584, as of M 
judge. L ». 3. paw ver, clerk 
150 Plaintiffs’ COULIS next offers in « \ lcd nce the pate nt of the 
Rancho santa Paula \ Palicoy 
Defend: nts’ counsel object on the ground that it does not COVE! 
the land in question. 
Admitted, subject to defendants’ objection 


(Here follows quia lm. irked }) lo] 
15? Patent ot thi, Pancho Swot j Paula ij Naticoy. 


The United States of America to all to whom these presents shall 
come, Greeting 

Whereas it appears from a duly authenticated transcript filed in 
the General Land Ofhce of the United States that pursuant to th 
provisons ot the act ot Coner sS, approve d the third day ot March. 
one thousand eight hundred and fiftv-one, entitled “ An act to ascer- 
tain and settle the private land claims of the stare Ol California,’ John 
Pr. Davidson, James Blair, Stephe 1} \] Tibb Lis, Joseph Lb. Crockett. 
and Edward D. Baker, as claimants, filed their petition on the 3d 
day of February, 1S53, with tine commis loners, LO ascertain and 
settle the private land claims in the State of California, sitting 
as a board, in the city of San Francisco, in which petition they 
claimed the confirmation of their title to a tract of land containing 
four square leagues, more or less, situated mn the county ot 

153 Santa Barbara and State aforesaid, and known by the name 
of Santa Paula y Saticoy, said claim being founded on two 
Mexican grants to Manuel Jimeno Carsonil, the first made on the 
28th day of April, 1840, by Juan B. Alvarado, then Constitutional 
Governor of the Department of the Californias, and the second on the 
Ist day of April, 1845, by Manual Micheltorena, then Governor of 
the Department of California: and whi reas the bo ird ot land COtlLi- 
missioners aforesaid, on the 22d day of May, 1855, rendered a decree 
of confirmation in flavor of the claimants, which decree or decision 
having been taken by appeal to the district court of the United 
states for the southern district of California. and the Attorney (ren- 
eral of the United States having given notice that it was “not the 
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other purposes,’ and whereas the U.S. district court for the southern 
district of California rendered a decision whereby it ‘ recognized 
and confirmed the title and claim of John P. Davidson et al. to the 
tract of land designated as Santa Paula vy Saticov, in Santa Barbara 
county, by dismissing the appeal taken from the decision of the 
U.S. board of land commissioners,’ as appears from the certified copy 
of the final decree of the said district court, a copy of which is hereto 

annexed, the said tract of land was surveyed in conformity to 
158 the grant thereof, and the said decision, and I hereby certify 

that the accompanying map Is a true and accurate plat of the 
said tract of land, as appears by the field-notes of the survey 
thereof made by I. E. Terrell, deputy surveyor, under the directions 
of this office, which, having been examined and approved, remain 
of r¢ cord therein. The boundart SO] said tract, according to said 
said field-notes, are described as follows: Beginning at a point in 
corner of Santa Clara river, at the southeasterly corner of the Rancho 
San Miguel, at crossing O} old Con1jo road, thenee. according to 
the true meridian, the variation of thi Mage lic needle being lour- 
teen degrees and five minutes east, along north boundary of said 
ranch north lorty-five degrees and fifteen minutes west five chains 
to a large redwood post marked 8. M. No. 2, and S. P. 1, station in 

mound on right bank of Santa Clara river, and side of road. 
159 Thence following the meanders of the old Cano road and 

the north boundary of Rancho San Miguel, north fifty-eight 
degrees and fifteen minutes west one bundred and twenty-three 
chains and fifty links to station. Thence north fiftv-nine degrees 
and fifteen minutes west, at twentv chains Raymond Olivo’s house 
bears south fifty degrees and fifteen minutes west sixty-three chains 
to station, from which the same house bears south twenty-nine de- 
grees and thirty minutes west. Thence north seventy-eight degrees 
and fifteen minutes west, at twenty-eight chains and eighty-five 
links to stake at point of intersection with line between ranges 
twenty-two and twenty-three west, township two north, one chain 
and forty-six links south of corner, to sections seven, twelve, thir- 

teen, and elglteen ; at forty-eight chains crosses gfulch fitty 
160 ~=links wide, course south, west. fifty-five chains, to station. 

Thence north seventy-two chains and thirty minutes west 
twenty-four chains, to station. Thence north fifty-one degrees west 
eighty chains, to station. Thence north sixty-one degrees and 
thirty minutes west, at twenty-three chains to stake at point of in- 
tersection with offset of township line in township two north, range 
twenty-three west; at nineteen chains and seventy-five links east of 
corner of section- two, three, ten, and eleven twenty-nine chains to 
stake marked 8. P. 2, in mound of rocks, station near guleh. Thence 
leaving boundary of Rancho San Miguel and along gulch north 
seventy-seven degrees east eighty chains and fifty-three links, to 
foot of hills, and stake 8S. P. 3, near gulch, station. Thence along 
of hills north eighty-one degrees east thirty minutes east one hun- 

dred and one chains and seventy-six links to stake marked 
161 S.P. 4,station. Thence north eighty-one degrees east, at 

forty-five chains and sixty links intersects offset of township 


Cd 
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line in township two north, range twe 


ty-two west, forty-two chains 
north of corner to sections five, SIx seven, and eloht, ninetv-six 
chains and eighty-eight links, to stake marked S. P. 5, station. 
Thence not 


‘a 
(ilicil) Ohe ¢ 


th f iv hity -thre cle (wrees Cast, al lOrty chains Crosses deep 
‘hain wide, bears nearly south forty-five chains and forty 
links to stake marked a P. 6.’ STALLION. Thenee north sixty-five 
| :< ninutes east thirtV-five chains to stake at. 
PrOrini of intersection with lin between townships LWO and three 
north, range twent iains and eighty-four links 
west of corner to section- three, four. thirty-three. and thirty-four, 
one hundred and fifteen chains and ninety-four links to stake 


ee 
wa 
—e. 
a 
' 
- 
— 
. 
; 
_ 
~ 


marked ‘S. P. 3S’ station ence north hitv-one degrees 
162 nda thirty minutes east one hundred and nine chains to an 


oak tree eighteen inches in diameter. marked ‘S. P. 97 at mouth 
| y northwest station, from which ranch house 

| d forty-five minutes east one hundred 
chains distant thence north it’ iOoul cle orees east al thirty-eight 
chains ‘mouth of canon’ bears nearly north at eighty chains, 
CTOSSCS lane at one hundred and si X chains and forty links Lo stake 
. tion, with line between ranges twenty-one and 
twenty-two west, township three north, nineteen chains and twenty- 
rnve nks north of corner to sections nineteen, twenty-iour, twenty- 
tive, and thirty, three hundred and forty-two chains to stake marked 


" . : | 
ill. station from which old adobe house bea: 


ca @ . " , : 
chi POilt OL TILerset 


north elghtv-one ade orees and fifteen minutes Cust : thence 
163 = ascending north fourteen degrees and thirty-six minutes east 
at thirty chains to top of ridge bears west of north at seventy- 
thir S hains cCahnoh one chain Wide Cul;rs southeast * at one hundred 


" . " — . 4 ; 
and hitv chains tO LOp Ol rldge bears northwe ST old adove house, 


| . . ’ + : 
bears south twenty-two degrees east; thence descending into Mupee 
caflon. at one hundredand ninety-threechalns enters canon ol Murpee 


creek bears northwest and southeast two hundred and eight chains 
Ac. P J ‘QC } _ 
and hity-one ilnkKsS to svcaumore tre arked ‘S. P. 68 On right 


DONK . pupeec cre ek station: thence following ant ceneral courseot Mu- 
per creek from thirty to fifty links wide, down canon along boundary of 
Rancho ‘Sespe’ south thirty-five degrees and thirty minutes east, 
one hundred and thirty-three chains and thirty-eight links to alder 

tree four inches in diameter, on the left bank of creek and 
164 mouth of ecaflon marked ‘S. P. 12’ station; thence south 

Lwenty-tour cle rrees east HDiIMety-SIX chains to an oak tree 
twelve « hains mn diameter marked a Lo, On night bank of mouth 
ot \Mupee ere f k station : the ice south lOrey-tWO degrees.and fifteen 
minutes east, at thirtv links enters bed of Santa Clara river, course 
southwest at four chains, intersects offset of township line in town- 
ship three north of range twenty-one west thirty-nine chains and 
tiftv links east of corner to sections ten, eleven, fourteen, and fifteen ; 
at four chains and fifty links crosses river and ascends; thence 
along western slope abrupt hill, called Lomas de Santa Paula, four 
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the‘ Rancho Santa Clara del Norte’ south seventy degrees and 
165 forty-five minutes west at thirty-two chains and fifteen links to 

rock mound at point of intersection with line between ranges 
twenty-one and twenty-two west, township two north, twenty-four 
chains north of corner to sections one, six, seven, and twelve, at one 
hundred and sixteen chains enters Santa Clara river; thence along 
same at one hundred and sixty-three chains and twenty-four links to 
sycamore tree, thirty inches in diameter, marked 8. P. 15, station from 
which old adobe house bears north, thirty-one.degrees and forty-five 
minutes east, distant about fifty chains; thence south thirty-nine 
degrees and forty-five minutes west, at thirty links enters Santa 
Clara river at five chains to center of same; thence down 

center of river forty-six chains and ninety links to station ; 
166 thence south thirty-five degrees, west thirty-three chains 

and ninety links to station; thence south thirty-six de- 
grees and forty-five minutes west at twenty-six chains to a 
small island, about five chains wide, forty-seven chains and seventy- 


elght links to station at south point of island : thence south fifty-seven 


degrees and thirty minutes west ninety chains and two links to sta- 
tion : thence south hity-two degrees west twenty-four chains and 
ninety-eight links to point of beginning, containing seventeen thou- 
sand and seven hundred and seventy-three acres and thirty-three 
one-hundredths of an acre, and being designated upon the plats of 
the public surveys as lot numbered thirty-seven, in township two 
north of range twenty-one West ; lot numbered forty-one, In town- 
ship two. north of range twenty-two west; lot numbered forty-one, 

in township two, north of range twenty-three west; lot num- 
167 bered thirty-seven, in township three, north of range twenty- 

one west; lot numbered thirty-seven, in township three, north 
of range twenty-two west, and lot numbered thirty-seven, In town- 
ship four, north of range twenty-one west, of the San Bernardino 
base and meridian. 

In witness whereof, I have hereunto signed my name officially 
and caused my seal of office to be affixed at the city of San Fran- 
cisco, this twenty-fifth day of October, A. D. eighteen hundred and 
seventy. 

[ 1. 8. | SHERMAN DAY, 


/ f NS. Nurve yor (+6 fie ral hor California. 


And whereas there has been deposited in the General Land Office 
of the United States a certificate, dated the 14th day of October, 
1870. from the clerk of the circuit court of the United States for 

the ninth circuit, district of California, showing that in the 
168 cause entitled The United States v. J. P. Davidson ef al., “since 

the filing and entering of the ‘aforesaid’ decree of the cireuit 
court of the United States for the southern district of California,” 
no other or further proceedings have been had in said cause. Now 
know ye, that the United States of America, in consideration of the 
premises and pursuant to the provision of the act of Congress afore- 
said of 3d March, 1851, and the legislation supplemental thereto, 
have given and granted, and by these presents do give and grant, 
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unto the said John P. Davidson ef al., and to their heirs, the tract of 
land embraced and described in the foregoing survey, but with the 

pu iLIOn that in virtue of the 15th section ot the said act the con 
mrmation ot this said f um and this til nt shall not afteect the In- 
terests of third ersons. To have and to hold the said tract. 
168} with the appurtenances, unto the said John P. Davidson et al., 
and to their heirs and assigns ‘ever, with the stipulation 

uid 

= In testimony whereof, I, Ulysses S. Gi President of the United 
States, have caused these letters to patent, and the seal of 
t| or ern] Land (Othee to by he reunto ithixed. 

Given under mv hand at the cit Washington, this twenty 
Sect L a: V Ol April, Mn the year Of OUl Lord Olle thousand elght 
hundred and seventy-two, and of the Independence of the United 
States the ninety-sixth 

By the President U. S. GRANT. 

L. s.] By J. PARRISH, Secretary. 
( B. BOYNTON. | 
Pecorder of the General La Oi 
Recorded vol. S, yy) 2( to o4, inclush Recorded at the request 
of E. Bb. Higgins, September 2d, A. D. 1872, at 5 minutes past 3 
Sela ». J 
169) li’. A. THOMPSON, 
—_ County Record r. 
By F. N. GUTIERREZ, Deputy. 
STATE OF CALIFORNIA, 
a ity of Santa Barbara. ‘key 

[, A. B. Williams, county clerk and ex officio county recorder, in and 
for the sities as santa Barbara. do | certify that | have COonl)- 
par (] thie foregoing COPS ot patents I i incho santa Paula Vy Sati- 
COY with lnhikp annexed, and of the end Sek nts thereupon, with 
the original records of the same remaining this office, and that 
the same are correct transcripts there Irom and “of the whole of said 
original records. 

- Wit tness my hand and official seal, this 4th day of December, A. 

D). 1882. 
[SEAL] A. B. WILLIAMS, 


( ounty Record of 


By HARRY GOODCHILD, Deputy. 
Endorsed: Filed August 23, 1884, as of March 16, 1883, by order 
of judge. L.S. B. Sawyer, clerk 


170 Plaintiffs’ counsel 
sion Buenaventura, 
guez de Poli, surveyed in a 


United States district court, 


also offers plat « 
finally C 
‘cordance 


the records in) the othce of the survevor 
son, deputy survevor, and endorsed thereon 


lands of the Ex-Mis- 
rs. to to Manuel A. Rodri- 
with the final decree of the 
L3th, 1864, and located from 
general by Geo. H. ‘Thomp- 
‘Field-notes of above 


Qrli 


October 
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tracts having been examined and found correct are hereby ap yproved. 
United States surveyor general’s office, California, February 21st, 
1865.” 


L. UPSON, 


r ’ ’ ? ’ ‘ . 
{j. . Sure Jitin (rene ra. f ahitornia. 


Admitted and marked Ex. A 
(Here follows diagram, marked p. 171] 


172 Defendants’ counsel offers and reads in evidence the follow- 
ing stipulation, to wit: 


¥ ° ? . . . . " 
Stipulation Relatina ty) hvide Th, 


(Signed in duplicate 
U. S. Circuit Court. Distri t of ¢ ‘alifor nia 
R. STEINBACH ef al. vs. A. P. More et al 


It is stipulated that for the purposes of this cause and in lieu of 
the testimony of witnesses, and as evidence to be used at the hear- 
ing— 

That either party may at the hearing of the cause and without 
going before an examiner, put in whatever documentary evidence 
he may ¢ desire subje Ct tO any obje ction of relevance Vy and ry ts tene Vy, 
oat not subject to any objecti ions as to the form or mode of proof. 

That the defendants may read in evidence at the hearing, sub- 
me to any legal objection the plaintiff may urge, except as to the 

form of the evidence so offered, any or all as defendants may 
173 be advised of the transeript in ease No. 550 of The Board of 

U.S. Land Commissioners, Dadvidson et al. vs. U. S., and the 
records of U.S. district courtsin the same case. And it is admitted 
that the description in the answer corresponds with the description 
in the record of judicial possession set forth in said transcript, and 
that the survey, a traced copy of the plot of which is annexed, shows 
the boundaries of said judicial possession. 

But it is so understood that the plaintiffs on their part deny the 
validity of defendants claim of title to said premises and that de- 
fendants, on their part, deny the validity of plaintiffs’ claim of title 
to said premises. 

It is stipulated that the land claimed by the defendants is within 
the patent of the United States made to Manuel A. R. de Poli, on 

the 24th day of August, 1874, and also the said land is within 
174 the judicial survey of November, 1847, and is the land in 
controversy between the plaintiff and defendant. 

It is further admitted that there was a survey and patent purport- 
ing to be the final survey and patent by U.S. of the Rancho Santa 
Paulay Saticoy, which survey and patent does not include the premi- 
ses In controversy. 

And further, that J. P. Davidson, 8. M. Tibbetts, J. B. Crockett, E. 
D. Baker, and Jas. Blair did succeed, by proper conveyance dated 
October 11th, 1852, to whatever right and title Manuel Jimeno had 
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theretofore under and by virtue of the grant and judicial possession 
inthe demanded premises. And that defendants thereafter succeeded 
by proper mesne conveyances to whatever right and title the said 
Davidson, Tibbetts, Crockett, Baker, & Blair had in said premises. 
December Ist, 1882. 
5b. S. BROOKS, 

Solicitor for ¢ omplainants. 

175 FLOURNOY, MHOON & FLOURNOY, 


Solicitors for Defendants. 
| Endorsed :| ile d March L6, ISSS. Ly. S. B. Sawyer, clerk. 
Defendant’s counsel offers in evidence the expediente in the case, 
No. 550. and the petition for the grant of land is considered as read. 


DD fendant’s counse] otters in) evidence the petition of Manuel 
Jimeno Caserin for the grant, dated Monterey, January 8th, 1840. 


Petition of Manuel Jimeno Caserin. 


1840. Expediente preferred by Don Manuel Jimeno Casarin, peti- 
tioning for the place known by the name of “ Saticoy Vy Santa 
Paula.” 

204. Seal third-two reads: Authorized by the administra- 

176 tion of the maritime custom house of the port of Monterey, 

of Alta, California, for the years 1536 and 1837. 


Guturez. ANGEL RAMIREZ. 
This is valid for the vears 1839 and 1540. 
Alvarado. ANTONIO Ma. OSIO. 


To His Excellency the Governor: 

[, the citizen Manuel Jimeno Casarin, present myself before your 
excellency in the manner pointed out by the law, and in due form 
with the proper respect, and represent: That in the year 1838 I pe- 
titioned your excellency for a tract of land in the southern portion 
of this departmont for the purpose of cultivating and stocking it 
with my cattle and those of my wife, and to obtain in that manner 
my own livelihood and that of my family, but I thought proper to 

suspend the pre weedings ordered by your excelleney directing 
177 inquiries to be instituted (informe), intending to prosecute 

them at the first opportunity, and as in the month of June of 
the past year, Don Joaquin Ortega declared to me that he had vol- 
untarily abandoned the place called the Potrero de Santa Paula, 
which had been granted to him in July of the year 1834, because he 
had obtained another tract of land for his own use and that of his 
family in the jurisdiction of San Diego, of which he is a resident, 
and the said Senor Ortega having handed over to me the title papers 
which he had for the Potrero of Santa Paula, as he had no need of 
them, and which I now respectfully furnish your excellency, accom- 
panying this petition, | have thought proper to denounce with every 
formality; and I ask for the above-mentioned place called Potrero of 
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Santa Paula, with the extension at the same time of its lands, 
178 ~—s- which I claim,ineluding those known by the name of Saticoy 

la Sienega el Rio, and la Sierra (the mount iin), with the (Lo- 
merias) of Santa Paula and its (pocitos), as poll ited out by the map 
which properly accompanies this yy tition, promising not to dis turb 
the Indians who ure established in Satico. 

Wherefore I ask and entreat your excellency that you will be 
pl ased to grant me the tract of land point d Gut, with its extension, 
by which I shall receive a favor and bounty 

I swear, Ke. 

Monterey, 8 of January, 1540. 


(Signed) MANUEL JIMENO. 
Defendant next offers in evidence the marginal! decree of Alvarado, 
signed at Monterey, April 28th, 1540, approy ins dp -- petition of Don 
Manuel Jimeno Caserin to be the owns the farm lands 
179 known as the Santa Paula y Saticoy. 
Defendant next offers the report of the Agriculture and 


Commerce Committees endorsing the same, signed Monterey, 22d 


May, 1840, and on the 26th day of the same month sent it back to 
the Departmental Assembly approving se concession. 

Defendant next offers in evidence the authorization from Alverado, 
dated Montere v, June 10th, 1840, sienna to Don Manuel Jimeno 
Caserin the Santa Paula y Saticoy ranch. 

Defendant next offers in evidence a letter from Jose Joaquin 
Ortega, dated San Diego, June 7th, 1839,in which he sets apart this 
land. 

Defendant next offers the petition to Jose Figuerra, dated July 

dist, 1554, to Jose Joaquin Urtega oranting said lands. 
180 Defendant next offers the grant from Don Juan B. Alvarado, 
dated Monterey, April 28th, 1840, to Don Manuel Jimeno 
Casarin by the name of Santa Paula y Saticov and describing the 
same. 

Defendant next offers in evidence the Expediente y Juridical 
possession, dated Nov’r llth, 1847, and signed at Santa Barbara by 
Don Pablo de la Guerra. 


MONTEREY, April 28th, 1840. 

In view of the petition at the beginning of the expediente the es- 
tablished fact affirmed therein that the tract of land which had been 
granted to Don Joaquin Ortega called the Potrero of Santa Paula, 
is explicitly abandoned, and furthermore that the other lands ad- 
joining it, including that known as Saticoy, is in a condition to be 
granted as well as all the other land mentioned in this espediente, 
and as it is suitable and in conformity with the laws and reg- 

181 ulations concerning the matter, I declare D. Manuel Jimeno 
Casarin to be owner in fee of the above mentioned land called 
“Saticoy” up to the small hills (“Semitos”) the Potrero of Santa 
Paula up to the “ Arroyo de vat ' ” and the mountain (La Sierra) 
the “ Lorrievas” of Santa Paula and the “ Positas ” as pointed out 
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In the nap which is attached to this espediente. Let the 
18? proper orders be issued. Let it be recorded in the proper 


| | ° ? | ‘ | i 
DOOK and ie th) s espediente De aire mi tO the most excellent 
| | P : _ ' 
Departmental Assembly lor its approval 
senor |). Juan 3. Alvarado. constitutional governor ol the ( ali- 


} 


é «le ereed. and subseribe dl. LO which l certify. 
Sioned ) L\LVARAD( ). 
«1 ) VANUEL JIMENO, 


Ne ("r'¢ lary. 


, } 
’ ‘Py ye . yt 
horns, SO OTrad 


\I nEY, 22- of May. 1840. 


Being presented to the Excellent Departmental Junta, it was re- 


tteeon Agriculture 
Sioned ) JOSE Z FERNANDEZ, 


Ne "7"¢ tary. 


; — , . : : \ e | » » >») , 
solved in to-day s session to refer it to the Committe 


On the 26th of the same month the committee sent it back with 
the accompanving report 


rade FERNANDEZ. 


box ELLENT SIR: The ( ommittee on \vriculture and (commerce 
united, charged by your excellent body to report upon the 
183 espediente presented by His Excellency the Governor in the 
preceding SESSION], having ltd VIEW whiat has been done anc 
the inquiries made. and other matters as far as we were able, submits 
for the consideration of your excellent bod) the following articles: 
Article lst. The coneession made by thi Departmental Governor 
ider date of the 28th April of the present vear, as 1s set forth in 


. ' j 41 1] ' , ‘. 7, § : . * re 
Salad CO) SSQT), Of] Lille tract cuired senna ttl idl VY SAlicoy tO 
\Ianu tie » f scl s fLPDPrOo\Veqa 

>) P ao Ty, 4" . sar , : 

Fal Let the espediente De sent DACK LO | = KE xcellene, the Crover- 

, } ] | , “* thy) | ' ' 
} } {) i ¢ (is im fit i t\ PILL u pre 


(Siened S. ARGUELLO. 
Sioned) JOSE RAFAEL GONZALES 


MIONTEREY, 26- of May, LS40. 


[In this dav’s session the most excellent Departmental Junta ap 
proved thre two articl ~ whit hare embrace 7 itl the end of the preced- 
(Sion 1) \I LNUEL JIMENE a Presed. ni, 
(Sioned) JOSE Z FERNANDEZ, Secretary 


iS4 VIONTEREY. L()- of June. LS4U. 


’ 


In view ol the approbation clven lk COTTA ON the 26th day of the 
month last past of the excellent Departm ntal Junta, let a certified 
copy of the same (testimonio) be given to the party, Don Manuel 
Jimeno Cas: rin in confirmation of the tract of land called “Saticov 
v Santa Paula,” which he obtained on the 25th of April of the pres- 
ent vear. 

Sefior Don Juan B. Alvarado, Constitutional Governor of the De- 


52 A. P. MORE ET ALS. VS. RUDOLPH STEINBACH ET AL. 


partment of the Californias, so ordered and subscribed, to which 
certify. 
(Signed) ALVARADO. 
(Signed) FRANCISCO C. ARCE, Chief Clerk. 
SAN DIEGO. June Vth. LS39. 


Senor Don MANUEL JIMENO. 
My Dear Sir AnD FRIEND: With the greatest pleasure I have the 
satisfaction of sending you the title which had been granted to me 
of the “ Potrero of Santa Paula” and do not fail, my friend, 
185 to petition for it, but understood as it is explained by the 
map, since if you should merely secure the “ Potrero,” it 1s 
valueless, but including Saticoy, as I suggest to you, it may be a 
good thing. 

The Sefior Bernardo, it appears, is inclined to have “ Alpieme ” 
and not the tract of the Potrero; my friend, the title of San Juan 
Lopez has not arrived, and I beg-vou that you will not forget this 
poor man, who moreover require s it to be done. Have the goodness 
to give my compliments to the Senor Governor, and believe me, as 
far us I am able to serve you, your unchanging friend, who kisses 
your hand. 

(Signed) JOSE JOAQUIN ORTEGA. 


First Stamp. Six Dollars. 


Authorized provisionally by the Maritime Custom House of Mon- 
terey for the years 1834 and 1835. 


(Signed) RAFAEL GONZALES. 
(Signed) FIGUERRA. 
186 POLITICAL (FOVERNMENT OF ALTA, CALIFORNIA. 


Jose Figuerra, general of brigade of the army of the Mex- 
ican Republic, commanding general, inspector and superior politica] 
chief of Alta, California. 


Inasmuch as the citizen, Jose Joaquin Ortega, a Mexican by birth. 
has asked, for his own personal benefit and that of his family, for 
the tract of land known by the name of Potrero of Santa Paula, 
bounded by the Arroyo of Mupie, the rancho of Santa Paula, and 
the mountain (Sierra), having first taken the necessary steps and 
made the proper investigations as ordered by the laws and regula- 
tions, in the exercise of the powers which have been conferred upon 
me, and in conformity with the approbation of the most excellent 

departmental (territorial) deputation of the 22d of this month, 
187 sanctioning the concession of the said land of the Potrero 

of Santa Paula, made on the 15th of said month to the said 
citizen, Jose Joaquin Ortega, in the name of the Mexican nation I 
now confer upon him the aforesaid tract of land, declaring him to 
be the owner of the same by these present writings, subject to the 
payment of the tax that may be laid upon it if it should turn out 
to belong to the community (prepiros) of the Mission of Buen-ven- 
tura, when its boundaries shall be determined by the general regu- 


ee od 


As 
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lation of secularization of the mission, and on the following condi- 
tions : ) 

Ist. That it shall be subject to the conditions that shall be estab- 
lished by the r gulations that are to be made for the distribution of 
the vacant lands, and that in the meantime neither the beneficiary 
nor his heirs shall have the power to divide or alienate that which 

is adjudicated to him, nor Im post uth \ servitude, lien, bond, 
ISS mortgage, nor any iIncumbrance whatever, even for charitable 
urposes, nor convey It In mortmain 


2d. Hi shall have the right to enclose it. without prejudice to the 
cross-ways, high roads, and easements; he shall enjoy it freely and 
exclusively, diverting it to such use or cultivation as may best suit 
him; but within one year at most he shall build a house, which 
shall be inhabited. 
3d. He shall apply to the proper judge to be by him put in judi- 
cial possession,’ by virtue of this despatch, by whom the boundaries 
shall be marked out, in the limits of which he shall plant, in addi- 
tion to the land-marks, some fruit trees or forest trees of some 
utility. 

th. The traet of land in question Is on square league, more or 
less, as shown by the Lia} which accor] HlLiCcs the espediente. The 
judge who shall deliver possession shall have it measured 
SY according to the ordinance, in order to mark the boundaries, 
the surplus which follows to remain in the nation for its own 

use, 

th. If he shall contravene these condit Ons he shall lose his 
right to the land, and it shal] be denounceable by another. 

Wher fore, | order that this title. being rt carded is firm and 
binding, shall be recorded mn the proper book and be delivered to 
the party inter sted, for his protection and ul ite rior ends. 

Given in Monterey, this thirty-first of July, 1854. 

Signed) JOSE FIGUEROA. 

AUGUSTIN V. ZAMORANO, Secretary 


This 1s re ord 7 On the book for the reg stering of titles to adjudi- 
cated lands, in leaves 45, number 41, which ts used in the othee of 
the secretary, under my charge. 

Monterey, August Ist, 1554 

(Signed) ZAMORANO. 


MonvreEREY, lst of March, 1840. 
The above title is of no effect, inasmuch as Don Joaquin 
1o0 Ortega has explicitly declared that he did not want the 
land in question, and that he ceded his right at the same time 
te Don Manuel Jimeno Casarini, to whom it has this day been ad- 
judicated, with the extension explained in the espediente, which 
will be attached to the one formed at the Instance ot the said 
Ortega 
(Signed) ALVARADO. 
(Signed) MANUEL JIMENO, Secretary 
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Juan B. Alvarado, Constitutional Governor of the Department of the 
Californias: 
Inasmuch as Don Manuel Jimeno Casarin has asked for his per- 
sonal benefit and that of his family the place known by the name 
of Santa Paula y Saticoy, including the (Lominas) of Santa Paula 


I 
and the (Pocitos). its boundaries b ing from. thi “Arroyo of 
IY] Mupee ” on the east, to the small mountams (s rritas) on the 
west, and from the mountain (sierra) on the north to the 
(Pocitos) to the south, as point d out onthe map which ae ompanies 


} ' 


the proper espediente, having previously maken the nec ssary steps 
and made the proper investigations as ordained by the laws and 
regulations exercising the powers conferred upon me in the name 
of the Mexican nation, | have oranted him the said. tract of land 
with its waters and woods, declaring him to be the owner of the 
saine by these present writings, and subjecti i” IL to the approbation 
of the most excellent departmental Junta, and to the following con- 
ditions: 
Ist. He shall have the power to inclose it without prejudice to the 
high roads and cross-ways; he shall enjoy it freely and exclusively, 
directing it to such use and and culture as Teh \ best suit him, 
192 but within a year he shall build a house, and it shall be In- 
habited. 
2d. He shall petition the proper judge to be put in judicial posses- 
sion by him in virtue of this dispatch, by whom the boundaries 
shall be marked out, on the limits of which he shall place the proper 
land marks. 
3d. The land-now granted is of the extent of four square leagues, 
more or less, as shown by the nap which accompanies the espe- 
diente. The judge who shall give him possession shall have it 
measured in conformity with the evidence, the surplus that results 
remaining in the nation for its proper use. 
4th. If he contravene these conditions he shall lose his right LO 
the land, and it will be denounceable by another. | 
W herefore l order that this title, bi Ing held as firm and binding, 
shall be recorded in the proper book, and that it be delivered 
1938 to the party interested for his security and ulterior ends. 
Given at Monterey, 28th of April, 1840. 
(Signed) JUAN B. ALVARADO. 
(Signed) FRANCISCO CASEMEA ARCE, Chief Clerk. 


This title 1s recorded in the book of adjudicated lands on leaves 
24 over (y") of the office of the secretary of the Government. Mon- 
terey, date as before. 

(Signed) | ARCE. 


Filed in office Feb’y 3d, 1853. 
(Signed) GEO. FISHER, See’t’y. 


To the alealde of first instance: 
I, Manuel Jimeno, a resident of this department, appear before 
your equitable cuvurt and represent: That having contained the 


aed 
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:, . 27 er 2 =~ | , , 
eoncession Nn full owne rship Ol the tract Or i (i kKnown by thie name 


» | ’ + ° 

OF Santa Paula V eaticoy, accoraing to the boundaries cX- 

1Si4 pressed 1n thr tithe pak pve rs ana nap resper tively issued im m\ 
| . . : . ‘ 

lavor to the ¢ rovernment, | how pra’ Loabt vou will be pleased 

LO YIlVe me JUdICII! Possession accoramny IAW OT the said tract of 


} ' : ) . ’ 
ana Le pieased to recelve this pel hol) Of} COTRIMOR pape r, as ho 
: 


Sioned) MANUEL JIMENO 


SANTA B oie I 1. JVov. 12th. LS47. 


In accordance with the petition the survey, designative by bound- 


| , _ fe ES oe a ) 
aries and twdicial possession of the tract (| na catiled Santa Paula 
j | ‘y } ' a . ; 
And OSALICOV. WIL bs proceeded with bv me it present judge, iis 
: Y . _ « t . , a 
prayed tor by the party interested In the espediente (title papers) 1n 
’ 7 . 


’ 1 ’ . ’ . . 
eontormitv with the docum<e nts which accompany 1t, designating 


ior the execution of the same the 17th o 1) present month, so 
thie adjacent neighbors ma Ly ited to appear bv 
" 77 all af ew! ene. an 
LY “summons of admonition: all of which I. the first constitu- 
} } - +] }; Fadl ' ; 1) | 
maideot thedistrict of Santa bal ara. ordered, decreed. 
| : " j : Kiba vv. it, | : trial = . : 
and sloned, passing this act 1n my ofiice betore actual witnesses fol 
Mina: ’ , wy reypyry 7. laa arty) ertity 
Wiilll {}i al itevicti | rie Willie i oe os ii 


(Signed) PABLO DE LA GUERRA. 


(Sond) VICENTE MORAGA. 
RAYMUNDO OLIBAS. 


f tl | ‘der l | underst by him he declared 
of the preceding order, and velng understood vy him 1 aecia&rer 


on —, 


()n the same dav Don Manuel Jimeno being present was notified 
that me ty mirc 1 re ad ana iif knowledge (i Himsell notified, and sloned 
it with me and the witnesses present, to which | certify. 

(Sioned PABLO DE LA GUERRA. 
Sioned ) MANUEL JIMENO. 


Witnesses present : 
(S’o’d) RAYMUNDO OLIBAS 
VICT. MORAGA 


1H) Cry the SOTTieé day and year were iss ed the writs of SuUtli- 
mons ordered in the first proceeding, & 1n order that this 
may compose a part of the judicial proceedings, | have placed my 
enbric to i (Rubrie.) 
On the ranch of Santa Paula y Saticoy, this 17th day of Novem- 
by r, 1547, In obedience to the notice served on the neighboring pro- 
pri tors to said ranch, they have here met, DD) Vianuel Anguesola, In 
charge of San Buenaventura; Don Raymundo Olivas, and Don 
Felipe Lorensano, Don Juan Sanchez, Don Francisco de la Guerra, 
as attorney-1n fact-of Don José de la Guerra; Don Jose de Jesus Car- 
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rillo, as represented by his father, Don Carlos A. Carrillo, and Don 
Fernando Fico, and being informed of the fact that the survey, des- 

ignation by boundaries, and judicial possession in favor of 
197 Don Manuel Jimeno was about to be proceeded with, they 

declared that they were well informed of the proceedings, 
and to give validity to their acknowledgment they subscribed the 
same with me and the witnesses preset, to which I certify. : 


(Signed) PABLO DE LA GUERRA. 


Witnesses present: 
(Signed) VICENTE MORAGA. 
. CRISANTE LORENSANA . 
Neighboring proprietors: 
(Signed) RAYMUNDO OLIVAS. 
% D. MANUEL ANGUESOLA, 
“ By VICENTE MORAGA 


. FERNANDO FICO. 
. FELIPE LORENSANA. 
. JUAN SANCHEZ, 


By his amanuensis, 
(So’d) CRISANTE LORENSANO. 
7 CARLOS ANTO. CARRILLO. 
JOSE DE LA GUERRA Y NORIEGA. 


After which I, the judge of these decrees, appointed as Surveyors _ 
of the present act of possession the citizens Juan Pablo Ayala 
198 and Antonio Rodriguez, who, having first accepted and being 
sworn, will proceed to the discharge of the duty assigned 
them ; and to give validity to this proceeding I make it a part of the 
act, which I subscribe, Log ther with the witnesses present. 
(Signed) PABLO DE LA GUERRA. 


Witnesses : 
(Signed) VICENTE MORAGA. 
‘3 RAYMUNDO OLIVAS.. 


On the same day and year and onthe same ranch the citizens 
Antoine Rodriguez and Juan Pablo Ayala were notified of the pre- 
ceding order, and it being understood by them, they declared that 
they would accept and they did accept the duty of surveyors, and 
they took an oath by God, our Lord, with the sign of the cross, to 
execute it faithfully and legally to the best of their true knowledge 
and understanding, without any deceit or fraud upon any one, end 

they subscribed this act with me and the witnesses prese) 


199 (Signed) PABLO DE LA GUERRA. 


Witnesses: 
(Signed) VICENTE MORAGA. 
“ RAYMUNDO OLIVAS. 


Surveyors : 3 
(Signed) JUAN P. AYALA. 
“ ANTONIO RODRIGUEZ. 


ad 
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W her fore & the cald judge, immediate ly ordered to be brought 
a chain (cordel) with which the lands of said ranch are to be meas- 
ured, and ordered the surveyors to measure off fifty varas, which | 
subscribe, together with the witnesses present 


(Signed) PABLO DE LA GUERRA. 


VW itnesses present: 
RAYMUNDO OLIVAS 


Whereupon and in presence of me, the said alealde, the said sur- 
veyors took a cord made for the purpose of measuring lands, and 
with A Vara ot the “stial \iexican I neth they measured hifty 


200 varas on said cord, in order to make the said survey with it: 
and to give it validity, I affix my rubric 


(Rubric.) 


On the STnle day and Ot) the Satie ranch, i being about eight 
o clock in the morning, a the said alcal le, In order to proceed to 
the survey of the land that is to be made for Don Manuel Jimeno 
ordered the said surveyors to station themselves in the second ra- 
Vine (barranca) towards Santa Bu hnaventura, and On the main road 
which leads tothe river of Santa Clara, the bearing being E. } S., and 
passing between the small hills until it reaches said river, thev shall 
measure one hundred and four chains (cordels of 50 varas). Thence 
along the valley of said river in the direction N. E. ¢ E. to the six 
elm trees which are on the right bank of thi river, and to the west 

of the point of the hill top, they should measure one hundred 
201 and fiftv-five cordels (155) rom these elms due east to the 
said point of the hill top crossing the river, they should 


measure tw HbV-six ecordels (26), and from thence following the same 
bearing of the compass (and dispensing with the cordel for about 
One hundred and nity Varas) over the skirt of the hills until they 
come to a small ravine or gully, on the left bank of which and at 
the foot of thi slope of the hill is a small willow tree (sanquito), the 
measurement was one hundred and thirty cordels (130). From that 
point the survey followed the skirt of the hills in the direction east 
northeust until they met the arroyo called “ Colorado,” having 
measured fifty-five cordels (55.) From this point crossing the hills 
by the COLL pass N.N. E., until meeting the confluence of the Arroyo 
de Musee with the said river of Santa Clara. it was caleulated by the 

experts that they had run thirty-five cordels (35) from said 
202 confluence, bearing northwest, following the COUTSEe of the 

Arroyo de Musee until its junction with the Sisa Arroyo, 
they measured two hundred cordels (200), and from this point fol- 
lowing the bed of the last arroyo to its mouth (and where source is 
in the hills which are seen to the north), they measured thirty cor- 
dels (30). And having finished the survey thus far by sunset, 1t was 
ordered to suspend operations, to be resumed the next day. The 
above was in accordance with the orders of ne, the al ~alde, which 


Line 
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I subscribe, together with the witnesses present, according to law ; 
to which | certify 
(Signed) ; 


PABLO DE LA GUERRA. 


Subscribing witnesses: 
(Signed) VICENTE MORAGA. 
4 RAYMUNDO OLIVAS 


On the 18th day of the same month and year, in the pres- 
203 ~—ence of the neighboring proprietors, the surveyors, and others 
assembled, I gave orders that that to finish the survey of 
this ranch of Santa Paula y Saticoy, that it should begin from the 
starting point, which was the second ravine towards San Buenaven- 
tura, and on the main road passes by the small hills, and the sur- 
veyor taking the chain of fifty varas and following the bearing due 
north until they reach the summit of the hill, where is the source of 
the small ravine that comes to the plain measured sixty-six cordels 
(66), and following the same direction passing over the peak of the 
higher hill which serves as a boundary for the Messrs. Moraga until 
they reach the summit or top of the hills called the “Azufre,” and 
which are the most elevated peaks they met with, it was calculated, 
by those skilled in the matter, that the distance was one and 
204 three-quarter leagues; this is one hundred and seventy-five 
cordels ; and following the summit or ridge of these tall hill 
tops, running a course about from west southwest to east northeast, 
or very nearly, until reaching the boundaries of the confluence of 
the Arroyos of Musee and Sisa, where the survey stopped the day 
previous, the distance was calculated to be three leagues, or three 
hundred cordels (300), which concluded the act of survey in the 
presence of the surveyor & and the adjoining owners, who subscribed 
this act with me and the witnesses present, by whom it was done in 
the established form. ‘To which I certify. 


(Signed ) PABLO DE LA GUERRA. 


Witnesses : 
(Signed) CRESANTO LORENSANA. 
* VICENTE MORAGA. 
Colindantes (adjoining owners): 
(Signed) RAYMUNDO OLIVAS. 


“4 JOSE MORAGA. 
“ D. MANUEL ANGUESOLA, 
“ By VICENTE MORAGA. 

205 “ CRESANTO LORENSANA, 


For Juan Sanchez. 


(Signed) CARLOS ANTO. CARRILLO. 
. FERNANDO FICO. 
” FELIPE LORENSANA. 
a JOSE DE LA GUERRA Y NORCEGA. 


Surveyors: 
(Signed) JUAN P. AYALA. 
” ANTONIO RODRIGUEZ. 
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On the said ranch of Santa Paula y Saticoy, on the same day of 
the month and year, Don Manuel Jimeno, r siding in this depart- 
ment, accom pani d by the alealde and witnesses present subscribing 
these acts, declared: That the lands of this ranch having been 
measured, as appears by the preceding act, he took and takes the 
true and corporeal possession of said lands surveyed as they belong 
to him, by just title, with which the government favored him by 
having made him a grant to the same, and in entire conformity 

witl) the approbation of the most + <cellent Departmental 
206 Assembly, and he walked over the ground, pulled up herbs, 

scattered handsfull of earth, brok nches from the trees, and 
made other demonstrations and acts of poss ssion as a sign and evi- 
dence of that which he declared he took of the said lands: and I, 
the said Alealde, decree that from this time he shall be held and 
recognized as the true lord anc POSSeSSO! of the same. 

All which said acts were demanded D\ Don Manuel Jimeno, and, 
as a memorial for the future and for the pres rvation of his rights, 
these original proceedings were handed over to him, which [ sub- 
scribe, as well as the witnesses present, ac ording to law. ‘To which 
| certify. 


(Signed) PABLO DE LA GUERRA, 


Subseribinge witnesses 
(Sioned) VICENTE MORAGA 
- RAYMUNDE OLIV AS 


207 On the same day a legalized copy of these proceedings was 
made, to be filed in the archives of the court over which | 
preside ; 11) legal confirmation of which | subseribe this, with the 
withesses present 
(Signed) PABLO DE LA GUERRA 
Witnesses : 
Signed) VICENTE MORAGA 


GULL’EO CARILLO 


On the proper date these original proceedings were handed to the 
party interested, as five leaves written on. In testimony whereof, I 
make mv rubric. 

| (Rubrie.) 


’ 


The prope r expehses ot the Site have peel paid. 


il 
Signed) PABLO DE LA GUERRA. 


To the same alcalde of this district 
[, Manuel Jimeno, represent to you, before whom it can with most 
propriety be done, according to law 
208 That, having obtained the judicial possession of the land 
known as Santa Paula Vy Saticoyv. \\ hich the rovernment al- 
solutely conceded to me, and I, out of charity, having allowed the 
Indians Ouido and Luis Franario to sow their grain in said land, 
without their causing me any injury, | petition respectfully that 
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your honor may make them appear before you, and notifty hem 
judicially that I am the sole owner of said land,and that the houses 
which they built during my absence, that they may acknowledge 
that they have no right to sell them, nor to dispose of them to be 
rebuilt on other land, and that they alone and their families can 
inhabit them during their lifetime by virtue of the kindness which 
I show them, but without giving them, nor must they assert, any 
right to the ground on which they are built; and that in case 
209 it does not suit their convenience to continue in the enjoy- 
ment of the favor which I do them, and they should abandon 
these houses for any cause, or if their behavior should not be good, 
that the said houses shall be for the benefit of the ranch, they re- 
ceiving satisfaction from me alone for the value of said house-. 
I ask justice, &c. 
Santa Barbara, Dec. 2, 1847. 
(Signed) MAN’L JIMENO. 


SANTA BARBARA, Dec. 3, 1847. 
The Indians Guedo and Luis Francisco were served with notice 
in person, and acknowledged of the contents of the foregoing peti- 


tion , sO a the alealde. order. decree, and subseribe with the witnesses 
present, according to law. ‘To which I certify. 
(Signed) LUIS CARILLO. 
Witness : 


(Signed) RAYMUNDO CARILLO. 


210 On the same day, the Indian Guido being present, I made 

him aware of the contents of the foregoing application, which 
he said he understood, and that he would comply with what D. 
Manuel Jimeno justly desired as owner of the land named Santa 
Paula y Saticoy, and to give it binding force he made the sign of 
the cross in my presence and that of the subscribing witnesses, by 
whom it was done in the established form. I certify. 

+ (Signed) LUIS CARILLO. 

Witnesses : 
(Signed) CEASAREO LATAILLADE. 
(Signed) RAYMUNDO CARILLO. 


On the same day the Indian Luis Francisco being present, was 
informed of the contents of the application, the origin of these pro- 
ceedings, and having heard it he declared he understood it, and 

that he would comply with what D. Manuel Jimeno justly 
211 desired as owner of the land known as Santa Paula y Sati- 

coy, and to give it validity he made the sign of. the cross be- 
fore me and the subscribing witnesses, by whom it was done in the 
established form. I certify. 

(Signed) LUIS CARILLO. 

Witness: 

(Signed) RAYMUNDO CARILLO. 


On the proper date these proceedings were handed to Don Manuel 
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Juneiro for the purposes he may desire, and in testimony of which 
| subscribe with the witnesses present. 
(Sioned) LUIS CARILLO. 
Witness: 
Signed) RAYMUNDO CARILLO 


Filed in ottice Feb. 3, 1858. 
Signed ) GEO. FISHER, See’y. 
Plaintiffs’ counsel objects, on thie eround that it Is incom pe- 
A tent. as it was surveyed in 1847. which was after the Mexican 
officers had lost all authority, and after the Mexican land laws 
had ceased ; and on the further objection that the land of which the 
juridical survey was made was In a great part outside of the land 
granted. The lands granted, and as described in the map and pat- 
ent, goes up to the foot of the hills, while the lands on which the 
juridical possession is given goes over and takes in four or five 

leagues oO} the hills. 
1, and read. 

215 Defendant offers, in connection with the juridical survey 
mn the 17th November, 1547, the map made at the 
same time and ealled “Ex. J,’ in case No. 550, the same bearing a 


Admitte (i. subject to plaintiffs oprectio} 
made « 


certificate from the surveyor general’s office that 1t was a diagram, 
under the act of juridical possession. 


Objected to, on the ground that it was no part of the expediente 
of Juridical possession and was not so certified, but 1s a loose paper 


] s = ¢> 
nied 1n 1S25. 


} } = 
Admttted, subject to objection 


. Cnt , ie ; . ] 1" 
(ftiere follows dliagran). marked p. 213.) 


_ 


214 REPORTER'S Nores. Exuipit J. 


OrFICE OF THE SURVEYOR GENERAL 
OF THE UNITED STATES FOR CALIFORNIA. 

|, Theo. Wagner, surveyor general of the United States for the 
ate of California, and as such having in my office and in my 
charge and custody a portion of the archives of the former Spanish 
and Mi yican territory, or LD partie nt of | pper ( ‘alifornia. iis also 
the prekpn I's of the late board of commissions rs Lo ascertain and settle 
the private land claims in California, by virtue of the powers vested 
in me by law, do hereby certify that the preceding and hereunto 
annexed page of trucing Papel exhibits au true, full, and correct 
copy of the original diagram (marked Exhibit J) of Santa Paula 
and Saticoy, John P. Davidson, filed in case No. 550 on the docket 
of the -fore said board ot commissioners. Lou ther with the endorse- 
ments thereon, and how on file lh) this ofhies and in my custody ; that 

| have carefully compared the same with said original, and 
215 + that the same is a correct transcript therefrom and of the 

whole of such original. 
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[In testimony whereof, I have hereunto signed my name officially 
and caused ny se al of office to be affixed, at the city of San Francisco, 
this eighth day of August, 1881. 

THEO. WAGNER, 


7 ¥ 7 ' } a e ‘7 . 
l] SN Surwe yor dreneral tor California. 


Endorsed: Exhibit J. Filed August 23, 1884, as of March 16, 
1883, by order of judge. L.S. B. Sawyer, clerk. 


216 Defendant also offers the further confirmation or approval 
of Saticoy grant by Micheltorrena April Ist, 1848 


The citizen Manuel Micheltorena, brigadier-general of the Mexican 
army, adjutant-general of the principal staff of the same, Gov- 
ernor, Commander General, and Inspector of the Department of 

_ the Californias: 

Whereas D. Manuel Jimeno Casarin has shown that the ranchos 
which have been granted to him, the first named Pajaro a Salsi- 
puedes and the second called Santa Paula y Saticoy, as they are 
embraced within the ten literal leagues as expressed in the coloni- 
zation law, and that for this reason the said D. Manuel Jimeno 
prays for the approbation to be given to the supreme government 
in accordance with said law; and finding myself invested with 

supreme power, transmitted to me by the order of 11th Feb- 

217 ~—s ruary, 1541, I now approve said concessions according to the 

extent indicated by the respective maps, in order that the 
recipient and his heirs may enjoy wegen asa domain lawfully ac- 
quired and approved by the supreme government. 

City of Los Angeles, 1st April, 1843 

(Signed) MAN’L MICHELTORENA. 
(Signed) FRANCO ARCE, First Clerk. 


Filed in office Keb’y 9. 18d3. 
(Signed ) GEO. FISHER, See’y. 


Defendant rests. 


Mr. Brooks. counsel for plaintiff, offers and reads in evidence the 
following stipulation, to wit: 
Stipulation as Docume nlary Evide nce. 
In the Cireuit Court, Ninth Cireuit. District of California. 
RUDOLPH STEINBACH ef al. vs. A. P. More ef al. 
218 It is hereby stipulated that either plaintiff or defendant 
herein may read any instrument from any abstract of title of 
Santa Paula y Saticoy Rancho certified by the county recorder of 
Santa Barbara or Ventura counties. 
March 12th, 1883. 
B.S. BROOKS 
Solicitor for Plaintiff. 


FLOURNOY, MHOON anp FLOURNOY. 
Solicitors for Defe ndant. 


‘> 
, 
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Plaintiffs’ counsel offers in evidence an abstract of the title of de- 
fendants to the lands held by them and a cop) of the deed showing 
the deraignment of the title from the confirmees, who petition for 
the confirm ation of the title to the plainti 


Defendants object, because it 1s stipulated that Davidson succeeded 
Jim no the Lith October. LSo?. and that thi cli fendants succeeded 


219 Mr. BROOKS: We have a cerviiie cd COpy ot the deed from 
3) ios and Haskell LO \Mloor Thon “ R Moore and Alex. 
A. Moor conveyed the land as deseribed | thi juridical survey of 


possession on the 11th Oct., 1852. 
Object | to, on Wr rrouls : that pla tifts 1 


' 
and show defects in that of the defend 


LUSI prove their title. 


Mr. Brooks: On the 11th Oct., 1852, Jimeno conveys to John P. 
Davidson, Stephen Tibbetts, James Blair, Jas. B. Croekett, and E. D. 
Baker these lands specifying | the proportions to each; then, on the 
17 January, 1862. Thomas W. Moore, Alex. P. Moore. the defendant. 
and Henry A. Moore, by i W. Moore, his attorney, conveyed to 


(;seorge P Bri vos the whole of the rancho by the boundaries given 
In) the juridical! pOssess1on. in 1872 the patent 1s Issued, briggs and 
Hask ll then be ing th OWhers, and the pat nt is placed Of) record 

in the county recorder’s office of the county of Santa Barbara. 
220 Then, on the 25th Feb... 1881, Geo. G. Briggs and BE. W 


Haskell convey to Alex. P. Moore all the ranch except what 
in the patent, “except four leagues therein and thereof 
being heretofore patented by the United States to John P. Davidson. 
claimant 1 
Admitted in evidence, s uby ct to oblectior 
Abstract marked “ Ex. B.” 
Deed marked “ Ex, C.” 
Manuel Jimeno to John P. Davidson, Stephen M. Tibbetts, Joseph 
6. Crockett, Edward D. Baker, James Blair Deed book A, page | 2. 
Conveyed to— 


Is conveved 


John P. Davidson _ wane : 
Stephen eee . L 
Crockett & Baker AD eS 
James Biair......... | | ilar 


221 Sheriffto Mahoney. Dee < book \, page 146. 
Execution from dist. court 12th jud. dist. Tested May 25th, 

1855. Suit of David Mahoney vs. y wee McDowell, John Morris, 
and J. Beekwith. 

No record but deed in this office. 

James P. Blair to Levi Parsons. Deed book A, 30. 

Should be dated June 13th, 1853. 

States that the party of the first part owns } of the rancho. and 
conveys one-half of his interest, that is, Ath. 


| 


t 
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Rancho Santa Paula y Saticoy. 

Finally confirmed to John P. Davidson et al. 

‘A. Patented to John P. Davidson, James Blair, Stephen 
222 M. Tibbets, Joseph B. Crockett and Edward D. Baker.  Pat- 
ent issued April 22d, 1872 

Recorded book A of patents. Transcribed records from Santa Bar- 
bara county, page 329 et seq. 

B. John P. Davidson, Stephen M. Tibbets, James Blair, Joseph 
B. Crockett, Edward D. Baker, to Manuel Jimeno. Deed. 

Dated October lith, 1852. 

Consideration, $22,500.00. 

Signed by all parties. 

Acknowledged Oct. 11, 1852, before Chas. M. C. Delany, notary 
public in and for city and county of San Francisco. 

Recorded Oct. 30, 1852, at 11.30 a a. mn., by Chas. E. Huse, 
county recorder, Santa Barbara county, in book A, transcribed ree- 
ords, page 7. 

Grant, bargain, sell, and convey all of the Rancho Santa 
223 Paula y Saticoy as described in juridical possession, and 
more fully deseribed in page 11 of this abstract. 

C. Manuel Jimeno .to John P. Davidson, Stephen M. Tibbets, 
Joseph B. Crockett, Edward D. Baker, & James Blair. Deed. 

Dated Oct. 11, 1852. 

Consideration, $18,234.00. 

Signed Manuel Jimeno. 

Acknowledged Oct. 11, 1852, before Chas. M. C. Delany, notary 
public, San Francisco. 

Recorded Dec. 23, 1852, at 11 o’clock a. m., by J. W. Burrough, 
county recorder. 

Book A, transcribed records, page 12, et ser 

Grant, bargain, sell, convey, and confirm ‘all the Rancho Santa 
Paula y Saticoy as per juridical survey, more fully described, page 

11 of this abstract. 
224 D. E. D. Baker & J. D. Crockett to William W. Stow. 
Agreement to convey. 

Signed E. D. Baker, J. B. Crockett. Acknowledged Oct. 16, 1852, 
before Geo. I. Hunt, notary public, city and county of San Fran- 
cisco. 

Recorded Dec. 23, 1852. J. W. Burrough, county recorder. 
Book A. 

Agree to convey to said W. W. Stow one equal undivided half 
of their third part of Rancho Santa Paula y Saticoy, provided the 
said Stow shall pay to them the sum of seven thousand five hun- 
dred dollars with- twelve months of the llth day of Oct. 1852 

(Nothing of record appears to have been conveyed by virtue of 
this agreement. It probably lapsed.) 

See abstract, letter K. 

E. J. B. Crockett & E. D. Baker to John Morris. Deed. 

225 Signed J. B. Crockett, E. D. Baker. Acknowledged March 
14, 1853, before Solomon A. Sharp, notary public, city and 
county of San Francisco. Recorded 14 May, 1853, at 4 o'clock p. 
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a 


m. J. W. Burrough, county recorder. Book A, transcribed rec- 
ords, pape 24, et seq. Consideration, $4,000.00. (See letter L of this 
abstract.) 

Grant, bargain, and sell, convey and quit claim unto the said 
Morris one undivided sixth part of the Rancho Santa Paula Saticoy, 
as per juridical survey more fully described on page 11 of this ab- 
Stract 

I. James Blair LO Lev Parsons. Deed 

Dated Oct. 13th, 18583. 

Acknowledged before W. C. Parker, a notary public, county of 
san l rancisco, June 4, LSd5. 
ned James Blair. 

Reeorded July 15, 1853, at ll a. m. James W. Burrough, 
226 recorder. Book A, transeribed records, pave oU, ef Seq. 
Crrant, bargain, and sale of one-half of the interest of the 
party of the hirst part in and LO the Rancho Santa Paula Saticoy 
as described 

G. John P. Davidson to William I. White.’ Deed. 

Dated April Ist, 1853. 

Signed J. P. Davidson. 

Ack. before M. C. Delany, notary public, San Francisco, April 1, 
LSDs. Recorded Oct. Sth. 1853 Geo. D. Fisher. county recorder, 
book A, transeribed record, fol. 35, et se | 

Grant, bargain, and sale, remise, release, and quit claim unto the 
party of the second part one undivided one-fourth part of all the 
Rancho Santa Paula Saticoy, thereinbefore described. 

H. William F. White to Eugene Kelly. Deed. 
22( Dated April 21, 1855. 
Signed Wilham F. White. 

Ack. before Chas. M. C. Delany, notary public, San Francisco, 
April 26, 1855. 

Recorded Oct. Sth, 1853, at 45 min. p.m. Geo. 1). Fisher, county 
I’ corder. Book A, transeribed records, pipe oy, ef seq. 

Bargain and sale, remise, release, and quit claim unto the party 
of the second part, one undivided eighth part of allthe Rancho 
Santa Paula y Saticoy, as hereinafter d | 

|. Wilham F. White & Kugene Kelly, Dj his att’y-in-fact, Joseph 
R. Donohue, LO Lev Parsons. Deed. 

Dated sept. 9, 1853. 

Signed William F. White, Eugene Kelly, by Joseph Donohue, 

att’ y-1n-fact. 
228 Ack. before W. Hart, notary public, San Francisco, Sept. 
3. ISDS. 


, 
, , 
scriped, 


Recorded Oct. 5, 1855, 45 min. p.m. Geo. D. Fisher, recorder. 
Book A, transeribed records. pape YA él seq. 
Grant, bargain, and sale, remise and 


juit-claim one undivided 
one-fourth part of Rancho Santa Paula y Saticoy as hereinbefore 
deseribed. 
J. John P. Davidson to Levi Parsons. Deed. 
Dated January 10, 1854. 
Signed John P. Davidson. 
Y¥—120] 
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Ack. before William Hart, notary public, San Francisco, January 
10, 1854. 

Recorded January 17, 1854,12m. Geo. D. Fisher, recorder. Book 
A. transcribed records, page Sl, et seq. 

Grant, bargain, and sale and quit-claim to all the undivided one- 

eighth part of the Rancho Santa Paula vy Saticoy as herein- 
229 before deseribed 
K. J. B. Crockett, E. D. Baker, William W. Stow, & J. 
Bryant Hill to Levi Parsons. Deed. 
J Signed hi 4 Crockett, KE. D. Parker, William W. Stow, J. Bryant 
Hill. 
| Ack. before W. C. Parker, notar public, San I rancisco, Oct. 24, 
1855. 

Recorded May 24, 1854, at 10 o'clock a. m. Geo. 1). Fisher, re- 
corder. Book A, transcribed records, page 91, et seq. 

Grant, bargain, and sell and convey to party of the second part 
‘one undivided sixth part of the Rancho Santa Paula v Saticoy as 
hereinbefore described. And reciting that whereas heretofore, on 
the 11th day of Oct., 1552, Manuel Jimeno did convey to Joseph B. 

Crockett and Edward D. Baker one undivided third part of 
230 ~=tthe said rancho; and whereas the said Crockett and Baker 

by their contract, dated Oct. 16, 1852, did agree with Wm. 
W. Stow to convey to him one undivided half of their one-third of 
said rancho; and whereas the said Stow has assigned his interest in 
the said contract to J. Bryant Hill; and whereas the said Crockett 
and Baker, with the consent and approval, have conveyed to John 
Morris one undivided half of their undivided third part of said 
rancho, so that there now remains to the said Crockett and Baker 
only one undivided sixth part of said rancho, which sixth part they 
have agreed, with the consent of the said Stow and Hill, to sell and 
convey to Levi Parsons. 

L. Sheriff of Santa Barbara Co. to David Mahony. Deed. 

Dated Aug. 5, 1856. 

Signed Russell Heath, sheriff. 
93 Ack. Aug. 5, 1856, before Geo. D. Fisher, county clerk, 
Santa Barbara Co. 

Recorded Aug. 16, 1856. 10 o’clock a.m. Geo. D. Fisher, county 
recorder. Book A, transcribed records, page 146, et seq. : 

Conveys by sheriff’s deed all the right, title, and interest of John 
Morris in and to the Rancho. Santa Paula y Saticoy. 

(See letter E of this abstract.) 

M. James Blair to Eugene Casserly. Deed. 

Dated Jan’y 14, 1855. 

Signed James Blair. 

Ack. Jan’y 14, 1853, before Wm. Morris, notary public, San Fran- 
cisco. 

Recorded Dec. 5, 1857, 12 a.m. Eugene Lies, county recorder. 
Book A, transcribed records, page 200, et seq. 

Grants, bargains, and sells unto the party of the second 
232 part all the undivided one-half of interest of the said Blair 


* of and to the Rancho Santa Paula y Saticoy as hereinbefore 
described. 


Pe 
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N. Eugene Casserly to Henry H. Mi: Deed 


|) Luo ; 1SO}0) 
_ 
signed mucene Casserly 


Ack. before I. I. Thibault, Hotary publ c, San Francisco 
. | 6, 1860, at 9 a. m., Chas. E. Cook, county reeorder, 


book A, Transcribed Records, page 282 

(grant, bargain, and sale unto the part t the second part all the 
right. 1 tle, and interest of the first part n, and to the Rancho 
Santa Paula \ Saticoyv. as herein br mre dese bed. 


{ } Dt at \ ly 1] \ ct Joseph 2 1) ‘ Powe} of attorney 


Date i Mareh | > 1SDS 
230 Signed Kugene Kell 
ick. Mareh 15, 1853, before L. \ Sloat, notary public, San 


Recorded Oct. lo, 1853, book A, powers of attorney, Transcribed 


’ } ,?. ‘ iT ] : ' 
Grenera! pow rot att v to tak: possession OT all real estate in Santa 


| 


Barbara Co., with power to sell and convey same, with power of sub- 


+ > j . : 
LItUbION and revocation 


P. Alexander P. More to lL. W. Mor Power of attorney 

Dated Januarv 29th, 1863. 7 

Sioned Al xandel ¢ Mor 

Witness, Joseph Grant. 

Ack. January 29, 1565, before Joseph Grant, notary public, Santa 
Barbara COUNTY. 


Receorded February Jel. IS655. ‘iT +o cloek i). ttl ; 1) book oy Ooty page 26, 
Transeribe (| Ri cords. Cr ni power oF attorine \ to coll (‘| debts. 


os } 1, —_— » ea te 
24 pei debts, buy and sell mMnasanad ersecurities,and generally 
’ , ant have: Pall binds awath -: ee 
‘) 4. Liisact DUST Tie > o>] ctii nw | itis \\ : DoOWel Of] substitution 
ana revocation. 
STATE OF CALIFORNIA, f 
( *) nity ii lente “tl. ‘ 
' 74 >» a 7 , j ; > » , : . ™ : 

I, John [. Stow, county clerk and ex-officio county recorder in and 
for the county aforesaid, do hereby certify that the foregoing abstract 
: ) ' ‘ Dias ' ; . +7 i +) ae ” 7s 
Ot the Rancho Santa Paula VY mMaticoy, ti (i TPO) A tO > Ili- 


. , ‘ ' .. " 
clusive, and pages | to 10, Inclusive, Is a orrect abstract of said 


| | ‘ sy ye i ’ , . ‘ ; 
rancho, as the same appears on tie recoras othee as LO cOonveyv- 


ances affecting the same. 

Witness m\ hand and official sea this Lot 1 day Ol eb 
SEAT. ] JOHN I. STOW. 
County Recorder. 

sy ROBT W. FORTH, 


Deputy 


ISS33 


Levi Parsons to T. Wallace Mo 
Deed. 
2350) Dated November 14th, 1857 
Consideration, $16,000.00. 


\lexander - More 
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Signed, Levi Parsons. 

Acknowledged before Geo. T. Knox, notary public, Noy. 16th, 
1857. 

Recorded Noy. 23d, 1857, by Eug’e Lies, county recorder of Santa 
Barbara county, book A, Transcribed Records of Ventura Co., page 
197, et seq. ; 

Grant bargain, and sale, remise and quit-claim all the right, title, 
and interest of the party of the first part of, in, and to that tract of 
land and premises situate in the county of Santa Barbara, and known 
as the rancho of Santa Paula and Saticoy, bounded and described as 
follows, to wit: Bounded by a line commencing at a point in the 
second ravine (barranea) towards Santa Buena, and on the main 
road to the river of Santa Clara, thence running east one-quarter south, 

and passing between thesmall hills untilitstrikes said river 104 
236 cordels or surveyor’s chains of 50 varas each; thence along 

the valley of said river in the direction of northeast one- 
quarter north to the six elm'trees on the right bank of the river, 
and to the west of the point of the hill top 155 cordels; from the 
elms due east to the said point of the hill top crossing (cortando) 
the river 26 cordels; and thence in the same direction (without 
using the cordel) about 150 varas; and thence continuing the line 
over and along the skirt (folda) of the hills until it strikes a small 
willow or alder tree (sanquito) on the left bank of a small ravine or 
gully and at the foot of the slope of the hills 130 ecordels; thence 
along the skirt of the hills east northeast as far as the ar-oyo called 
the Colorado 55 cordels; thence by the way of (trozando) the hill 
in a direction north northeast as far as the confluence of the Arroyo 

Mupee with the river Santa Clara 35 cordels, more or less; 
237 thence from the said point of confluence in a northwest direc- 

tion, following the course of the Arroyo de Mupee to its june- 
tion with the Arroyo de Liza, 200 cordels: thence following the bed, 
of the last-named arroyo to its mouth or termination (disembareca- 
dura), and whose source is in the hills that are seen to the north, 
(30 cordels;) thence and from the boundaries .of the confluence of 
the Arroyo de Liza and the Arroyo de Mupee, and following the 
summits of the high hills called Azufre, being the highest and 
wooded hills in the vicinity, in a direction about east northeast to 
west southwest, as far as the summit or bluff (cima O’tope) of the 
Azufre hills, about 300 cordels or three leagues, more or less; thence 
running due south and passing over the peak of the highest hills 

(clmo mas alta), which serves as a boundary of land now 
238 or late of Messrs. Moraga, 175 cordels, or one and three-quar- 

ter leagues, more or less; thence in the same direction, and 
passing over the summit of the hills in which rises a small ravine 
that comes down to the plain, 66 cordels to the point of the second 
ravine (barranca) towards San Buena Ventura, which was the place 
of beginning. ; 


David Mahony to Alexander. P. More and Henry H. More. 2. 
Deed. Dated August 22d, 1859. Consideration, 3,500.00. Signed, 
David Mahony. Acknowledged before C. J. Brenham, notary pub- 
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lic. Se pt. Oth, TS59. Recorded Sept. Isth. ] S20, by Chas. E. Cook, 


COULLV Ie eorder of Santa Barbera COUNLY, hook A. Transeribed Ree- 
ords of Santa Barbara county, page 260, et seq 

(grant, bareain, sell. retnise, COnVey, and quit-claim unto 
2239 the said sniena of the second part, and to their heirs and 


ASSIONIS, forever, all the right, title, and In verest ot “te said 
party of the first part i and to the undivided one-sixth part of that 
certain tract of land, rine hy or farm situate In the an of Santa 
Barbara. stat of Califo kno Wh as tlie rancho otf Santa Paula 
and Saticoy. | bon ar and ieaite d as follows. to wit: Bounded 
bv il ee il point in thi second ravine (baranea ) Lo- 

irds San Buenaventura, and on the matin road tothe river of Santa 


] : ‘| ~~ , 
(lara: thence running east one quarter south, and Passlhg petween 


} ,} ; 7 a4 > ,° y* " i + } . * 
the small hills until 11 ir ikes the said river. one h dred and oul 
‘ " ‘ ’ ; ’ 
(104) ecordels or survevor’s chains of fifty varas each: thence along 
the valley of said river in the direction no! st one-quarter east to 


: I cy 
| 1] : > i -- . '" . , 7 - 
the p i the hill top crossing (cenzando) the river, twenty-six 
} } } a 1a] 4 
ordels; and thence in the same directio ithout usIng 
er lred and fiftv varas. an h 
240 the ecordels) about one hundred and fifty varas, ad Lnence 
}; — _ 4] - 1 
continulng the ine over and above tii skirt | falda )} ol the 
4 ae  - | er 7 San os / 
hills until it strikes a small willow or alder tree (ganjuito) on the 
lat han ot yy 4 | * rin > onli are , 7 thy 7 ’ t +} : | ' y 
if if WcLiliA ()i Lt SILL riuViti¢ OT Litt aLiitl ' ei it? ‘}i Liat SiOpe 5) | 
tile thretw whol a ’ Lat (fala e sh ttl 
the niiis thirty cordeis: thence aiong tli SA i] maida) ot the Nils 
' i 
east northeast as faras the arroyo e Mupee fift e cor- 
= es * +] nis Oo ; +] 
agaeis thnence DV way oT the | lrozand: i} . lh @& GIPecuion NOPFTth 
; } 4 aT ii 
northeast as far as the confluence of the Arroyo Mupee with the 
7 : eal’ RR ae plos, 
river Santa Clara, thirty-five cordels, more o ess: thence from said 
point of confluence in a northeast direction, follow Ing tne course ol 
. . . ¢ > F ">. ; ' i 
Arroyo de Mupee to its junction with the Arrovo Lisa, two hundred 
v. er , , : a. . " ; 
eorde iS; thence along the bed of this last-mentioned arrovo to its 
’ ° . ' ’ : : ' ' 
mouth or termination a baread PO} indi Whose source 18 1 the 
hilis that are see the north), thirtv cordels: thence and 


24] irom the pclae ot th f war nee of the Arroyo de Lisa 

ind the Arroyo de Mupee, and following the summit or ridge 
| led Azufre (being the highest and wooded hills in the 
VICINILTV). 1D a direction about from east northeast to west SOUTILWeSL, 


as far as the summit or bluff (avesatope) to the Azufre hills, about 
three hundred cordels or three leagues, 1 e or less: thence run- 
ning due south, and passing over the peak of the highest hills (lomas 
mas alta) which serves as a boundary of land now or late of Messrs. 
Morag lL, Olle hundred and seventy five ordels or one and three- 
quarters — more or less: thence, in the same direction, and 
passing over the summit of the hills in which rises a small ravine 
that comes Powe to the plain sixty-s iels, to the point in the 
second arroya towards san Bue naventul Wilit n Wis the place of 
begin! thle which said loma contains nh a mur square t uvues, 
more or less 


242 Stephen M. Tibbits to A. P. Moore and H. H. Moore. Deed 3. 


Dated January 16th, 1860. 


| i 70 A. P. MORE ET ALS. VS. RUDOLPH STEINBACH ET AL. 
: Consideration, $1,500.00. 
; Signed, 8S. M. Tibbits. 
Acknowledged before C. J. Brenham, notary public, January L6th, 
LS6O. 


Recorded January 20th, 1860, Chas. I. Cook, county recorder of 
Santa Barbara COUNRLY, in book A. transeribed records of Santa Bar- 
' bara county, page 27 4 et Bed. 

Doth bargain, sell, and COnVeY unto the said parties of the second 
part, their heirs and assigns, forever, all his right, title, and interest 
of, in, and to the undivided one-eighth part of that certain tract of 

land lying and being In the county Ol San] ta | Barbara, State of Cali- 
fornia, known as the Rancho of Santa Paula and Saticoy, being the 


| same rancho heretofore granted to Manuel Jimeno by Juan B. Alva- 
rado, Governor of ¢ ‘alifornia under the Re publie of Mexico, by decree, 
made at Mont rey, April 28th, 1840, and bv a concession, at 
243 Monterey, June 10th, 1540, containing four square leagues, 
more or less. 
Thomas W. More, Alexander P. More, Henry H. More, by T. W. 
More, his att’v-in-fact, to George G. Briggs. Deed 4. 
Dated January 17th, 1862. 
Consideration, $45,000.00. 
- Signed, ‘Thomas W. More, Alexands r FP. More, Henry H. More, 


by Thomas Wallace More, his attorney-in-fact. 

Acknowledged before Clinton Palmer, notary public, January 17, 
1862. 

Recorded January 24th, 1862, by F. A. Thompson, county recorder 
of Santa Barbara county, in book A, transcribed records of Santa 
Barbara county, page 324 et seq. 

Do grant, bargain, and sell unto the said party of the 

244 second part, and to his heirs and assigns, forever, all that 
certain rancho situated, lying, and being in the county of 

Santa Barbara and State of California,and known as the Rancho 
“Santa Paula y Saticoy,” and bounded and described as follows: 
Bounded by a line commencing at a point in the second ravine 
(barranca) toward San Buenaventura, on the main road to the river 
of Santa Clara; thence running east one quarter south, and pass- 
ing between the small hills until it strikes said river one hundred 
and four (104) cordels or surveyor’s chains of fifty varas each ; 
thence along the valley of said river in the direction of northeast 
one quarter north to the six elm trees on the right bank of the 
river, and to the west of the point of the hill top, one huudred and 
fifty-five (155) cordels : from the elms due e€ast to said point of hill 
top, crossing (cortando) the river. twenty-six (26) cordels. and thence 
in the same direction (without using the cordel) about one 

245 hundred and fifty (150) varas, and thence continuing the line 
over and along the skirt (falda) of the hills until it strikes a 

small willow or alder tree (sanquito) on the left. bank of a small 
ravine or gully, and at the foot of the slope of the hills, one hun- 
dred and thirty (130) cordels: thence along the skirt (falda) of the 
hils E. N. E. as far as the arroyo called the Colorado, fifty-five (55) 
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tura county, in book 10 of deeds, page 95 et seqg., Ventura county 
records. 

Remise, release, and forever quit-claim unto the said party of 

the second part, and to his heirs and assigns, all that certain 
249 lot, piece, Or parcel of iand situate in the said county of Ven- 
. tura, State of California, and bounded and particularily de- 
scribed as follows, to wit: Commencing at the northeast corner of 
subdivision No. twenty-one (21), as surveyed by W. H. Norway ; 
thence northerly along the line of G. G. Sewell one hundred and 
thirty (130) rods to a rock mound; thence westerly in a parallel 
line with the north line of Briggs’ Ranch one hundred and sixty 
(160) rods to a rock mound; thence south along the east line of the 
claim of William O’Hara to the line of the aforesaid Briggs’ Ranch; 
thence easterly along the said line to thi place of beginning, being 
one hundred and sixty (160) acres more or less of the Santa Paula 
y Saticoy grant, as finally confirmed by the United States board of 
land commissioners, except and excepting therefrom all deposits 
and veins of oil, asphaltum, bitumen, and all other mineral 
250 deposits, with full privilege of ingress and egress to and from 
the same, together with all, &c., Ke. 

A. r, More to William Lineberger. Deed i. 

Dated June 16th, 1881. Consideration, $500.00. Signed A. P. 
More. Acknowledged before C. A. Thompson, notary public, 16th 
June, 1881. 

Recorded June 27, 1881, by L. F. Easton, recorder of Ventura 
county, in book 10 of deeds, page 152 et seqg.,in Ventura county 
records. 

Reimise, release, and forever quit-claim unto the said party of the 
second part, and to his heirs and assigns, forever, all that certain 
lot, piece, or parcel of land situated in said county of Ventura, State 
of California, and bounded and particularly described as follows, to 
wit: One hundred and sixty acres of tract known as tract “J,” the 

same to be surveyed off by the county surveyor at the expense 
251 of the said party of the second part. Thesaid one hundred and 

sixty acres to be surveyed in one body immediately adjacent 
to the house 'in which said William Lineberger lives. The same 
being a part and parcel of the Santa Paula y Saticoy grant, except- 
ing therefrom all oil, asphaltum, and other mineral substances, with 
full privileges of ingress and egress to and from the same, together 
with all, &e., &e. 

A. P. Moore to Jno. A. Haralson. Deed 58. 

Dated June 16th,1881. Consideration, $1.00. Signed A. P. More. 
Acknowledged before ©. A. Thompson, notary public, June 16th, 
1881. 3 
Recorded June 27th, 1881, by L. 
county, in book 10 of deeds, page 
records. 

Remise, release, and forever quit-claim unto the said parties of 

the second part, and to their heirs and assigns, forever, all 
252- that certain lot, piece, or parcel of land situate in the said 


ee 


Kaston, recorder of Ventura 


¥ 
154 et seq.,in Ventura county 


COUNTY f Ventura state of ¢ ] bounded ina par- 
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nicnuia <eTribedi AS TOLLON Moy B if l on the south bv tract 
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fnaliv contirmed by thi nited States . land commission| ers], 
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John A. Haralson & R. C. Carlton to A. P. Moore. Deed 9. 


Dated December 5d, 155] Consideration, $1.00. Signed 
2) J yn A. Har; nm. R. C. Cartto \cknowledged before L. 
C. Mekeilv, notary publie, Di r od, ISS] 
Ragen) d Dee 10,1881, by L I. Kastin, 1 rder of Ventura county, 
10 of deeds. page 392 ef seq.. in Ventura county deeds 


| 


Ret elease, and forever quit « unto the said party of the 


2g )I irt. and » his heirs and assieons., f ever, all that certain lot. 
pie . or parcel oO} land situate in the sar county of Ventura, State 
of | .. and bouaded and particularly described as follows, to 

Bounded on the south by tract known as tract “B,” on the 


west by the summit of the first ridge west of Santa Paula Cafion, 
on tl orth bv the north line of the Santa Paula y Saticoy grant, 

east by the Santa Paula « Kk, containing about five 
nu ilred acres, the same being a part and uarcel of the Santa Paula 


’ ; ; ; Iyer AT | cel 
~—, j VY orant. as oral (1 i) yiil \Micheltoreno in eigh- 


- ' ~ 
24 Le hundred and forty-three is finally confirmed by 
Un ted States board OO] lal (it CO] nissiohers, togethe I’ with 

<i Vf c\ ( 
STATE OF CALIFORNIA, County of Vent 

| John TL. Stow, county clerk and io county recorder in 
nad for e county and State aforesaid, do hereby certify that the 
forecoing abstract of deeds numbered from | to 9, inclusive, is a 
arr ~ () cif is LO i] \ VP? Mor attect ty the 
‘ . ~~ ry -~ ' ~ ] ~ ct | | of \ - 
ie i? i ’ i ' ' Lita MLLTLLS ri eq) 
tH | e aDpD e trans rds from the county 
of S Barbara and the records of 1 ) 

Witness mv hand and ofhecial se this | lav of February, A. D 
ISS5 

Jt } | N 3 S'T't WwW h, corde 7. 

Endorsed. Ex. B. L.S. Filed August 25, 18584, as of March 16, 

LSS2, | rder of judg L. S. B. Sawye rk 


955 ~=—oG.. G. Briggs & E. W. Haskell to Alexander P. More: 


This indenture, made the 25th day of February, in the year of 
our Lord one thousand eight hundred and eighty-one, between G. 
Cy, Briggs, of the county of Yolo, Stat of California, and Kdward 
W. Haskell, of the city and county of San Francisco, State of Cali. 


10—1201 
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fornia, parties of the first part, and Alexander P. More, of the citv 
and county of San Francisco, State of California, party of the second 
part, witnesseth, that the said parties of the first part, for and in 
consideration of the SUTn of One dollar, cold coin, of the United 
States of America to them in hand paid by the said party of the 
second part, the receipt whereof is hereby ackowledged, do by these 
presents demise, release, and forever quit-claim unto the said party 
of the second part and to his heirs and assigns forever, all 
256 that certain lot, piece, or parcel of land situated in the 
county of Ventura, State of California, and described as fol- 
lows, to wit: All and singular the right, title, interest, and estate of 
sald parties of the first part in and to all the lands and premises 
embraced within and covered by the grant known as the Santa 
Paula y Saticoy, granted to Manuel Jemino Casarini by’ Manuel 
Micheltoreno, then Governor of California, within the then Repub- 
lic of Mexico; said grant is lying and situated. within the county of 
Ventura, State of California. This conveyance, quit-claim deed, 
being of all our and each of our rights, titles, interests, and estates, 
jointly and severally, in and to the whole of the lands and premises 
embraced and covered by said grant, saving and excepting the four 
leagues thereof and thereon heretofore survéyed and patented by 
the United States | to | John r. Davidson, claimant: ‘Together 
257 ~~ with all and singular the tenements, hereditaments, and ap- 
purtenances thereunto belonging or in anywise appertaining, 
and the reversion and reversions, remainder and remainders, rents, 
issues, and profits thereof: To have and to hold all and singular the 
said premises, together with the appurtenances, unto the said party 
of the second part, and to his heirs and assigns, forever. 
In witness whereof, the said parties of the first part have hereunto 
set their hands and seals, the day and year first above written. 
G. G. BRIGGS. [SEAL. 
KE. W. HASKELL. ear 


Signed, sealed, and delivered in the presence— 


SAM’L 8. MURFEY. 


STATE OF CALIFORNIA, 
City and ( ‘ounty of San Francisco. } 


P “ Ss o 


On the first day of March, A. D. one thousand eight hundred and 
eighty-one, before me, Sam’l 5. Murfey, a notary public in and for 
; the said city and county, residing therein, duly commissioned 
258 and sworn, personally appeared Ie. W. Haskell. known to me 
to be the person described in and who executed, and whose 
name is subscribed to, the within and annexed instrument, and he 
acknowledged to me that he executed the same. 
In witness whereof, | have hereunto set my hand and affixed my 
official seal, the day and year in this certificate first above written. 
[SEAL. | SAM’L 8S. MURFEY, 
Notary Public. 
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STATE OF CALIFORNIA, 
(ity County of San Francisco, | 
On the twenty-fifth day of Feb: LD). one thousand eloht 
hundred and eighty-one, before me, S S. Murfey, a notary pub- 
lic in and for the said ecitv and coun siding therein, duly com- 
missioned and sworn, personally appeared G. G. Briggs, Known to 
me to be the person deseribed who executed, and whos 
259 name is subscribed to, the wit! innexed instrument 
cl it eke wl loed Lo Wri I cecuted thie “Seiriie 
In witness whereof, | have hereunt nd and affixed my 
official seal, the day and Vear In this te first above written 
SEAL. | SAM Ss. MURFEY, 
| Notary Publi 
cecorded at the request of Harals k Carlton, March 4, 1881, at 
25 minutes Dust vy a.m 
| L. F. EASTIN, Recorder, 
by GEO. B. CRANDALL, Deputy 
STATE OF CALIFORNIA, | 
?, ial > 88 
LECORDER 8S OFFIC! 
| i. F. Eastin, county clerk and intv recorder In and 
for said county, hereby certify tl sa Tull, t ind 
correct copy of an original deed, G. G. B : & Kk. W. Haskell to 
Alexander P. More, recorded in this ok D of Deeds, page 
1()S) f j 
In withess WI Cy] ) have O Set In hand al d at- 
AS\E xed mv oft | SCI this ‘>| musaryv. A |) ISS5 
I SEA] L. F. BASTIN, 
By GEO. B. CRANDALL, Deputy 
Endorsed: Ex. C. LS. Filed A 2 ISS4, as of March 16, 
ISS3. by order of jude LS. B.S k 
Plat tis offer in evidence a lease fi ' pentier and Steinbach 
to Wm. Lineberger, marked Ex. D 
This indenture, made the 2d day of O er, LSS1, between Horace 
W. Carpentier and Rudolph Stembac parties of the first part, 
ind Wilham Lineberger, the party of second part, witnesseth 
Phat the parties of the first part hav and by these presents 
do demise and to form let unto th the second part, and 
the party of the second part has hired | taken and by these pres 
ents does hire and take, of al the pear ies of the first 
26] part, all that certain pi or f land situate in thi 
county of Ventura, being port of the lands or rancho of 
Iex-Mission of San Bu havent 1, boul land deseribed is follows, 
tO Wll ‘Tract ‘J ” of said rancho, accord to the Trhekp) and SUPYeCY 
of said Raneho Ex-Mission of San Buenaventura, as surveved ane 
subdivided by Ed. T. Hare, in Sep ber, 1875, reserving unto 
the parties of the first part the exclusi\ 


e riglit to all oils, petroleum, 
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asphaltum, and other mineral substances, and the right to mine, 
dig for, work, control, and remove the same on and from the said 
demised premises, together with the right of way over and through 
any and all parts of said premises for the purpose of working said 
nines and of transporting said substances to a market, andthe right to 
dispose of said substances and of transferring to the grantees thereof 

the same rightsasare hereinabove reserved LO the parties of the 
262 first part, and reserving also the right of way for a road over 

and across said premises for the use of adjoining and other 
tenants of said rancho, with the appurtenances, for the term of one 
vear from November Ist, 1880, to the Ist day of November, 1881, at 
the rent or sum of $150.00 dollars, payable in gold coin of the United 
States on or before the first dav of June, ISSL. 

And it is hereby covenanted and agreed that if any rent shall be 
due and unpaid, or if default shall be made in any of the covenants 
herein contained, then it shall be lawful for the parties of the first 
part to re-enter the said premises and to remove all persons there- 
from without any suit or proceeding whatever. And the party of 
the second part does hereby covenant, promise, and agree to pay to 
the parties of the first part the said rent in the manner hereinbefore 

specified, and not to let or underlet the whole Or any part of 
263 said premises without the written consent of the parties of 

the first part, and not to cut, or suffer to be cut, any timber 
or trees of any kind on said premises or on said rancho, and not to 
commit or suffer to be committed any waste on said premises; and 
that at the expiration of said term the party of the second part will 
quit and surrender the said premises in ius eood state and condition 
as reasonable vse and wear thereof will permit. 

And the parties of the first part covenant and agree that the party 
of the second part paying said rent and performing the covenants 
aforesaid shall and may peaceably and quietly have, hold, and enjoy 
tne said premises for the term aforesaid, and that thi parties of the 
first part shall and will defend the ossession of the party of the 
second part for the term aforesaid against the lawful claims of all 

persons whomsoever, and will protect and defend the party 
264 of the second part from and against any claim of rent forthe 

said demised premises for and during said term made or to 
be made by any person or persons other than the parties of the first 
part. 

In witness whereof, the said parties have hereunto set their hand, 
the day and year first above written. 

R. STEINBACH. 
H. W. CARPENTIER. 


Witness to the signatures of the parties of the first part: 
G. Rk. STEINBACH. 
his 
WILLIAM x LINEBERGER. 


mark. 


Witness to the signature of the part- of the second part: 
THOS. A. LINN. 
J. M. BROOKS. 
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OF ( ALIFORNIA | 
fy of San £re | 

event dav of Decembet . ie thousand eloht hun- 
itv-two, before } Sal S. Murfey,a notary public in 
or said city and counts ng therein, duly commis- 
land sworn, personally ay | J. M. Brooks, person- 
now too Pie Om be tine ) nm whose name Is sub- 
nnexed rument ess thereto, who, being 
sworn, deposes and says: | resides In San Buena- 
eC of f ornia that he was } sent and saw R. Stein- 
Vi to him to be the 


William Lineberger, who are know 
= ese) hed | Wriidse TLitiils i] nbseribed Ld). and who 
e annexed instrument as parties thereto, sign. seal, and 
e same: and that the said R. Steinbach and William 
r €s2c ed Lyi sane Tres . untarily ior the USeS 
th mentioned nal thak ine thre deponent, there- 
d his me as subseribine wv ess thereto. 
ess wl of have hereunto set my hand and affixed my 
clal seal, at my office, mn th tv and county of San Fran- 
. the dav and vear last above written 
\] SAM’L S. MURFEY. 
Votary Public. 
kK OF { i PENTA 
ra fe } 
enth dav of December, A. D. one thousand eight hun- 
( two, before me,Sa S. Murtey,a notary puble in 
City id county, duly: ed and sworn, person- 
(| J \i 1} Oo} Poe Pscrilei Vi tome to be the same 
se nal bseribed to nnexed instrument as a 
to. Who, velrts by\Y die .' ltl. lid depose and Say 
es in San Buenaventura t he was present and saw 
Hersa | nOowl) to till (} same person deseribed 
io executed by power of attorn from H. W. Carpentier, 
ed lnstrument. as thre < ey in fact of W. W. Car- 
er, named 1n the annexed ~ lent as the party exe- 
esame bv his said attorney, sign. seal. and deliver the 
nd that thy id KR. Steinbach acknowledged in the presence 
nt ti hie executed the same freel\ and voluntarily, as 
thy te nad deed of the said HH Ww. ¢ ari ntier. and for the 
DOtUPDPOSCS relli rel ar ned Hil (| that he. the dleponent, 
on sioned his name as as ribing witness thereto. 
ss whereof, I have hereunto set my hand and affixed my 
. the dav and vear in this certificate first above written. 
AL. | SAM’L S. MURFEY. 
Notary Publie. 
hereby agreed by and between the parties to the within lease 
e same be extended and remain in full force until Nov. Ist, 
ISS2 provi led said second party to his lease shall, on or be- 
fore June Ist, LSSz, have paid Si] | first parties the SUT of one 
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hundred and elghty dollars. The sald second party comply- 
Ing with the conditions of the written lease to be permitted to re- 
move his improvements from said demised premises. 
Dee. 25d, 1881. 
his 
WILLIAM x LINEBERGER. 


Cross, 


Witness to the signature & mark of Wm. Lineberger, the party of 
the second part hereto. 
Ih. A. THOMPSON 
J. M. RROOKS. 


STATE OF CALIFORNIA, 


Oity’and County ot San hranaisco. ( sn 

On the seventh day of December, A. D. one thousand eight hun- 
dred and eighty-two, before me, Sam'1 8. Murfey,a notary public in 
and for said city and county, residing therein, duly commissioned 
and sworn, personally appeared J. M. Brooks, personally known to 

me to be the same person whose name is subseribed to the 
269 annexed instrument as a witness thereto, who being by me 

duly sworn, deposes and says that he resides in San Buena- 
ventura, of the State of California: that he was present and saw 
William Lineberger, who is known to him to be the same person 
described or whose name is subscribed to and who executed the an- 
nexed instrument as a party thereto, sign, seal, and deliver the same, 
and that the said William Lineberger executed the same, freely and’ 
voluntarily, for the uses and purposes therein mentioned, and that 
he, the deponent, thereupon signed his name as subscribing witness 
thereto. 

In witness whereof, I have hereunto set my hand and affixed my 
official seal, at my office in the city and county of San Francisco, 
the day and year last above written. 

[SEAL. |} SAM’L S. MURFEY, 
Notary Public 


Endorsed: Ex. D. L.S. Filed August 23d, 1884, as of March 16, 
1883. by order of judge; L. S. B. Sawyer, judge. 


270 Mr. Brooks. I would like the facts to appear in regard to 

this survey. They are, that the survey was made by Deputy 
Surveyor Terrill, Dec., 1560, of 17,733 acres, approved by Surveyor 
General Mandeville, Feb. 25th, 1861, advertised, ordered into court 
as petition of claimant, G. L. Brent, attorney, April 16th, 1861 ; plat 
filed in court May 9th, 1861; exception filed by claimants; order 
setting aside the survey; a second survey by Terrill, and containing 
about eleven leagues, with same boundaries as the east avd west, 
but extending to Pasitas on the south and the Arroyo de Lusa and 
Sierra Azufre on the north; approved, pro forma, August 11th, 1864: 
decree of U.S. district court reversed by the circuit court, and Ter- 
rill’s former survey approved by Surveyor General Mandeville 
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Y hy. 2 Ath. S61]. adopt tec] at Cre at (| Oetober >ist. LS64 : 
261 petition for leave to file a bill of re ew and order grantung 
lenve. but no bill Wills filed. 


The foregoing statements of facts were by the court considered In 
evidence without the corrections of the abstract of contents being 
admitted by det idants. 

5 s e . . ® ° ’ 
Mr. Muoon. Plaintiff’s counsel has put in a quit-claim cleed 


from Briggs and Haskell to More, dated in 1881, as the origin of 
More's t 


it] to this land. want to eal! ou honors attention Lo the 
deed of John PF. Davidson to Levi Parsons. dated Jan. 10th, 1854: 
also the deed of Crockett and Baker and others to Levi Parsons, 


dated Oct. 2th. 1853. and the deed of | e' Parsons to Wallace NIore 
and Alex. P. More, dated Nov. 14th, 1857, all of which are in the 
abstract 


‘Testimony closed. 


242 endorsed: Reporters’ -notes. Filed August 25d, 1884, by 
order of judge as of Mareh l6th, 1SS35. L.S. B. Sawyer, clerk. 

973 At a stated term. to wit. the July term A. D. 1883. of the 
erreut eourt of 


the United States of America of the ninth 
judicial circuit in and for the district of California, held at the court 
POOH In the city and county of San Francisco, on Wednesday, the 
l7th day of October, in the year of our Lord one thousand eight 
hundred and eigh ty-three. 

Present: The Honorable Lorenzo Sawver, cireuit judge. 


(rds ;° Allowing fie 


R. STEINBACH ef a/ 
is, \ f HEH) 


A. P. Moreetal. } 


On Movon Ol J, B. Mhoon. lUsq.., LI s Orci red that an appeal LO 
the Supreme Court o f the United States from the decision rendered 
dh Sn aaa filed and entered herein on the 12th day of October, 

A. D. 1883, being a day in the July term, A. D. 1883, of 
274 said circuit court. as to the follow ng named defendants: A. P. 

More, John A. Harralson, R. C. Carlton, William Lineberger, 
Mahlon Thorn, am | Mary Thorn, be, an [the same hereby 1s. allowed. 
and that a certified transcript of the pleadings, stipulations, and pro- 
ceedings herein b forthwith snaialbhed to said Supreme Court of 
nited States, upon the appellants g bond in the sum of 
elo lt hundred dollars. 


27S Bond fjii App 
In the Supreme Court of the United States. 


A. P. More et al., Appellants, 
PS. 


RUDOLPH STEINBACH ef al., Respondents. 


Know all men by these presents that we, A. P. More, Marsden 


j 
: 
’ 
* 
- 
; 
; 
i 
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Kershaw, and Charles McLaughlin, are held and firmly bound unto 
Rudolph Steinbach, and Hor *e W. Carpentier in the sum of eight 
hundred dollars, to be paid to the said Rudolph Steinbach and 
Horace W. Carpentier, th executors or administrators, to which 
payment well and truly to be made we bind ourselves, and each of 
us, Jointly and severally, and our and each of our heirs, executors, 
and administrators, firmly by these presents. 

Sealed with our seals, and dated the 17th day of October, A. D. 

ISS3. 

276 Whereas the above-named A. P. More hath taken an ap- 


peal to the Supreme Court of the United States to reverse the 


+ ye 
sy] } 


decree rendered in the above action by the circuit court of the United 
States, ninth cireuit, for the district of California: now, therefore, 
the condition of this obligation is such that if the above-named <A. 
P. More shall prosecute his said appeal to effect and answer all 
costs and damages if he shall fail to make good his plea, then this 
obligation shall be void; otherwise to remain in full force and virtue. 
A. P. MORE. [A s. | 
CHAS. McLAUGHLIN. it. G3 
MARSDEN KERSHAW a 


’ 
iu 


UNITED STATES OF AMERICA, | _ 
District of California. | 


Charles McLaughlin and Marsden Kershaw, being duly sworn, 
depose and says, and: each for himself saith: That he is worth 
277 eight hundred dollars over and above all his just debts and 
liabilities and exemptions, and that they are each residents 
and householders within the district. 
CHAS. McLAUGHLIN. 
MARSDEN KERSHAW. 


Subscribed and sworn to, this 17th day of October, 1883, before 
me— 
[SEAL. | SAM’L S. MURFEY, 
Notary Publie. 


Endorsed: The form of the within bond, & the sufficiency of the 
sureties thereon, are hereby approved. (Signed) Lorenzo Sawyer, 
U.S. circuit judge. Filed October 20,1885. L. 8. B. Sawyer, clerk. 


275 iL. 4a OE Sawyer, clerk of the eircuit court of the United 
States of America of the ninth judicial ¢cistrict in and for ihe 
District of California, do hereby certify that the foregoing two lh un- 
dred and seventy-seven written pages, including maps, numbered 
from 1 to 277, inclusive, are full, true, and correct transcript of the 
record, and of all proceedings in the therein-entitled cause on appeal 
from said circuit court to the Supreme Court of the United States. 
Witness my hand and the seal of said circuit court, this 25th day 
of September, A. D. 1884. 
[SEAL. | L. S. B. SAWYER, Clerk. 
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IN THE SUPREME COURT 
UNITED STATES. 


~ en at ee eNO 


A. P. MORE Et AL.. | 


RUDOLPH STEINBACH er at., | 
it, spond nits. 


BRIEF FOR APPELLANTS. 

The matter in controversy is a large tract of land 
—seven leagues say—lying in Ventura County. 

The respondents claim under a sale by the Gov- 
enor of California to one Jose Arnaz, June 8. 1846. 
(Trans., fol. 117) confirmed and patented to De 
Poli by the United States under the Act of March 
3, 1851. 

The appellants claim under grants made by the 
Governor of California to Jimeno Casarin in 1840 
and 1843 (fols. 184 and 217) followed by a juridical 


survey and livery in deed. (Fol. 200.) 


It was stipulated that the land was covered by 


the De Poli patent and also by the Casarin survey, 


and that respondents duly succeeded to De Polis 
rights and appellants to Casarin, whatever they 
respectively might be. (Fols. 113 and 175). 

Thus is presented the ultimate question 

W hich is the better title. the sale to Arnaz ol 
July 8, 1846, foilowed by the United States patent, 
issued under the Act of March 3. 1851 to De Poll. 
or the complete Mexican transfer to Jimeno Casa- 
rin having its inception in the grants of 1840 and 
1843 ? 

Appellants make the points : 


Ist. That the sale to Arnaz was void. 


2d. That the United States Patent to De Poli 
did not transfer title. 

3d. That the title of Jimeno Casarin was com- 
plete and perfect under the Mexican system of con- 
veying, and was therefore indefeasible under the 
treaty of cession. 

4th. That even if the sale to Arnaz was valid 
his successors are estopped from denying Casarin’s 
title by the assent of Anguisola to the juridical sur- 
vey. 

The United States patent to Davidson does not 
estop him or his assigns from claiming under their 


paramount Mexican title. 


To show their title. respondents offered in evi-’ 


dence the patent issued by the United States to 


CDP. .mcomtitintinn. as 


~~ 


eg - 

——— = 

— c 
: = 


TR Aaa way 


whe 


Manuel A. R. de’ Poli, August 24. 1874 (Fol. 
116.) 


This patent recites that 
‘* Whereas, it appears from a duly authenticated 
transcript, filed in the General Land Office of the 
United States, that. pursuant to the provisions of 
the Act of Congress approved the 3d day of March, 
IS51. entitled ‘An Act to ascertain and settle the 
private land claims in the State of California,’ 
Manuel Antonio Rodriguez de Poli filed petition on 
the Lith day of November, 1852. with the Com- 
missioners, to ascertain and settle the private land 
claims in the State of California, in which petition 
the said petitioner claimed the confirmation of his 
title to a tract of land about twelve leagues in ex- 
tent, known as the Mission of San Buenaventura, 
said claim being founded ona sale made on the 8th 
day of June, A. D. 1846, to Jose Arnaz by Pio 
Pico, then Constitutional Governor of the State of 
California. ° : ° The land 
of which confirmation is made is situated in the 
County of Santa Barbara, and known as the Mis- 
sion of San Buenaventura, and.which were known 
as belonging to the Mission, including the Laguna 
Hueneme, el Palo Alto, Los de Siembres, de Santo 
Paula de la Mission, and all those lands which at 
the date of the grant in this case had not been 
granted by the Mexican Government. ° 


Now. know ve. That the United States of America, 


in consideration of the premises, and pursuant 
to the provisions of the Act of Congress aforesaid, 
on the 3d day of March, 1551, and the legislation 
supplemental thereto, have given and granted, and 
by these presents do give and grant unto Manuel 
Antonio Rodriguez de* Poli, and to his heirs, the 
tract of iand embraced and described in the fore- 
going survey, but with the stipulation that, by virtue 
of the fifteenth Section of the said Act, neither the 
confirmation of this.claim nor the patent shall affect 


the interest of third persons, 
The italies are ours. 


Appellants objected to the introduction of this 
paper as being irrelevant and incompetent. The 
patent was admitted, subject to the objection. We 


thought, and still think, the objection good. 


It appears from the answer that appellants claim 
to the premises is founded on a title, complete and 
perfect in all respects, derived from Mexico long 
prior to the patent offered, to the treaty of cession 
to the United States, and to the sale to Arnaz, re- 
cited in the patent; that at the date of the treaty 
of cession, to-wit: July 2, 1848, Jimeno, under 
whom these appellants claim, had, as was said in 
Bissell vs. Henshaw (1 Sawyer, p. 570), “ a com- 
plete and in every particular perfect title to a 
specific, finally segregated and located tract of land, 
with all the formalities, including the act of juridi- 


it alan einai ae 


cal possession, and Wis a ‘third person, — ‘LS that 
term was used in the Act of Congress referred to 
In the patent. 

lf Jimeno and his grantees are “ third persons,” 
the respondents have stipulated in the document 
offered that it shall not affect appellants’ interest. 
llow, then, can they offer it to divest appellants 


of all interest 


‘*'Third persons’ are those whose title accrued 

‘before the duty of the Government (United States) 

und its rights under the treaty attached.” 
Teschemacher rs. Thompson, ls Cal., 27 

Beard vs. Medery, 5 Wal.. 493. 

Meader vs. Norton, 11 Wal., 457. 


’ 


[It also appears from the face of the patent that 
it issued on a sale of Mission lands made by Pico. 
June 8, 1846, and no authority is shown in Pico 
to sell. and this Court will take notice that said 
sale was void, 

United States vs. Workman, 1 Wal., 745. 


United States vs. Carey Jones. 1 Wal.. 766. 


It also appears from the face of the patent that 
it was founded on a Mexican title, and as appel- 
lants claim under a Mexican title a patent from 
the United States is inadmissible as between such 
claimants. 


United States vs. White. 23 How., 249. 
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L 
For these reasons we think the objection should 


have been sustained and the patent excluded. 


Respondents also offered in evidence a patent 
from the United States to J. P. Davidson and 


others, dated the 22d day of April, 1872. 


To the introduction of this paper appellants ob- 
jected, because they, nor either of them, claimed 
under it, and that it did not include any of the 
lands referred to in their, respondents’, bill or 
appellants’ answer. It would seem to be impossible 


to have offered any evidence more irrelevant. 


I. 


If the Court be of the opinion that the pate yt fo 
De Poli is admissible in evidence we still claim that 
it did not vest title in the patentee, either as against 

Ist. Claimants under a complete Mexican title. or 


2d. The United States. 


Our first proposition is self-evident. If Mexico 
had invested Jimeno with a complete title she had 
no title to cede to the United States in 1848, and 
did, in fact, only cede as to this parcel of land 
territorial sovereignity. The United States could 
not convey by its patent, or otherwise, that which 
she never had. 

Secondly. If the sale to Jose Arnaz was void, . 
the patent issued thereon is clearly void. The 


United States can only patent its domain and con- 


-_ 


vey its territory pursuant to law. Any acts of 
even the highest officers of the United States, con- 
trary to law, will not estop the Government from 
at nying that act. 

Story On Agency, sec. a. 50, 


Hunter vs. U. S., 5 Pet., 188 


1 | 


The (upp llants title to the land described iin the 
MnNSWe)? WAS complete and pei fect in all re Sp chs pi 1) 
fo the cession of California lothe United States: and 
the United States cannot. eithe, by an Act of { O)- 
qu 88. Or patent of the Executive. or deere of the Ju- 
dicial Depart nt. in contravention of thet treaty, 
divest the (pp llants. 

As to the Mexican title. On the Sth of June. 
1840, Jimeno presented his petition to Alvarado 
praying for a grant of certain lands, including that 
formerly granted to Ortega in 1554, known as the 
Potrero de Santa Paula, as Ortega had transferred 
to him, Jimeno, his title papers therefor. He also 
asked for those places known by the names of Sa- 
ticoy, La Sienega, Kl Rio and La Sierra, with the 
Lomarias ol Santa Paula ana is Pocitas. ‘tS pointed 
out on the map. 

On the 25th of April, 1540, Alvarado made an 
order on the petition declaring Jimeno “ to be the 
owner in fee of all the above mentioned lands 


called Saticoy, up to the small hills: the Potrero 


of Santa Paula, up to the Arroya de Mupu and the 
Mountains La Sierra: the Lomarias of Santa Paula 
and the Pocitas,” and referred the Expediente to 


the Departmental] Assembly for approval. 


On the 22d of May, 1540, the Departmental As- 
sembly referred the matter to the Committee on 
Agriculture, which Committee, on the 26th of May 
‘sent it back recommending the grant of Santa 
Paula y Saticory, and on the same day, 26th May, 
the Departmental Assembly approved the grant of 
“Santa Paula y Saticory,” and June 10th, 1840, 
Alvarado ordered the title papers (grant) delivered. 

On the Ist of April, 1843, Micheltorena, being 
invested with supreine power under the order of 
the Supreme Government of the Lith of February. 
1541, approved the concessions to Jimeno accord- 
ing to the extent indicated by the map. . 

The Ortega grant transferred to Jimeno was 
made in 13854 ; Jimeno went in possession under 
his own grant in 1840. Both these titles were 
recorded in the book of adjudicated lands. 

In November, 1847, Pablo de la Guerra was 
Ist Alcalde of the District in which these lands 
are situated. 

On the Ilth of November, 1547, Jimeno, pe- 
titioned the Alcalde for juridical possession. On 
the 12th, notice that the survey would be made 


and possession given on the 17th was served on 


the neighboring owners. On the 17th. the neigh- 
bors appeared Oil tlre Pein . LTOnYe them * Don 
Manuel Anguisola, in charge of San Buenaventura.” 
The Alealde then appointed two eitizens who. 
‘having been first accepted,” were sworn, and 
proceeded to make the survey in the field by 


COmLUrses and distances 


The field notes of this survey were signed by 
ill the parties including Angutsola, and were ar- 


‘hived with the Alealde 


The answer, in its description of the land 
claimed by appellants, is a literal copy of the field 


notes of his Survey. (Fols. a and 200.) 


We submit, without fear of contradiction, that 
in no case in California, Florida, Louisiana or 
Texas has any Mexican or Spanish grantee shown 
a more perfect and complete title than the grantee 
in the case at bar. And we confidently claim that 
inless the fact that the juridical survey being made 
after July 6, 1546, vitiates said survey, Jimeno’s 
title to the land deseribed in that survey was in all 
respects perfect and complete 

Minturn Us Brower. 24 Cal 645. 
Schmitt vs. Giovanar!, 43 Cal., 617 
Malarin vs. U. S.. 1 Wal., 282. 

U.S. vs. Castro, 5 Sawyer, 625. 

Rancho Corte de Madera del Presidio. 


Copp’s Pub. Land Laws, p. 32. 
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That Pablo de la Guerra had jurisdiction to 
make the survey cannot be doubted 
Cahos vs. Raisin, 3 Cal., 443. 
White vs. Moses, 21 Cal., 34 
Merryman vs. Bourne, 9 Wal., 602 
Palmer vs. Low, 2 Sawyer, 250. 


Pico vs. U. S.. 1 Hoff. R.. 279. 


zi The laws of a conquered or ceded country re- 
main in force till altered by the new sovereign.” 
Mitchell vs. U. S.. 9 Pet., 749. 


Now, if we have’shown a perfect title from 
Mexico in Jimeno prior to the treaty of cession, 
the United States must protect it. The treaty of 
cession stipulated for such protection, and as to 
perfect titles so acquired, they could not be law- 
fully required to be presented for adjudication un- 
der the act of 1851. 


Beard vs. Federy, 3 Wal., 490. 


The tr aty was the law of the title. 


There can be no estoppel by the patent to Dav- 
idson as in favor of respondents, for the reason 
that there could be none against them arising out 
of a proceeding to which neither they nor their 
grantor was a party. 

Neither the U.S. patent to De Poli nor the U. 
5. patent to Davidson can affect the rights of the 


other party in a suit for said claims under Mexican 


rrants. because A | ~ ; itehnt on a \Miexican rrant 


from the Government. and 


: 


is a quit claim deed 


} ! ~ . : 
qaoes not enl irge or abridge pre-eXisting titles 


U.S. vs. Aredondo, 6 Pet., 736. 

New Orleans vs. De Armas, 9 Pet... 223 
Langdean vs. Hanes, 2l Wal... 52] 
Nelson vs. Moon, 5 MeLean, 319. 


Louisiana Survey Act of 


ith t ‘, Stat. at Large. p YY. 


Private Land Claims Act (135th See.), 9th 


U.S. Stat. at Large, p. 630. 


The appellants are not estopped by a quit claim 


deed under which they do not claim. 
Bigelow on Estop. 274, citing 


Kidder Vs, Blaisdel, Lh Vie.. 461. 


Under the rule in Cassid j 
339. and Boyles vs. Hinds. 2 Sawy., if these re- 


spondents derived their title by grant from the 


United States. as, for instance. under the pre-em p- 


tion or other valid act by which the United States 


disposes of ifs lands, then the patent to Davidson 


would estop these appellants for the sole reason 


that appellants would have litigated their rights 


ina proceeding to which res] ondents grantor was 


al party, and the decree mn ait Cisse would be iit} 
estoppel on both parties to this suit The case at 


bar presents no such faets. The United States 1s 


not respondents grantor. nor 1s tit appellants: 


grantor. [t never had the title to the land de- 
scribed in either patent. If so, both patents are 
void. for under the act of S51 the United States 
could issue patents only on lands the right to which 
Came from Mexico to claimants 

The land in dispute is embraced in the De Poh 
patent, that patent issued in a proceeding to which 
appellants (and their grantors) were not parties 

sy that patent the United States declared that it 
had no title or rights to the land therein described 
and that as against the United States De Poli had 
derived title from Mexico. 

By its patent to Davidson the United States did 
not undertake to do more than segregate David- 
son's land from the publu domain. lt had ho 
power to establish lines which would determine 
the rights of private parties inter sese, because 
those private parties were not parties in the pro- 
ceedings under which such patents issued. The 
land in dispute here, never was public domain. It 
either belonged to De Poli or Jimeno at the time 
of the cession to the United States, and nothing 
the United States has since done, or can now do. 
should estop those who have succeeded to De Poli 
or Jimeno from showing to whom it did then be- 
long. 


‘Tn such a case the United States has no in- 


terest.” 


U.S. vs. White, 23 Howard, 249. 


As was said in Bissell Hlenshaw. Ll Sawver. 


Asif aware of the confusion which must fol- 
iow such proceedings, tha Lct LS5] provides UCA- 
pressl that neither the fina lecree of the Board 
of Commissioners, or of th District of the Su- 
preme Court, or any patent to be issued under that 
Act. shall be conclusive against any one but the 
claimants and the United States 


Rodrigues vs. U. S., | Wal, 588 


If there were a contest between the United 
States and either of thi se patentees, Or a grantee 
of the United States and either of the patentees, 
the patent would clearly be conclusive. But how 
can such a rule apply when both parties claim the 
land under a title paramount to the United 
States ? 

The land in question does not belong to the 
United States. It is the property of either appel- 
lants or respondents. The title came from Mex- 
ico to its present owners—not from the United 
States. The determination of the suit will de- 
pend upon the question: To whom did Mexico 
convey? If Mexico conveyed the property to ap- 
pellants, the U nite dd States cannot CONnVe it to re- 
spondents; and. on the other hand. if she conveyed 
it to respondents, the United States cannot convey 


it to appellants. The United States has, by its 


Executive Department, segregated it from the 
public domain, and it now remains for the Judicial 
Department of the Government, as the last duty 
of the Government under the treaty, to determine 
to whom Mexico did convey, and to then protect 


the Mexican grantee in his property. 


LIT. 


But if the Pico sale. upon which the De Poli pat- 
ent issued. 18 valid, and thre juridical SUPrLEY of No- 
vember. 1847, is void, the respondents (tre estopped, 
From 10 objecting to the lines the h established and 


agreed upon by Anguisola, in charge of the Mission. 


The recital in the juridical survey, that the 
neighboring owners were present and consented to 
that survey and the lines then established, and 
that Anguisola was then in charge of the Mission 
lands, and was present and _ satisfied with said 
lines, is presumptively true. 

California Code of Civil Procedure, § 1963, 
Subd. 14. 


Stinson vs. Hewkins, 13 Fed. Likp., Sao. 


Respondents are estopped by their assent from 
denying the division line between themselves and 


defendants. 


Stow vs. U. S.. 19 Wal.. 13. 


-) 
The line established by agreement controls as 
hetween the parties or their privies, 
sown Ex’tr’s vs. Chappell. 12 Wal.. 681. 
B Kx t Chappell, 12 Wal., 681 


FOr 


1 Ze. 


Bigelow Of) Kistop (od Kd.), és 
Spring vs. Hewston, 52 Cal., 442 
Carpentier vs. Thurston, 24 
Alviso vs. U. S., 8 Wal., 33 
Higueaes vs. U. S.. 5 Wal., 827. 


— 


Fossatt’s Case. 2 Wal... 715. 


‘¢ Acquiescence in error takes away the right 
objecting to it.” 


California Civil Code, § 3516. 


We respectfully claim- 
|. That respondents have shown no title, his 


patent heing incompetent evidence of title in this 


suit. 


2. That they have not alleged or shown pos- 


SeSSION. 
3. That the patent to Davidson is irrelevant 
and inadmissable in this suit. 


4. That appellants have shown possession since 


1840. 
5. That appellants have shown a perfect title 
under the grant to Jimeno. 
6. That the Alealde’s survey of 18 17 was duly 


authorized. 


1G 


7. That the recitals in the Alealde’s juridical 
record, are presumptively true. 

S. That the juridical survey made in the pres- 
ence and with the consent of the neighboring own- 
ers estops them in this case 

9. That a U. S. patent issued on a Mexican 
grant is a quit claim deed, and does not affect pre- 
existing titles. 

10. ‘That a U.S. patent issued on a Mexican 
grant does not estop parties claiming under titles 


paramount to the United States. 


And therefore ask for judgment. 


GEORGE FLOURNOY and 
JOHN B. MHOON, 
Attorneys for A ppe llants. 


No. 
IN THE 
Supreme {| our' of the {|nited States, 


te 


A. P. MORE ET AL. 


Appellants, 
RUDOLPH STEINBACH ET AL, 
Appellees. 


Brief for Appellees. 


EF. S. PILLSBURY, 


litorney for Appellees. 


filed this day of 1888. 
Clerk, 
By Deputy Clerk. 


SAN FRANCISCO: 
H. S. Crocker & Co., PRINTERS, 215-219 BUSH STREET. 


S S. That the juridical su 


ence and with the consent of the neigh! 


4 crant is a quit claim ad NM ulfect pre- 
existing titles. 

:- ' 

‘ lO. ‘bhata U.S. patent issued on a Mexican 
ae yrant does not estop parties claiming under titles 
a 

eS paramount to the United States 


bs GEORGE FLOURNOY and 
: JOHN L. MHOON, 


ee 
ee ge og 


17/0) Met FO) Appellants 


Cn ge 
* rate? 2 
‘ 


i 


eae Ke 
e 


Noa. 


IN THE 


Supreme {| our' af the {|nited States, 


eR 


A. P. MORE ET AL, 
| Appellants, 


ALY 


RUDOLPH STEINBACH ET AL, 


Appellees. 


Brief for Appellees. 


Ek. S. PILLSBURY, 


ifforneé. for ‘ i ppellees. 


ree 
filed this day o/ 1888. 

Clerk. 

By Deputy Clerk. 


SAN FRANCISCO: 
H. S. Crocker & Co., PRINTERS, 215-219 BUSH STREET. 


eee cea 


Interest reipublica ul fines s2t lel7ume. 


‘It is this unassailable character which gives to it (the 
Patent of the United States) its chief, indeed its only value, 
as a means of quieting its possessor in the enjoyment of 


the lands it embraces.”—vsog U. S. 647. 


‘Whoever holds it must recover against those who have 
only unrealized hopes to obtain it, or claims which it is the 


- 


exclusive province of a Court of equity to enforce.”—706 


“ fe SAE sale sag 


itn the Supreme Court of the thntited States, 


A. P. MORE ir AL.. 
Appella i i. 
EA) 


RUDOLPH STEINBACH et Aut. | 
Appellees. 


BRIEF OF APPELLEES. 


This is a bill in equity, brought by the appellees 
(plaintiffs) against the appellants (defendants), to de- 
termine the adverse claims of the appellants to the land 
described in the complaint, which is Tract No. 1 of the 
Rancho “ Ex-Mission of San Buenaventura,” as the 
same is described and bounded in the patent of the 
United States, issued to Manuel Antonio Rodriguez de 
Poli, on the 24th day of August, 1874. It is conceded 
that De Poli’s title to said tract, and all his nghts under 
said patent duly passed to appellees, by proper convey- 


— 


ances, prior to the bringing of the suit (Trans., fol. 113). 


QUESTION INVOLVED. 
The only question presented is this: Can a grantee 
of an imperfect Mexican grant—one as to which no 
survey had been made or juridical possession deliv- 


ered*—formally present his claim to the Board of Land 


*Wesay: ‘‘Astowhich no survey had been mad r juridical possession delivered, 
because, as will appear further on, these pretended acts were not performed by the so- 
called Mexican officials until the :7th and 18th days of November, 1847, while their pores 


’ 


to perform them terminated July 7th, 1846 (Appellants’ Brief, pp. 8-9; Transcript, fols. 196 
. 


Commissioners, under the Act of March 3d, 1851, en- 


titled “An Act to ascertain and settle the private land 
claims, in the State of California,” procure a decree of 
confirmation to be made by the Board, a final survey to 
be completed and approved, a patent of the United 
States to be issued upon that survey, accept the said 
patent, and then, years afterwards, turn around and 
claim that the decree of confirmation, the final survey 
and the patent did not embrace a// the land which he 
should have had under the grav/, and, thereupon, claim, 
as against another patentee of the United States, the 
pretended excess alleged to have been excluded from the 
decree of confirmation, the final survey and the patent ? 
It is impossible to answer this question more con- 
clusively than by asking it. Its simple statement is 
the strongest argument that can be made in favor of 


the appellees. 


Even with respect to a ferfeci Mexican grant this 
precise question has been decisively answered in the 


negative by the Supreme Court of the State of Calli- 


fornia, in 
Cassidy v. Carr, 48 Cal., 339, 


and by the Circuit Court of the United States, for the 


District of California, in 


Boyle v. Hinds, 2 Sawyer, 52 


This was but carrying out what had been said in the 
earlier case of 
Minturn v. Brower, 24 Cal., 664, 
where the court used the following language: 


4 


‘That the citizen of the Mexican R« p iblic who was seized in fee 


— 


simple absolute of lands in California, at the date of treaty, and who 
thereafter elected, according to its provisions, to become a citizen of 
the United States, could, if he chose to do so, have submitted his title 
and claim to such lands to be passed upon by the Commissioners and 


the proper Courts, under the Act of 1851, have no doubt.” 
leschemacher Vv. lhonepson, ee’ Cal.. 25-26, 


is but another way of stating the same proposition. 


The court there say (per Field, C. J.): 

By the Act of March 3d, 1851, the Government has established a 
tribunal for the investigation of the validity of the titles asserted to 
have existed prey ious to the cession; required evidence to be presented 
respecting the same; designated law ofhcers to appear and litigate the 
matter on behalf of the United States; authorized appeals, first to the 
District and then to the Supreme Court and appointed surveyors to 
survey and measure off the land, when once the title has been recog- 


. 
' 


nized and confirmed. By the various proceedin; 


gs required, numerous 
securities are aflorded against imposition and fraud. As the last act in 
the series of proceedings, a patent is to issue to the claimant. This 
instrument is not only the deed of the United States, but it 1s a solemn 
record of the Government, of its action and judgment with respect to 
the title of the claimant existing at the date of the cession. By it the 
sovereign power, which alone could determine the matter, declares that 
the previous grant was genuine; that the claim under it was valid and 
entitled to recognition and confirmation by the law of nations and the 
stipulations of the treaty; and that the grant was located, or might 
have been located by the former Government, and zs correctly located by 
the new Government so as to embrace the premises as they are surveyed 
and described. Whilst this declaration remains of record, the Govern- 
ment itself cannot question its verity, nor can parties claiming through 


the Government by title subsequent.” 


This language is quoted and approved in 


Leese v. Clark, 20 Cal., 423-424, 


Field, C. J., delivering the opinion in the case. 
To the same effect is 
Leese v. Clark, 18 Cal., 571-572. 
In delivering the opinion of the court there, Field C. 


J., Says: 


‘‘ But the patent has a stil! further operation and effect. It is not 
merely a deed of the United States, conveying whatever interest they 
may have held in the premises at the institution of proceedings before 
the !.and Commission. It is also a record of the Government, show- 
ing its action and judgment with respect to the title of the patentees 
at the date of the cession. Bythe treaty of Guadalupe Hidalgo, the 
United States in effect stipulated for the protection of the rights of 
property of the inhabitants of the ceded territory. Independent of 
treaty stipulations, the inhabitants were entitled to such protection by 
the law of nations. The obligation thus devolved upon the Govern- 
ment, upon the acquisition of the country, was political in its character, 
and to be executed in such manner as the Government might judge 
expedient. To execute this obligation necessarily required an inquiry 
into the nature and extent of the claims asserted to property at the 
date of the treaty. This inquiry involved some/hing more than an 
investigation into the genuineness of the title papers of the patentees ; 
it is also involved an ascertainment of the gu zntity, location and 
boundary of the property claimed. Thus, in the case of the United 
States v. Fossatt, (21 Howard, 449) Mr. Justice Campbell, in delivering 
ithe opinion of the Supreme Court, said: ‘In affirming a claim to land 
under a Spanish or Mexican grant to be valid within the law of nations, 
the stipulations of the treaty of Guadalupe Hidalgo, and the usages 
of those Governments, we imply something more than that certain 
papers are genuine, legal and translative of property. We affirm that 
ownership and possession of land of definile boundaries rightfully 
attach to the grantee.’ By the Act of March 3d, 1851, the Government 
provided the means for the ascertainment of the character and extent 
of the titles alleged to have existed previous to the cession. It estab- 
lished a tribunal before which all claims to lands were to be investi- 


gated ; prescribed rules for its action; required evidence to be presented 


os 


respecting the claims; authorized appeals from the decisions of the 
tribunal, first to the District and then to the Supreme Court, and 
appointed officers to survey and measure off the land when the validity 
of the claims had been finally affirmed. Informed by the proceedings 
thus had before its tribunals and officers, the Government regulated its 
conduct, and to the successful claimant issued its patent. This instru- 
ment, as we have stated, is the record of the Government upon the 
title of the patentee to the land described therein, declaring the validity 
of that title and that it rightfully attaches to the land. Upon all 
the matters of fact and law essential to authorize its issuance, it 
imports absolute verity ; and it can only be vacated and set aside by 
direct proceedings instituted by the Government, or by parties acting 
in the name and by the authority of the Government. Until thus 
it is conclusive, not only as between the patentee and the 
ling in privity with either by 


vacated. 


~ 
— 
mat 


government, but between parties cla! 


title subsequent. 3 


The decisions of this Honorable Court are to the 
same effect. They have uniformly held that the final 
decree, giving the location and boundaries of the grant 
confirmed, is conclusive not only of the question of 
‘ztle, but also as to the /ocatzon and boundaries which tt 


specifies. Thus, in 


United States v. Halleck, 1 Wall., 455-6, 


the Court say : 


‘‘ The decree in this case is plain,and admits of only one construc- 
tion: the object of the appellants is to change the meaning of its 
language, by showing that the Commissioners were ignorant of the 
true course and direction of the American River, and therefore intended 
different lines from those they specifically declared, and that they 
could not have intended the eastern line to run as directed, in disre- 
gard of what is asserted to be the true position of the ‘ lomerias.’ The 
answer to all efforts of this kind is, that the decree isa finality, not 
only on the question of /#//e, but as tothe doundaries which it specifies. 
If erroneous in ei/her particular, the remedy was by appeal; but the 
appeal having been withdrawn by the government, the question of its 


correctness 1s forever Cclosed.’”’ 


A cls mado <a eeteaeantt 
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Affirming this case, in 


United States v. Billing, 2 Wall., 448, 


the Court say : 


‘‘In the case of United States v. Halleck, it is held that ‘ the decree 
is a finality, not only as to the question of ////e but as to the boundaries 
which it specifies.’ If erroneous in e//Aer particular, the remedy was 
by appeal; but the appeal having been withdrawn by the government, 
the question of its correctness is forever closed. In The Fossatt Case 
the same doctrine was fully established * * * The decree 
being itself clear and precise, does not refer to the rough daubs called 
disefios, or to the record of juridical possession for the purpose of ren- 
dering uncertain that which she decree made certain 


To the same effect is 
Fligueras v. United States, 5 Wall., 827 


The principle that the decree, survey and patent are 
as conclusive upon the /ocatzon and extent of the grant 
as upon its va/zdz/y, is expressed with great clearness 
and force in 


Beard v. kedery, 3 Wall., 489, 492-3 


\- 
At page 489, the court say 


‘‘The board having acquired jurisdiction, the validity of the claim 
presented, and whether it was entitled to confirmation, were matters 
for it to determine, and its decision, however erroneous, cannot be 
collaterally assailed on the ground that it was rendered upon insuffi 
cient evidence. The rule which applies to the judgments of other 
inferior tribunals applies here,—that when it has once acquired juris- 
diction its subsequent proceedings cannot be collaterally questioned 
for mere error or irregularity.’’ 


At pages 492-3, the court say: 


‘* The obligation to which the United States thus succeeded, was of 
course political in its character, and to, be discharged in such manner 
and on such terms as they might judge expedient. By the Act of 
‘lared the manner and the terms on 


’ 


March 3d, 1851, they have de 


which they will discharge this obligation. They have there estab- 


lished a special tribunal, before which all claims to land are to be 
investigated ; required evidence to be presents d respecting the claims ; 
appointed law officers to appear and contest them on behalf of the 


government; authorized appeals from the decisions of the tribunal, 


District and then to the Supreme Court; and designated 


officers to survey and measure off the land when the validity of the 


When informed, by the action of its 
tribunals and officers, that a claim asserted is valid and entitled to 
recognition, the government acts and issues its patent to the claimant. 
record evidence of the action of the 


government upon the title of the claimant. By it the government 


first to the 


claims is finally determined. 


his instrument is, therefore, 


the laws of Mexico: 


Bear 


declares that the claim asserted was valid under 


titled to recognition and protection by the stipulations of 


cated under the former govern- 


“a 
“ 


that it was en 


ht have hee Tl le 


the treatv, and mig 
Iti | iti ; pre CT IN lo vied MOM, SO iS to embrace the pre HISeS as 


As against the government, this 


thev are surveved and described. 


$s conclusive And it is 


record, so long as it remains unvacated, 1 
equally conclusive against parties claiming under the government by 
title subsequent It is in this effect of the patent as a record of the 
rovernment that its security and protection chiefly le. If parties 
Ling nterests in lands acquire ince the acquisition of the 
countrs uuld deny and controvert this record, and compel the pat 
itee. in every suit for his land. to establish the validity of his claim, 
it to its confirmation, and the rrectness of the action of the 
ils and officers of the United States in the /ocation of the same. 
t tent would fail to be. as it was intended it should be, an instru- 
ment of quiet and security to its possessor The patentee would find 
| title recognized in one suit and rejected in another, and if his /z/le 
were nl itained, he would find his land led in as many different 
AACS revs p ejud ., 2H 'S notions of zustice of wit- 
} jurvmen might suggest. Every fact upon which the decree 
ind patent rest would be open to contestation The intruder, resting 
solely upon his possession, might insist that the original claim was 


, , 4 4 


herly located. and, therefore, he could not be 


invalid, or was not prop 
disturbed by the patentee. No constructr which will lead to such 


results can be given to the fifteenth section. The term ‘third per- 
Sons, as there used, does not embrace all persons other than the 


United States and the claimants, but only those who hold superior 


titles, such as will enable them to resist successfully any action of the 
government in disposing of the property.’’ 


a7 


. Beard v. Federy, is athrmed in 
Smelting Co. v. Kemp, 104 VU. S., 641, 


a case which states, with great power, the conclusive 
effect to be attributed to patents of the United States. 


See, also. 


Moore v. Wilkinson, 13 Cal., 478, and 
Biddle Boggs Vv. Merced M. Co., [4 3 279, 
affirmed in Smeltzng Co. v. Kemp. 
This last case is, in turn, affirmed in 
Steel v. Smelting Co., 106 U.S., 454. 
See, also, 


United States v. Sepulveda, 1 Wall., 104; 
Manning v. San Jacinto Tin Co.,9 Fed. Rep.., 
7 20. 
Even in dzrect attacks wpon patents, by bill in equity 
filed by the United States, the same doctrine has been 


asserted. 


Maxwell Land-Grant Case, 121 U.S., 325; 


Same Case on Rehearing, 122 U.S., 365. 


So, too, in 


United States v. Hancock, 30 Fed. Rep., 851, 


it was held, upon dzrect 


er Sawyer and Hoffman, J]. 
ion, and the survey and 


is | ’ ‘ i a " ; . . . 
attack, that a decree of confirmati 
“17 i ° , ’ ] 7% ] +1, . “rr ‘Zs ‘ ’ om Oa 
patent were not void, although they embraced “ very 
es _ — Ty. ry | ] , sae $4 
nearly seven Mexican leagues,and the grant was for 
one square league and no more At page 9553, the 
rt Say : 
\ sdiction has been conferred on this court to correct any 
illeged errors on the part of the land department, committed,in the 
urvey and location of Mexican land grants in California. J. 5S. 
\ ‘4 Sawyer, 61, per Mr. Justice Field, afirmed in 98 U. S., 61, 
j S iwWVe€!l OJ] 3. 24 Fed. Rep.., 279 , 


le under the jurisdiction of 
the Land Department, and not coming within the Act 
of June 14th, 1860, the question as to whether the sur- 
vey, in fact, conforms to the « 


one to be determined by the Vefar/ment, and not by the 


Surveys tlat 


‘aim confirmed, or not, is 


AEA A EASA 


courts. 
v. Flint. a4 Saw., 61 (per Mr. 


l/nited Slales 
Iustice Field) : 


~ 


Manning v. San Jacinto Zin Co.,9 Fed. Rep., 


Beard v. Federy, 3 Wall., 492-3; 
{ nitcd Slates Ve Se hulor da, I Wall, lO5—9. 
it Court for California: 


Or, as expressed by the Circuit 
‘that the 


Supreme Court 


It has frequently been held by th 
decision of a proper officer of the land department is in the nature of 
the matter in dispute:’ Vance v. Burbank, 


; , r 
Vi delerminasion oft 


. ao 
United States v. Hancock, 30 Fed. Rep., 853. « 


by 
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TO 


In regard to surveys approved by the Destrzct Court, 


under the Act of June 14th, 1860, the Act itself, by 
Sec. 5, gave to the plat and survey “ the same effect and 
validity in lawas if apatent for the land so surveyed 


had been issued by the United States.” 


72 U.. S. Statutes, Pp. 34: 


Under doth systems, therefore, and whether jurisdic- 
tion to finally approve the survey was vested in the 
Land Department, or in the District Court, each was a 
special tribunal, specially empowered to fix upon the 
surface of the earth the ex/fent, location and boundaries 
of the claim, and to anchor and attach the floating and 
indefinite grant to a specific tract. The decisions of 
these tribunals, thus acting, could not be collaterally 
assailed. Like other judgments, they could only be 
attacked directly, by appeal, or, in a proper case, by 
bill in equity, in the name of the United States, for 
fraud. A striking illustration of this is shown by the 
rule, well settled in this Court, that the District Court. 
in the exercise of its general jurisdiction, could not 
modify or set aside the survey which it had finally 
approved, by virtue of its sfecea/ jurisdiction under the 
Act of June 14th, 1860. In other words, the decision 
approving the survey, under the last-mentioned act, 
was a judgment, and could only be reviewed in the 
same manner and under like proceedings as other 


judgments might be. 


» 


Thus, as said in 
Manning v. San Jacinto Tin Co.,9 Fed. Rep., 734: 


The government, to carry out the provisions of the treaty, com- 
mitted this whole matter to other and special tribunals, except so far 
as brought before the ordinary courts for review or appeal. The Cir- 
cuit Courts, in the exercise of their general or ordinary jurisdiction, 
had nothing to do with it 


— . 
i > &. 


And, at page 

The genuineness of the grant and its ‘ correct location’ were the 
very questions in issue and determined in the proceedings for confirma- 
tion and Segregation under the acts of congress, and these questions 
cannot be re-examined in other tribunals even upon a bill filed by the 
United States, as was held in U.S. v. Flint; U.S. v. Throckmorton; and 
i). S. v. Carpentier, 4 Saw., 42, affirmed in 98 U.S., 61.’ 


? 


The italics are those of the court 


Again, at page 737 
The /ocation of the grant was in the nature of a proceeding im rem. 


+ 


and the party had a nght under the statute to file objections.”’ 


\s to the appe//ants, the location of their grant was 
not only a judgment 77 rem, but zz personam; for the 
owners of the grant (among them A. ?. More himself ) 
appeared in court, excepted to the original or Terrell 
survey (Trans. fols. 70-73), procured a new survey to 
be ordered and made (Trans. fols. 84, 85), which survey 
was approved “ pro forma for the purpose of expediting 


l 


’ 
’ 
4 


he final decision of the matter in controversy before 
the appellate court,” appeal therefrom being allowed to 
the United States (Trans. fols. 104-5). This latter 
‘pro forma” survey was, on the appeal of the govern- 


ment, vacated by the Circuit Court, and the original or 


nea ea cie heene akan bes olan oa aeenn ae * 


o~ 


Terrell survey confirmed (Trans. fols. 155-6). And, as 


if not content with appearing in the proceedings them- 
selves leading up to their patent, the owners of the 
grant (appellant A. P. More among the number) filed 
a petition for leave to file a bill of review as to the 
original or Terrell survey, in which petition the history 
of the grant and survey is rehearsed, and in the body 
of which petition the appellant, A. P. More, is spoken 
of, by the owners of the grant, as “their vendee, A. P. 
More, now one of the owners of said ranch” (Trans. 
fol. go). And in the verification to this petition, made 
by the appellant, A. P. More himself, he states “that 
afhant and his brother, T. W. More, purchased said 
ranch of petitioners, in different parcels, in the year 
1857 and 1859, since which time in his own right and 
by authority of said petitioners, affant as assumed con- 
trol of satd cause” (Trans. fols. 94-5). This petition 
was made and filed October 4th, 1862 (Trans. fol. 95). 
The date *‘ 1882,” given for the verification, is a clerical 
error for 1862, as shown by the endorsement of filing 
in the next line. The grant had been presented by the 
petitioners John P. Davidson et al., to the Board of 


3d, 


Land Commissioners for confirmation, February 2 
1853 (Trans. fol. 152). It had been confirmed by the 


Land Commissioners, May 22d, 1855 (Trans. fol. 153), 
and had become final at the December term. 1857, by 
dismissal of the appeal (Trans. fols. 153-4). The peti- 
tion was granted and leave to file the bill of review 


given (Trans. fol. 96). No bill of review was ever in 


fact filed. It will thus be seen that, almost from the 
inception of the proceedings which led up to the con- 
firmation of the grant and the issuance of the patent, 
the appellant, A. P. More, appeared and participated in 
every possible way. And he not only appeared and 
participated in the proceedings leading up to the patent 
itself, but he made an unusual and extraordinary attack 
upon the survey by efforts at independent judicial re- 
view. Certainly, it cannot be pretended that appellants 
have not had their day (or rather their years) 1n court. 
If after all these proceedings, and this ‘obstinate and 
protracted litigation, the decree of confirmation, the 
survey and the patent are to be deemed not to conclus- 
ively establish, as against appellants, the extent, location 


and houndartes of their grant. then there is an end of 


o> 


all judgments and the doctrine of ves ;udicala becomes 


afarce. If appel/ants can now attack and set aside this 
series of judgments, then the Act of March 3d, 1851, 
instead of being entitled ‘“‘ An Act to ascertain and settle 
the private land claims, in the State of California,” 


7 } ] - ’ *% + cf ’ ™ j . oe 
should have been entitled “An Act to cloud and unsettle 


I]. 


; 


Appellants feel the force of these established princi- 
ples. But they seek to escape from them by the declara- 
tion that they are not now claiming under the decree of 
" / + , . ] . . —— qe ’ . a Ue »t . f - t} , rani ‘h ) 
connhrmation, the survey or tne patent fo1 1e ranch 


‘Santa Paula y Saticoy;” that they neither asked nor 
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obtained anything from the United States; that they do 
not hold under, and are not in privity with it or its 
grantees; but that, on the contrary, they hold by a 
Mexican grant, perfect and complete prior to the political 
SUCCESSION. 

No pretension can be more erroneous and misleading, 
whether in point of fact or of law. A synopsis of 
appellants’ title will show this. 

The appellants, other than A. P. More, claim specific 
parcels of the premises in controversy, “under and by 


~ 


virtue of conveyances therefor” from him (Answer of 
appellants, Trans. fols. 45, 46, 47). They have, there- 
fore, whatever rights he has and no more. Appellant 
More, in his answer, states that he claims the premises 
described in the complaint “under and by virtue of a 
grant duly made by Governor Alvarado to Manuel 
Jimeno on the 28th of April, 1840; that said grant was 
duly approved by the Departmental Assembly on the 
26th day of May, 1840; that thereafter, on the 1st 
day of April, 1843, Micheltorena, then Governor and 
Political Chief of the Department of the Californias, 
ratified and confirmed said grant to the extent and 
boundaries hereinbefore set out;”’ that juridical posses- 
sion was delivered “on the 17th and 18th of November, 


1847;” that “sazd grant was finally confirmed to be a 


valid grant under the Act of Congress, approved March 


2d, 1857, entitled ‘An Act to ascertain and settle the prt- 
vate land claims wn California,’ on the gth day of March, 


1858,’ that appellant, More,“ has succeeded by proper 


17 


mesne conveyances to all the nights, title, and interest 


of said Jimeno in and to said premises granted, con- 

hrmed and surveyed as aforesaid, and now remains the 
i ‘rs f° ’ rrs 

owner thereof” (Trans. fols. 25-27) he grant to 


limeno by Alvarado, dated April 28, 1840, is contained 
ryt . a» Pra 
in the Transcript at page 54, folios r90—193. The grant 
» Of 1 1 1 - ¢ 

of “the place known by the name of Santa Paula y 
: a ' : 1 : ' , TT. { > 2 Fe ‘ ‘ ‘ 4 . 
Saticoy, including the Lomerias of Santa Paula and Las 
Pocitas, the boundaries being trom the Arroyo Mupu on 
the east, to the Serritos on the west, and trom the Sierra 

7} ~ ] ) - ‘ 1. , e ; » 
on the north, to the Pocitas on the south, according to 
the disefio.” (Trans. p. 54, fuls. rgo-191). The third 
condition of the grantis: “ [The land now granted is 
of the extent of four square leagues, more or less, as 
lL, : ‘? } . } " ‘ whe | ‘ Ts 773 9 14 " | > , ls 
shown by the map which accompanies the expediente. 


The Judge who shall give him possession shall have it 


measured in conformity with the evidence, the surplus 
that results remaining in the nation for its proper use.” 
(Trans. p. 54, fol. 192). Whatever right and title 
Jimeno acquired in and tothe premises 1n controversy, 
under and by virtue of the grant and juridical possession, 
was conveyed, October 11th, 1852, to J. P. Davidson, 
S. M. Tibbits, J. B. Crockett, E. D. Baker and James 


1 


Blair, and subsequently, by the last named grantees, to 
appellants (Stipulation in Trans. pp. 48-49, fol. 174). 
Under a stipulation to that effect (Trans. fol. 218), there 
were read in evidence the chain of deeds showing the de- 
tails of this deraignment of title. From these, it appears 


that,on November 14th,1857, [. W. MoreandA. P. More 
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acquired from Levi Parsons (a grantee, under mesne con- 
veyances, from Jimeno) an undivided }/ of the grant 
(Trans. fols. 235-238); that on August 22d, 1859, A. P. 
More and H. H. More acquired from David Mahony 
(another grantee, under mesne conveyances, from Jim- 
eno) an undivided 54, of the grant (Trans. fols. 238-241); 
and that, on January 16th, 1860, A. P. More and H. H. 
More acquired from S. M. Tibbits (another grantee from 
Jimeno) the remaining undivided ;*, of the grant. 
These three conveyances vested in T. W., H. H. and 
A. P. More all the right and title of Jimeno under the 
grant of the Rancho “Santa Paula y Siticoy.” All of 
them were made subsequently to the presentation of the 
petition to and the decree of confirmation by the Board 
of Land Commissioners (See recitals of patent to 
Rancho “Santa Paula y Saticoy,” Traus. fols. 152-153); 
and the latest of them was made nearly a year prior to 
the original or Terrell survey of December, 1860 
(Trans. fol. 155). This shows the accuracy of the 
afidavit made by appellant, A. P. More, October 4th, 
1862, “that afhant and his brother, T. W. More, pur- 
chased said ranch of petitioners, in different parcels, in 
the years 1857 and 1859, since which time, in his own 
right and by authority of said petitioners, affiant (ap- 
pellant, A. P. More) has assumed control of said cause ” 
(Trans. fols. 94-95). "Two of the deeds to the Mores 


describe the grant conveyed as “ containing four square 
leagues, more or less.” January 17th, 1862, T. W.,H. 


H. and A. P. More conveyed to G. G. Briggs, for a con- 


=a 


sideration of $45,000, the entire grant of “ Santa Paula 
y Saticoy,” describing it as “containing four square 
leagues, more or less” (Trans. fols. 243-246; and, 
February 25th, 1881, G. G. Briggs and one E. W. Has- 
kell reconveyed to appellant, A. P. More, for a nominal 
consideration of one dollar, by deed of quitclaim, “all and 
singular the right, title, interest, and estate of said par- 
ties of the first part in and toall the lands and premises 
embraced within and covered by the grant known as the 
‘Santa Paula y Saticoy,” granted to Manuel Jimeno 
' This conveyance, quitclaim deed, being 
of all our and each of our rights, titles, interests, and 
estates, jointly and severally,in and to the whole of the 
lands and premises embraced and covered by said grant, 
saving and excepting the four leagues thereof and therein 


heretofore surveyed and patented by the United States to 


John P. Davidson, claimant.” More than nineteen (19) 


years after appellant More had conveyed to Briggs the 
entire grant “containing four square leagues, more or 
less,” he takes back a quitclaim of all the alleged excess 
of this same grant, “saving and excepling the four 
leagues thereof and therein heretofore surveyed and 
patented by the United States to John P. Davidson, 
claimant.” ‘This is the whole of appellants’ title; and 
it is under and by virtue of this quitclaim that they 
now assail the patent of the United States issued to De 
Poli, and now held by appellees, and which latter patent 


*% 


of appellees actually bounds upon the Rancho “Santa 
Paula y Saticoy,” as confirmed, surveyed and patented by 


the l/nited States. 


IS 


In view of this deraignment of title, can appellants 
contend that they hold by a title saperzor to and not 
derived from or connected with the United States? Can 
they now be heard to say that the United States did not 
conclusively /ocate as well as confirm their grant, in 
view of their appearance and participation in the pro- 


ceedings leading up to the patent, as shown above? 


ITT. 


Appellants contend that the grant of “ Santa Paula y 


| 


Saticoy ’’ was pertect and complete under the Mexican 
government, and that there was no necessity of its pre- 
sentation for confirmation and location to the Board of 
Land Commissioners, under the Act of March 3d, 1851. 
They say, in effect, that the presentation actually made, 
with its years of attendant litigation, was mere sur- 
plusage, was a vain and idle ceremony. More than a 
quarter of a century after the final judgment, they seek 
to apply to it, as was said in United States v. Hancock, 
30 Fed. Rep., 854, the phrase “ Fabula non judicium est ; 


res agilur in scena, non in foro.” 
There are two conclusive answers to this. 


First:—Their grant never was complete or perfect 
under the Mexiwan government. Their so-called juridical 
possession was delivered November 17th and 18th, 1847 
(Answer of appellantsin Trans.,fols. 41-42; Expediente 


of juridical possession, Trans., fols. 193-205). “ The 


IQ 


authority and jurisdiction of Mexican officers in Calt- 
fornia are regarded as terminating on the 7th of July, 
1846.” 

United States v. Yorba, 1 Wall., 412, 423; 

Stearns v. United States, 6 Wall., 589; 

Flornsby v. United States, 10 Wall., 239. 


. 


‘‘Colonel Fremont entered California at the head of an Amerfican 
force, in 1846, and the country was entirely subdued and under the 
military government of the United States, in the beginning of 1847 
: * The civiland municipal officers who continued to exercise 
their functions afterwards, did so under the authority of the American 
government. The Alcalde had no right to survey the land or deliver 
judicial possession, except by the permission of the American authori- 
ties. He could do nothing that would in any degree affect the rights 
of the United States to the public property ; and the United States 
could not justly claim the forfeiture of the land for a breach of these 
conditions without showing that there were officers in California, 
under the military government, who were authorized by a law of 
Congress to make this survey, and deliver judicial possession to the 
grantee. /¢ 7s certain that no such authority existed after the overthrow 


Ok the Mexican Government.’ 


Fremont v. United States, 17 How., 563 


The principle for which our learned opponents are 
probably contending is that figurative rule of inter- 
national law expressed by the phrase, “ Grecia capta 
ferum victorem cepit.” But this poetic conception has 
not yet been recognized by the courts as applicable to 
the conquest of California. Indeed, the extreme extent 
even of the pvet’s dream never portrayed enslaved 
Greece as imposing her /aws upon the conqueror; far 


9) 


the sentence concludes, “‘e/ ARTES zv/ulet agrestz Latio. 


Measurement and segregation from the public domain 


S 
were official acts and could only be made by the officers 


of the Mexican government acting as such. 


Flornsby v. United States, 10 Wall., 234; 


Biddle Boggs v. Merced M. Co., 14 Cal., 279. 


Even after the approval of a Mexican grant by the 
Departmental Assembly, official delivery of possession, 
and measurement and segregation from the public 


domain of the specific quantity granted were essential 


to complete investiture of title. 
U/nited States v. Castro, 5 Saw., 628, 
(per Field, Circuit Justice), citing 


Malarin v. United States, 1 Wall., 280. 


By their very conduct, appellants and their grantors 
confessed the impotence of this pretendd delivery of 
juridical possession, by the Mexican officials, more ‘han 
sixteen months after the conquest and political succession ; 
for appreciating the invalidity of such pretended acts, 
by the Mexican officers, they presented their claim to 
the tribunal appointed by the United States, and 
requested the new government to establish the validity 
and the doundaries of their grant. 

Secondly :—Even if the juridical possession so deliv- 


ered, and the segregation from the public domain of the 


United States, so made by the Mexican officials, were 


2! 


id acts and created a perfect and complete grant 
under the Government of Mexico, yet ‘he appellants, in 
fact, presented their grant, and voluntarily submitted it 

he gurisdiction of the tribunals appointed by the 
United States. This of ttself alone precludes them from 


: ' j -y ti; onan, le da, 
470% Viti CALHLE lial Jur UaACtiON. 


; y , y , © Sn | » 4 , 
Cassidy Vv. Cai £ 4o fe +40, 
) 7 * : 4 : ° , a 
Bovle v. Llinds, 2 Sawyer, 527: 


Moanturn Vv. lS rote ZA ? ("al.. OO4. 


Appellants contend that the stipulation inserted in 


the patent of De Poli, under which patent appellees 
claim the premises in controversy, to the effect “ that, 


by virtue of the Isth section of the said Act (Act of 
March 3d, 1851), neither the confirmation of this claim 


patent shall affect the interests of /#zrd per- 


‘apphes to them, and that they are “ ¢hzrd per- 
sons,” within the meaning of this condition and the 
tsth section of the Act of 1851. This is wholly 
unfounded. The stipulation is the ordinary one 
inserted in all patents issued by the United States upon 
Mexican grants. It is well settled that the phrase 
‘third persons,” in the Act of 1851,refers only to those 
who had perfect and, therefore, paramount titles under 
lhe WERICANH rovernment, anda cl ‘Oo in NOW1LSE claimed 


£ 
aH pi vel) with the l/niled Slates. 


Minturn v. Brower, 24 Cal., 668-669, it 1s said 


“Third persons must be regarded to be all persons who were not 


parties to the proceeding before the Land Commission, or standing in 
any such relation with those who were parties thereto, as to become 
affected and bound as privies ; and the interests of third persons that 


7 
' 


remained unaffected by the final confirmation and patent are those sub- 


sisting in perfect fitles derived from a source of paramount proprietor 

ship which could be used in resisting successfully any action of thi 
government respecting them. (Waterman v. Smith, 13 Cal., 419, 420; 
Biddle Boggs v. Merced Mining | 1 Cal ,O2 Leesse v. Clark, 20 
Cal., 425.) In the case last cited, Mr. Chief Justice Field said: ‘The 


acqfisition of California by the United States did not affect the rights 
of the inhabitants to their property. The inhabitants retained all such 
rights, and were entitled by the law of nations to protection in them 
to the same extent as under the former Government.’ (7eschemacher v. 
ersons’ men- 


Thompson, 18 Cal., 22.) Andin respect to the ‘third ] 
tioned in the fifteenth section of the Act of 1851, he said ‘The term 
third persons refers not to all persons other than the United States and 
the claimants, but to those holding independent titles arising previous 
to the acquisition of the country. The latter class are not bound by the 
decree and patent, for they do not hold in subordination to the Govern- 
ment, nor by any title subsequent, but by tit | 


conquest.’ fos 


So, too, 1n 
Leese Vv. Clark, Id Cal.. 572; 
the court say (per Field, C. J.) 

‘‘ The defendants do not question the genuineness of the grant to 
Leese and Vallejo, but its location. They contend that as to such loca 
tion they are ‘third persons’ within the meaning of the fifteenth sec 
tion of the Act of March 3d, 1851, and as a consequence, that the 
patent is not evidence of such location against them. ‘To determine 
this question it is necessary to inquire into the nature of the title to 
the premises, which, it is alleged, they acquired by their subsequent 
grants; forthe ‘third persons’ within the meaning of the section 
referred to, who can controvert the location of a grant upon which a 
patent has issued, are those whose title to the premises p:tented zof 


, 


only accrucd before the duty of the Government and its rights under the 


XN 
/ <i la / L } if that date such as 
le ; ; } ¥4 Vite VST He if iss i dd : Oh OF the Govern- 
Ji macher v. Thompson, 18 Cal., 27; Waterman 
> , Ca 
having an inchoate or imperfect grant of land made by 
California, before its cession to the United States, are not 
| sons,’ within the meaning of the Act of 1851. ‘ Third per- 
Thi 10} lin said Act, are those who have an interest in the 
ui vould enable them to resist successfully any action of the 
nt respecting til 
/ } Are une1lLO V. Ose ov. a L_ ai.. O10. 
] ? y - . C +- ’ J “ : . 4 . 
And see the whole of this case for a definition of an 
. » as f ry F - ; “— es "4 ’? 
inchoate or imperfect grant. 
rrs * - . . 17 : a : ; . : 
[he same definition has been repeatedly given bythis 


Honorable Court. 


. 
See 


» 


Beard Vv. hedery. 4 Wall.. 193, 


land grant cases, passim. 


and Mexican 


Appellants contend that appellees are estopped from 
denying Jimeno’s title ‘“ by the assent of Anguisola to 
the juridical survey.’ This person is described in the 
ex pediente of juridical possession as “ Don Manuel An- 
euisola, in charge of San Buenaventura.” (Trans. 
fol. 196). Whatever he did was, like the purported de- 

¥ 


I yuridica 


livery of | possession itself, performed on the 


: 
i 


24 


17th and 18th days of November, 1847, more than Si2- 
teen months after the conquest and poltticat succession. 
But who Anguisola was, what official capacity, if any, 
he ever had, or what connection there was between him 
and appellees, or their grantors, does not appear. There 
is in fact no evidence that there ever was such an indi- 
vidual. Buteven if Arnaz himself, the original grantee 
under whom appellees claim, had been present at the 
purported delivery of juridical possession, neither he 
nor Jimeno, separately, nor both of them together, 
could have located or measured the grant. Such loca- 
tion and measurement could only have been officza/, not 
private acts. 
VI. 

Appellants contend that the patent to De Poli, under 
which Appellees claim, was irrelevant and should not 
have been admitted in evidence. It was relevant for 


} 


iSO], 


7 
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precisely the same reason t le patent to Davi 
et al., under which appellants claim, was relevant. 
Fach patent was conclusive as to the /ocatzon and bound- 
aries of the grant upon which it was based. Neither 
patent could be collaterally attacked by the other 
patentees, or those in privity with them. No one but 
the United States could assail either patent, nor the 
government itself for any matter that was tried and de- 
termined. In the absence of direct attack based upon 
fraud, etc., each patent is binding upon the govern- 


ment, and must be binding upon the respective claim- 


ants. Appellants and their grantors did not dispute 
the south, east, or west boundaries of their survey and 
patent, so far as those boundaries went. They simply 
contended before the Land Commission and the District 
and Circuit Courts, on appeal, that their msorthern 
boundary should have been extended for several leagues 
over the sierras and into the grant now covered by the 
patent of appellees. This question was thoroughly 
litigated by appellants and their grantors before the 


at 


Commission and the courts, and they cannot now reopen 
it. Their patent 1s conclusive of the correct location 


and the boundaries of the grant to Jimeno. 


VII. 


Appellants, also, contend that it “appears from the 
’ 7." f he . t. " sllaac ) ] +. +4 fcc | ‘ mala 
lace of the pate nt (ol appe iieeS) that 1t 1ssued on a Sale 
of Mission lands made by Pico, June 8, 1846, and no 
authority 1s shown in Pico to sell, and this court will 


take notice that said sale was void This would be a 


novel form of collateral attack upon a patent. It is a 
77 
‘ 


; | 


question which does not concern appellants. Their own 
patent has conclusively located their grant, and has de- 
termined that they have xo zn/ferest in the land covered 
by our patent, and our patent can not be assailed, in this 
action, by them. Our grant was presented tothe Board 
of Land Commissioners, and was confirmed by it, May 
1sth, 1855. The decree of confirmation was taken, on 


appeal, to the District Conrt of the United States for the 


48) 


Southern District of California, and was, on April rst, 
1861, affirmed by it. Thereafter, an appeal from the 
decision of the District Court was taken to the Supreme 
Court of the United States, and this Honorable Court 
affirmed said decision, December, 1868 (Trans. fols. 
117-119). ‘The patent, upon this decree of confirma- 
tion, thus repeatedly affrmed, issued August 24th, 
1874 (Trans. fol. 149). Even were appellants in a post- 
tion to attack our patent, zz /hzs action, yet, in view Of 
these judgments and of this patent, the principle “omwnza 
rite acta” would apply as well to the character of the 
land included in it as to anything else. In support of 
these judicial proceedings, abandonment, relinquish- 
ment and waiver would, if necessary, be implied on the 
part of the Mission authorities. 

‘* Indeed, the doctrine as to the regularity and validity of its (the 
Land Department's) acts, when it has jurisdiction, goes so far that if 
im any circumstances under existing law a patenl would be held valid, it 


will be presumed that such circumstances extsted.”’ 


Smelting Co. v. Kemp, 104 U. S., 646. 


VIII. 


Appellants:say : “ Respondents are estopped by their 
assent (sic) from denying the division line between 
themselves and defendants,” and “‘ The line established 
by agreement (sic) controls as between the parties or 


their privies.”” (Appellants’ Brief, pp. 14-15). What 


“assent ’ or what “agreement” this refers to we cannot 


imagine. We have never heard of any, nor have ap- 
pellants condescended to point out where they may be 
discovered.. We presume, however, from the context, 
that this must be another reference to the ubiquitous 
Don Anguisola, the deus ex machina, who, after the 
conquest still unconquered, pops up, at all critical mo- 
ments, to help the hero out of the inextricable situa- 
tions of the plot. For no sooner do the appellants run 
against thitty years of settled doctrine in this Honora- 
ble Court, than the cry is raised “ Make way for Don 
Anguisola.”” The only thing to be regretted is that his 
discovery comes so late in the history of Mexican 
grants. An earlier debut on his part would have saved 
a great deal of labored argument aud expensive litiga- 
tion. 


IX. 


Appellants declare: “ If there were a contest between 
the United States and either of these patentees, or @ 
grantee of the United States,and erther of the patentees, 
the patent would clearly be conclusive.’  (Appellants’ 
Brief. p. 13). This is precisely the contest as we un- 
derstand it. Appellees are the grantees of a patentee 
of the Uuited States, and the appellants are, also, grant- 
ees of such patentees. 

X. 
In the summary, at the end of their Brief, appellants 


claim “that respondents have not alleged or shown pos- 


session, and that appellants have shown possession since 


1840.” This is the only allusion in their Brief to the 


~~ 


question of fossesston. Nowhere else in their Brief do 
they pretend that appellees were not in possession, or 
that they themselves were in possession of the disputed 
premises, nor is any suggestion made in their Brief of 
what effect they would attach to possession or non- 
possession on the part of appellees. Nowhere in their 
answers, nor in the proceedings set forth in the Tran- 
script, do appellants pretend to have been 1n possession, 
at the commencement of the action. Nor was the ques- 
. tion of Aossession presented to the court below, in any 
aspect or at all, except as regards the attempt to make 
out the delivery of so-called juridical possession tn Nov- 
ember, 7847. But,in an action to determine adverse 
claims to real property in the State of ‘California, jos- 
session 1s of no importance, since the adoption of the 


Codes in 1873. 
People v. Center, 66 Cal., 551; 


See also ° 
Prerce v. Felter, 53, Cal., 18; 
Stoddart v. Burge, 53, Cal., 395. 


This State statute, as so construed by the highest 


State court, will be enforced in the Federal courts. 


Holland vy. Challen, 110 U.S., 15, 


affirmed in 
Reynolds v. C rawfordsville Bank, 112 U. .& 4il. 


29 


—_— 


Again afhrmed in 


Chapman v. Brewer, 114 U.S., 171. 


No question as to appellees’ p ssession 1S raised 1n 
the record, or was made in the court below. Indeed, it 
having been stipulated that appellees hold under the 
patent of the United States issuéd to De Poli, and that 
this patent includes the premises in controversy (Trans. 
fols. 113 and 114), the legal title and ownership, thus 
conceded, draw to themselves the right of possession, 

1] 


and presume possession in the appellees. 


Al. 


We have noticed everything in‘the Brief of Appel- 
lants which seems to claim attention, and, without 
further trespassing upon the time of this Honorable 
Court, we will simply add the following authorities bear- 


ing upon the general propositions discussed. 


Even if the petition presented to the Land Commis- 
sioners did not embrace aJl the land included in the 
patent, yet ‘“ The Commissioners, and the Courts which 
affirmed their decree, had jurisdiction to determine what 
land was embraced in De Poli’s claim, and they must 
necessarily have determined that question, in determin- 


ing what land he was entitled to.” 


Steinbach v. Perkins, 58 Cal., 86, 88. 


"eh aay 


) 
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In other words, the patent is couclusive. This was 
said by the Supreme Court of California in regard to 


the very grant and patent under which appellees claim. 


A final survey is conclusive evidence, in an action of 
ejectment, against one claiming under the grant, of the 


boundaries of the tract confirmed. 


Gallagher v. Riley, 49 Cal., 47 
De Areuello v. Greer, 26 Cal. 
Bernal v. Lynch, 36 Cal., 135; 
Shartzer v. Love, 40 Cal., 93; 
Greer v. Mezes, 24 How. (U. S.) 268. 


“Claimants under a Mexican grant cannot be per- 
mitted, while the patent stands, to aver that the claim 
comprised other or different lands from those mentioned 


in the patent issued upon such grant.” 


Carey v. Brown (Sup. Ct. Cal.) 8 Pacific Coast 


‘A patent issued under the Act of 1851, is,as has 
often been held by this Court, the final act in proceed- 
ings instituted for the confirmation of the claim of the 
patentee to land which had been granted by the 
former government, and, for the segregation of such 
land from the public lands of the United States ; 


and it is a record which binds both the government 


and the claimant, and cannot be attacked by either 


iI 


party, except by direct proceedings instituted for that 
purpose (Leese v. Clark, 18 Cal., 535). Whule it stands, 
the claimant or those deriving title through him, will 
not be permitted to aver that the claim comprised 
other or different lands from those mentioned in the 


patent.”’ 


( hipley VY. Farris. 15 Cal... “ 25-0. 


When a survey has been made and approved as 
required by law, the courts will not go behind it to 


ascertain what are the boundaries of the grant. 


San Diego v. Allison, 46 Cal:, 162. 


Delivery of juridical possession outside the bound- 
aries of the grant was of no avail, and the posses- 
sion thus given was unauthorized and void, and 
conferred no title except as to the land within the bound- 


aries of the grant. 


Reed Vv. Voarra, 50 Cal.., 105. 


It is respectfully submitted that the decree of the 
United States Circuit Court is clearly nght, and should 


be afhrmed. 


EK. S. PILLSBURY, 


Attorney for Appellees. 
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I-31 Pleas in the Circuit Court of the United States for the District 
of Colorado, Sitting at Denver. 


3 Second Amended Complaint 


UNITED STATES OF AMERICA. | 
District of Colorado. } 


4 


— 


In the Circuit Court of the Kighth Judicial Cireuit of the United 
States in and for said District. 
AtTrERSON W. Rucker, Plaintiff, 
US 


JEROME B. WHEELER, Defendant. 


The plaintiff, for a first cause of action, complains and alleges— 

ist. That he is a resident of the city of Denver, county of Arapa- 
hoe, State of ( ‘olorado, and il citizen of said otate, and that defendant 
is a resident of the city of New York, county and State of New York, 
and a citizen of said State of New York. 


2nd. That heretofore, to wit, on or about the — day of October, 
1884, one Julia Webber was the owner of a one-sixth interest in the 
mma lode mining claim, situate in the county of Pitkin, State of 
Colorado, and said defendant, desiring to purchase the same, agreed 
with plaintiff that in case he assisted defendant and his agents in 
procurin the purchase of said one-sixth interest for a sum of money 
not exceeding forty thousand dollars defendant would pay to plain- 
tiff the sum of ten thousand dollars for his services in that 
behalf, and that in case defendant was compelled to pay for 
said interest a sum greater than the said sum of forty thou- 
sand dollars he, the said defendant, would pay the plaintiff for his 
services as aforesaid in that behalf the sum of five thousand dollars. 


{ 


yr fT 


+ 
_ 


>*> 
e)e)D 


3rd. That by virtue of said agreement plaintiff rendered services 
to said defendant in the matter of said purchase, by which services 
said defendant and said Julia Webber were brought together and 
by which services said defendant was enabled to purchase the said 
interest of said Julia Webber at and for a sum exceeding said sum 
of forty thousand dollars, whereby defendant became indebted to 
plaintiff in the sum of five thousand dollars for his services afore- 
suid; that said purchase was effected on the 22nd day of November, 
1534. 


ith. That said defendant has not paid the said sum of five thou- 
sund dollars, nor any part thereof, though often requested so to do 
before the commencement of this action. 
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And, for a second cause of action, plaintiff complains and al- 
leges— 

That he is a resident of the city of Denver, county of Arapahoe, 
State of Colorado, and a citizen of said State, and that defendant is 
a resident of the city of New York, county and State <f New York, 
and a citizen of said State of New York. 


o4 Ist. That heretofore, to wit, on the 29th day of November, 
1882, one Henry Webber was the owner of an undivided 
twenty-sixtieths (23) of the Emma lode mining claim, situate in Gun- 
nison, now Pitkin, county, Roaring Fork mining district, in the 
State of Colorado; that at said time one Archie C. Fisk was the 
owner of an undivided twenty-eight (2%) thereof, and one Charles F. 
Abbey was the owner of the remaining undivided twelve-sixtieths 
12) thereof, and that thereafter, to wit, on the 14th day of April, 
1883, the said Archie C. Fisk commenced proceedings under the 
United States statutes in advertising the interest of the said Webber 
out of said claim on account of alleged non-payment of assessment 
work on said claim, the same having been claimed to be performed 
by the said Fisk for the year 1882; that after the period of 
publication of said advertisement the said Archie C. Fisk asserted a 
claim to the said mining claim of a one forty-eight sixtieths interest 
therein. 


2nd. That on the 20th day of November, 1883, the said Archie C. 
Fisk leased to the said Charles F. Abbey the said forty-eight sixtieth 
in said claim, and on the 26th day of November, 1883, the said 
Henry Webber, being desirous of securing possession of said claim, 
procured from said Abbey a lease in the name of C. E. Nevitt,a 
brother-in-law of said Webber, of an undivided sixteen-sixtieths (}&) 
of said claim ; that said Nevitt was merely the nominal owner and 
lessee of said interest so procured by said Webber, and the same be- 
longed to tne said Webber; that thereafter, to wit, on the 18th day of 

April, 1884, by divers and mesne conveyances, the said defend- 
30 ant became the owner of all the interest in said mining claim 

owned or claimed by said Fisk ; that during the month of April, 
1884, the said Henry Webber commenced a suit in the 5th judicial 
district court of said State against the grantor of said defendant and 
the administrator and heir-at-law of said Charles F. Abbey to recover 
his interest, to wit, the said 2% of said premises. 


ord. That on the 28th day of April, 1884, the said Webber gave 
tu plaintiff a quitclaim deed in and to an undivided five-sixtieths 
(,°,) interest in said premises as his compensation for legal services 
rendered and to be rendered in the prosecution of said last-mentioned 
action. 


4th. That thereafter, to wit, on the — day of , 1884, the de- 


fendant and John Kinkade, administrator of the estate of said Abbey, 
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and tle heir-at-law of said Abbey, by his next friend, J. M. Down- 
Ing, commenced in said Sth judicial district court an action for 
possession of said premises against said Nevitt and to restrain said 
Nevitt and his agent, &c., from working and mining said premises. 


oth. Plaintiff says that at the time of the making of the deed to 
him as aforesaid by said Webber it was agreed between them that 
his interest aforesaid would not be subject to the burden of the lease 
made by said Abbev to the said Nevitt, which was owned and con- 
trolled by said Webber: and plaintiff received said deed and entered 
upon the performance and performed the legal services necessary to 
be performed in and about said suit of the said Webber against the 
grantor of said defendant to establish the title of said Webber to 
said 2° interest aforesaid in consideration of said conveyance and 


agreement last aforesaid. 


oO 6th. That on the 26th day of September, 1584, the defend- 

ant was the owner of the whole of the interest of said Abbey, 
together with the interest claimed or owned by said Fisk ; that on 
said day, and while plaintiff was acting as attorney for said Webber 
in the prosecution of his suit aforesaid and for the said Webber in 
the defense of the action brought against said Nevitt for the posses- 
sion of said mine and for injunction, and for the purpose of compro- 
mising and settling the pending litigation between the parties to 
said actions, plaintiff, for and on behalf of said Webber and acting 
nominally for said Nevitt, together with the attorney representing 
the defendant herein, James M. Downing, prepared a certain agree- 
ment for the settlement of the controversies aforesaid and also for a 
distribution of the proceeds of said mine then on hand and the fu- 
ture production thereof, and that after the preparation thereof the 
same was signed, executed, and delivered by and between the par- 
ties thereto, namely, the said Webber, Nevitt, and defendant, and is 
in words and figures following, to wit: 


“This agreement, made and entered into on this 26th day of Sep- 
tenber, A. D. 1884, by and between J. B. Wheeler, of the first part, 
and C. E. Nevitt, of the second part,and Henry Webber, witnesseth : 

“That whereas the said party of the first part is the owner of cer- 
tain interests in the Emma mine, situate in Pitkin county, State of 
Colorado, and a suit is now pending in the district court of said 
county on behalf of said Webber against said party of the first part 
and others for a one-third (4) interest in said mine; and whereas 
another suit is pending in said court in behalf of the said J. B. 

Wheeler and others against the said second party to recover 
Od possession of said mine, and the said second party in, his de- 

fense thereto claims to hold a lease of said mine expiring on 
the 20th dav of November, 1884, in which said suit the district 
judge of said court has made an order allowing the possession of 
said property to remain in the hands of said second party during 
the period of said lease, two-thirds (%) of the proceeds thereof to be 
paid to one John Hulbert, receiver, to be held by him to await the 
determination of said suit or the further order of the court, less a roy- 
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alty of fifteen (15) per cent.; and whereas said party of the second 
part has been for some time in the possession of said mine and has 
extracted a large quantity of ore, a greater portion of which is now 
on hand undisposed of; and whereas said parties being desirous of 
compromising and settling said actions, it is agreed, in consideration 
of the premises, the said first party will, upon the ensealing of these 
presents, make, execute, and deliver a sufficient deed of quitclaim 
to said Webber, his grantees or assigns, for an undivided one-fourth 
(4) interest in said mine, and said Webber, on the receipt of said 
deed, agrees to release, waive, and does hereby release and waive, 
unto said party of the first part all claims which he may have to 
any further or other interest in said property. 

“And the suit aforesaid between said parties to be dismissed upon 
each party paying their own costs therein; that the suit aforesaid 
between said first party and said second party shall likewise be dis- 
missed upon the same terms, and the said second party hereby 
releases and waives to said first party all right and title as to said 
Jease save and except a one-third (4) interest therein, and at the end 

of said term to release and surrender the whole thereof and 
38 possession thereunder peaceably to the owners of said prop- 
erty, their grantees or assigns. 

“Tt is further agreed that the proceeds of the ore now on hand, 
after payment of the cost of production and after the payment of the 
costs of hauling and treatment, shall be divided as follows: The said 
party of the second part to receive one-third (4) thereof, lessa royalty of 
15% on said } interest, according to the terms set forth in his said lease, 
and thesaid party of the first part to receive three-fourths (#) of the 
remaining two-thirds (%,) and the said Webber, his grantees or 
assigns, one-fourth (4) of the said remaining two-thirds (2), and dur- 
ing the remainder of the term of suid lease, namely, up to and inclu- 
sive of the 20th day of November, A. D. 1884, the proceeds of the 
mine to be divided in the same manner and in the same propor- 
tions aforesaid, such division also to apply to and include the said 
royalty to be paid by the said second party as aforesaid. 

“And it is mutually agreed by and between the parties hereto that 
during the remainder of the term of said lease the said mine shall 
be under the superintendence of Joseph Ruse, who shall operate, 
work, and develope the said property for the mutual interest of all 
the parties hereto, and with a view of developing and preserving the 
said property as a workable mine as well as the production of ore 
therefrom, said work to be done by said Joseph Ruse in as economi- 
cal a manner as possible, and to limit the production therefrom so as 
to correspond to the expense incident to mining and the price for 

which said ore can be sold, and any failure upon the part. of 
ov said Joseph Ruse to comply with the conditions herein men- 

tioned shall be cause for removal from such position of super- 
intendent. 

“ The said Joseph Ruse, during his continuance as superintendent, 
shall be under the advisory control of said first party, and the said 
second party and the said Webber shall have the right at all times 
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to make suggestions in the matter of the authority of the said party 
of the first part respecting the management of said mine. 
‘In witness whereof we hereto set our hands and seals on the day 
and year first hereinabove written. 
‘J. B. WHEELER. SEAL. | 
“OC. N. NEVIPT. SEAL. | 
‘HENRY WEB 


“(Endorsed :) State of Colorado, county of Pitkin, ss: Filed for 
record at 2.40 o'clock p. m., Oct. 16, 1884, and duly recorded in book 
17, page 290. Fees, 4.00. Wm. Bb. Root, recorder, by C. W. 
Brooks, deputy.” 


Lt) 7th. Plaintiff says that at the time of the signing and exe- 

cution of the foregoing agreement by the said defendant he, 
the said defendant, knew that said Nevitt WAS Pepresel LING the said 
Webber. and that said lease in fact wasowned by the said Webber, and 
that pi ti wus entitled to ths of the proces ds of said mine out of 
the 12ths thereof awarded to sald Webb : = ider and in virtue of 
said agreement; that,in pursuance of said agreement, the manage- 
and eontrol of the working of sald mine was riven over to the 
suid defendant: that the proceeds of all ore on hand at that time 
and all that was produced from said mine up to the 21st day of 
October, 1884, was placed in the banking-house of J.B. W heeler & 
Company, a firm doing business in the townof Aspen, Pitkin county 
Colorado, the said J. B. Wheeler being the defendant herein a 
le d the business of said bank, and that as the proceeds 
vf said min “ame due the same were on the books of said bank 
placed LO the pee of sald mine. 

Sth. And Dp laintiff further Says that on the 2\st day of October, 
1$84, defendant purchased the a hold interest on said mine from 
said Nev LL, who Was ac ting for Si id Webb r as aforesaid, and took 
an assignment thereof to himse f that by virtue of said purchase 
he became entitled to twenty-sixtieths (7°) more of the ore then 
on hand and twenty-sixtieths (2°) more of the ore which was 
produced thereafter until and inclusive of the 21st day of November, 
LSS4. 

9th. That on the 17th day of November, 1884, the said Henry 
Webber sold his said interest in said mine, to wit, ten-sixtieths 
~), LO one Julia Webber, his wi fe, { the said Julia Webber, 


who contr 


lan uri 
on the 22nd day of November, 1884, sold pie conveyed her interest 
in said mine, to wit, ten-sixtieths (12), to the said defendant. 
i] 10th. And plaintiff says that up to the time of the sale of 
said interest by the said Julia Webber to the defendant there 
had been a large sum of money realized from the sale of ore taken 
from said mine, and there was up to said time also a large amount 
of ore unsold on hand and which had since the 26th day of Septem- 
ber aforesaid been extracted from said mine; that no part of the 
money thus realized, however, was paid over to the said Nevitt or to 
the said Henry or Julia Webber, but the same remained in the bank- 
ing-house aforesaid to the credit of the mine as aforesaid ; that at the 
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time of the purchase of the leasehold interest aforesaid by said de- 
fendant there was due to the plaintiffon account of his five-sixtieths 
interest aforesaid out of the ten-sixtieths of the proceeds of said 
mine accorded to the said Webber and his grantees and assigns by 
virtue of the agreement of the 26th day of September aforesaid a 
balance in the sum of two thousand two hundred sixty-two dollars 
and thirty cents ($2,262.30), and that on the 22nd day of November, 
1884, at the time of the purchase of said Julia Webber’s title by defend- 
ant, there was the further sum of two thousand six hundred thirty 
dollars and sixty-six cents ($2,630.66) balance due plaintiffon the 
same account, and that on the dates last aforesaid the said defendant 
caused the said amounts, aggregating the sum of four thousand eight 
hundred ninety-two dollars and ninety-six cents ($4,892.96), to be 
placed to his own account and converted the same to his own use. 
llth. And, further complaining, plaintiff says that at the time of 
the purchase of said leasehold interest and at the time of the pur- 
chase of said Julia Webber’s title by the defendant the said 
42 defendant well knew that the plaintiff and the said Henry 
Webber had agreed at the time of the plaintiff obtaining his 
title aforesaid that plaintiff’s interest was not subject to the burden 
of said lease, and that he, the said plaintiff, was to receive out of the 
interest of the said Webber, as the grantee of said Webber, his full 
one-twelfth share and interest in the ore produced and to be pro- 
duced from said mine, and he well knew that by virtue of the terms 
of said agreement of the 26th day. of September, 1884, plaintiff was 
entitled to his five-sixtieths of the proceeds of all ores extracted from 
said mine out of the ten-sixtieths aforesaid accorded to the said 
Webber by virtue of said agreement. 
12th. That by virtue of the sale made by said Henry Webber to 
the said Julia Webber no part of the proceeds of said mine thereto- 
fore produced were sold to said Julia Webber, and that when said 
Julia Webber received said conveyance she also knew that plain- 
tiff’s five-sixtieths interest in the proceeds of the ore theretofore ex- 
tracted from said mine was to come out of the ten-sixtieths thereof 
accorded to said’ Henry Webber under and by virtue of said agree- 
ment of the 26th of September. 1884, and that she also knew and 
understood that by virtue of said agreement made between the plain- 
uff and said Henry Webber at the time of his conveyance to said 
plaintiff that his, said plaintiff’s, interest was not subject to the 
burden of said leasehold interest, and that said leasehuld interest 
ras owned and controlled by said Henry Webber. 
13th. That no part of said sum of $4,892.96 has ever been paid by 
defendant to plaintiff. 
Wherefore, by reason of the premises, plaintiff says that defend- 
ant is indebted to him in the sum of five thousand (5,000) 
43 dollars for commission aforesaid, and the further sum of four 
thousand eight hundred ninety-two and ninety-six one-hun- 
dredths (4,892.96) dollars for and on account of money received to 
the use of plaintiff as aforesaid, with interest on said sum of $5,000 
from the 22nd day of November, 1884, and on the sum of two thou- 
sand two hundred sixty-two and thirty one-hundredths (2,262.30) 


om 
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dollars from the 21st day of October, 1884, and on the said sam of 
two thousand six hundred thirty and sixty-six one-hundredths 
(2,630.66) dollars from the 22nd day of November, 1884, and for 
costs of suit. 
(Signed) WILLARD TELLER & L. J. LAWS, 
Alt’ys for PUff 


(Endorsed :) 1794. A. W. Rucker, pl’ff, vs. Jerome B. Wheeler, 
d’f’t. 2nd amended complaint. Filed Feb. 27, 1886. (Signed) 


Kdward I. Bishop, clerk 


And afterwards and on, to wit, the 7th day of April, A. D. 1886, 
came again the sald defendant, by Patterson & Thomas, his at- 
torneys, and filed in said court and in said cause his answer to the 
second amended complaint herein. 

And the said answer is in the words and figures as follows, to wit: 


Lf Answer to Second Amended { omplaint. 


UNITED STATES OF AMERICA, | 


: S 
Disivial of Oclevaila 4 
In the Cireuit Court of the Kighth Ju ti icin ! ee of the United 


States in and for said | Dis str 


ATTERSON W. Rucker, Plaintiff, 
Us. 


JEROME B. WHEELER, Defendant. 


The defendant, answering the second amended complaint of the 
plaintiff herein, says— 

First. He admits the citizenship of the parties as stated in said 
second amended complaint. 

Second. He admits that during the month of October Julia Web- 
her was the owner of a sixth interest in said Emma mine, as set out 
in said complaint, but he denies that, desiring to purchase the same 
or otherwise, he agreed with the plaint tiff that in case he assisted 
defendant and his agents in procuring the purchase of said interest 
for a sum of money not exceeding $40,000 or any other sum he 
would pay the plaintiff the sum of $10,000 or any other sum for his 
services In that behaif or otherwise : and he denies that he agreed 
that in case he was compelled to pay for said interest a sum greater 
than the said sum of $40,000 or any other sum he, the defendant, 
would pay the plaintiff for his services in that behalf or in any 
respect the sum of $5,000 or any other sum of money. 

Third. He denies that by virtue of said agreement or at all plain- 
tiff rendered any services to said defendant in the matter of said 
purchase or in any other matter by which service the said defend- 
ant and the said Julia Webber were brought together, or by which 
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said services defendant was able to purchase said interest or 
45 any interest of said Webber at and for a sum exceeding 
$40,000 or any other sum, or that defendant became in debted 

to pl intiff in the sum of $5 000 or any other sum whatever. 

And the defendant, answering to the second cause of action of the 
plaintiff, admits the citizenship of the parties as therein set out. 

He admits the ownership of the said Emma mine on the 29th day 
of November, 1882, as set forth in the first paragraph of said second 
cause of action in said second amended complaint, and that the 
interest of Henry Webber therein was advertised out by the said 
Fisk, as stated in said complaint. 

Second. He admits the m: aking of the lease to Charles F. Abbey, 
as set forth in the second par: agraph of said second amended com- 
plaint, but whether on said 26th day of November, 1883, or at any 
other time the said Webber procured a lease from said Abbey in ‘the 
name of C. E. Nevitt, the brother-in-law of said Webber, of an undi- 
vided sixteen-sixtieths of said claim or whether the said Nevitt was 
merely a nominal owner and lessee of said interest so procured this 
defendant has not and cannot obtain sufficient knowledge or informa- 
tion upon which to base a belief. He admits that on “the 18th day 
of April, 1884, the defendant became the owner of all the interests 
in said mining claim owned or claimed by said Fisk. He admits 
the commencement of a suit during the month of April, 1884, by 
the said Webber, as set forth in the ‘second paragraph of said com- 
plaint, and also alleges that the said Webber previously thereto and 
to wit, during the month of January of said year, did also commence 
an action against the said Fisk for the same purpose. 

Third. Defendaut admits the making of the deed from Webber to 
the said plaintiff, as set forth in the third paragraph of said com- 
plaint. 

Fourth. He admits the commencement of tne suit by the defend- 
ant, John Kinkaid, administrator, against the said Nevitt, as set 
forth in the fourth paragraph of said second cause of action of said 

complaint. ; 
46 Fifth. He denies that atthe time of the making of the deed 

to the defendant by the said Webber, or at any other time, it 
was ever agreed between them that the plaintiff’s interest would not 
be subject to the burden of the lease made by said Abbey to said- 
Nevitt, which was owned and controlled by said Webber, but ad- 
mits that the plaintiff received the said deed and entered upon the 
performance of the legal services necessary to be performed in 
and about the said suit of the said Webber, as set forth in the fifth 
paragraph of the second cause of action of said second amended 
complaint. 

Sixth. The defendant admits the making of the agreement set 
forth in the sixth paragraph of said complaint on the 26th day of 
September, 1884, and alleges that when the same was made the said 
plaintiff was acting as the attorney, both of the said Webber and 
the said Nevitt,in and to the premises, and that the said instrument 
was prepared by James M. Downing, attorney for the defendant, sub- 
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Webber. Nevitt, and the plaintiff, is the attorney. | 
Seventh. The defendant denies that he knew, either at the time of 
the signing and execution of the said agreement or at any time, that 
the said Nevitt was representing the said Webber or that said lease 
was owned by the said Webber, and he denies that the plaintiff 
was entitled to five-sixtieths of the proc ls of said mine out of 
the ten-sixtieths thereof awarded to said We wet under and by virtue 
of said agreement, but alleges that said plaintiff was paid all and 
singular the moneys coming to bim by virtue ye the terms thereof. 
lle admits that all proceeds of ore On nal a and Ore produced up 
to the 21st day of October, 1854, was placed in the banking-house of 
B. Wheeler & o., the defendant bs lng the principal owner in said 
bank ; but he also alleges that the part and proportion of the profits 
due to the said plaintiff was paid to him a same became 
due, and fre que ntly before the maturity thereof 
vi Mighth. He admits that on the Dist day of Oe tober, LSS4, 
or thereabouts, the leasehold interest in said mine was pur- 
chased rom sald Nevitt, and that the Saume W is originally purchased 
y W. B. Devereux, his agent, acting in his own behalf, the said pur- 
chase being long thereafter ratified by this defendant; and ne Cemies 


that at the time of said purchase or at anv time the said Ne\ Lt was 
acting for said Webber, either to his ~e yw Le dge or 1n fact. 
lle at nies that by Virtue of said pu nase he became entitled Lo 


twenty-sixtieths more of the ore ve Ice a thereafter until and in- 
clusive of the 21st day of November, 1854, save as ora “in the 
terms and conditions of said lease—that is to say, that he was entitled 
to one-thir of the proce eds plus il royalty of iitleen sad cent. on said 
third interest, according to the terms set forth in the said lease 

Ninth. He admits the sale by the said Henry Webber to . Julia 
Webber and by Julia Webber to the defendant of her interest in and 
to the said mine. 

Tenth. He admits that up to the time of the said sale of said in- 
terest by the said Julia Webber to the defendant there had been a 
large sum of money realized from the sale e ore taken from the said 
mine, together with a large amount unsold; and he admits that the 
moneys belonging to the said interests were by him purchased with 
the said interests, and that he consequently r ealized the amount 
thereof; but he denies that any part or portion of the said proceeds 
of ores belonging to the said plaintiff were ever withheld from him, 
but alleges that the same were paid to him in full. 

He denies that at the time of the purchase of said leasehold inter- 
est or at any time there was due to the ovmaqer on account of any 
five-sixtieths interest out of the ten-sixt s of the proceeds of said 
inine accorded to the said Webber and his erantees and assigns, by 

virtue of the said agreement or otherwise, a balance in the 
LS suin of two thousand two hundred and sixty-two dollars and 
thirty cents or any other sum, or that on the 22nd day of 
November, 1884, or at any other time there was due the further sum of 
twenty-six hundred and thirty dollars and sixty-six cents on the same 
account or on any account, or that on the d: ites last aforesaid or at 
2—1 506 
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any time the defendant caused said amounts to be placed to his own 
account or converted the same to his own use, but, on the contrary, 
alleges that the said defendant received his full share of all the net 
proceeds of ores taken from said mine according to the terms of said 
contract. 

The defendant, further answering, says he denies that at the time 
of said purchase of said leasehold interest or at the time of the pur- 
chase of the said Julia Webber’s title by the defendant or at any 
time he ever knew, but, on the contrary, he denies that the plaintiff 
and the said Henry Webber had ever agreed, at the time of the 
plaintiff’s obtaining his title as aforesaid or at any time, that plain- 
tiff’s interest was not subject to the burden of said lease or that 
plaintiff was to receive out of the interest of said Webber, as the 
grantee of said Webber, his full one-twelfth share or interest of the 
ore produced or to be produced from said mine, and denies that he 
well knew or knew at all, either by virtue of the terms of said agree- 
ment on the 26th day of September , 1884, or at any other time, that 
the plaintiff was entitled to five-sixteenths (,°,) or any other amount 
of the proceeds of ores extracted from said mine out of the ten-six- 
teenths accorded to the said Webber by virtue of the said agreement 
or any other sum, but, on the contrary, alleges that the said plaintiff 
was to receive his proportion, to wit, five-sixtieths, of the proceeds of 
all of said ores less the proportion which the five-sixtieths interest 
should bear of the burden of the said lease upon the said one-third 
interest on said mine. 

Twelfth. He denies that by virtue of the sale made by the said 

Webber to the said Webber no part of the proceeds of the said 
49 mine theretofore produced were sold to said Webber or that 

when the said Julia Webber received said conveyance she 
knew that plaintiff’s five-sixtieths interest in the proceeds of the ore 
theretofore extracted from said mine was to come out of any ten- 
sixtieths thereof accruing to said Webber under or by virtue of the 
the said agreement of the 26th day of September, 1884, or that she 
knew or understood that, by virtue of said agreement or any agree- 
ment, the plaintiff’s interest was not subject to the burden of the said 
leasehold interest or that said interest was owned or controlled by 
said Webber. 

Thirteenth. He denies that the said sum or any part thereof is 
due to the plaintiff by the defendant. 

And, for a further additional answer to the said second amended 
complaint, as well as for a counter-claim, the defendant says that on, 
to wit, the 15th day of March, 1885, the plaintiff did collect, receive, 
and receipt for the sum of three hundred and fifteen dollars, being 
the amount due to one Clinton Markell as his tenth part of the 
proceeds of certain ores sold from the said Emma mine by the said 
plaintiff during the month of February, 1885, which said sum of 
money was, as aforesaid, by the plaintiff received and collected with- 
out the knowledge or consent of the said Clinton Markeil, who was 
then and there entitled to the same. 

Second. That no part or portion of said sum of $315.00 has ever 


been paid by the said defendant. 
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That on, to wit, the 13th day of July, 1885, the said claim, ac- 
count, and demand of the said Clinton Markell was by him duly 
assigned, for value received, to this defendant; that no part of the 
same has been paid to this defendant 

Wherefore the defendant asks judgment against the plaintiff for 
the sum of $315.00, with interest thereon from the first day of April, 
1SS5. and for costs of sult 

(Signed) PATTERSON & THOMAS, 
Altorneys for Defendant 


HU endorsed :) 1794 U.S. circuit court, district of Colorado. 
A. W. Rucker vs. Jerome B. Wheeler. (1.) Answer to 2nd 
amended complaint. bp de Counter-claim Iiled Apr. ‘fp LSS6. 


(Signed) Edward F. Bishop, clerk. Patterson & Thomas, attorneys 
for defendant 


And afterwards and on. to Wit. the 29th day of April, A LD). LSS6, 
came again the said plaintiff, by his attorney aforesaid, and filed 
in said court and in said cause his reply to the answer to second 
amended complaint heretofore filed herein 

And the said reply is in the words and figures as follows, to wit: 


Reply 
In the United States Cireuit Court. District of Colorado 
A W. RucKer vs. J. B. WHEELER 


Now comes the plaintiff and, replying to the answer filed herein, 
says: 

That it is not true that the part and portion of the profits due to 
plaintiff was paid to him whenever the same became due, and that 

the same was frequently paid before the maturity thereof. 
ol Denies that he was to receive, by virtue of the agreement 
set out in plaintiff's complaint, five-sixtieths of the proceeds 
of all of said ores, less the proportion which the fifteen-sixtieths 
interest should bear to the burden of said lease upon the one-third 
Interest on said mine. 

Plaintiff says he admits receiving the sum of three hundred and 
fifteen dollars for the use of said Clinton Markell, but he says he 
was at said time mentioned in said answer, as a cotenant of said 
Markell, engaged in working said mine for the joint benefit of said 
Markell and his other cotenants, and was also working said mine 
both by right of such cotenancy as well as by the special instance 
and request of said Markell; that while he was so working the same 
he incurred large expense and made large disbursements for and on 
behalf of the owners thereof; that, at the instance and request of the 
suid Markell, he was compelled to expend large sums of money in 
defense of lawsuits brought by defendant against plaintiff, said 
Markell, and other owners of said mine; that he also rendered his 


12 ATTERSON W. RUCKER YS. JEROME B. WHEELER. 


personal legal and other services in and about the management and 
working of said mine and in the defense of said suits, by means of 
which the said sum of $315 has been properly expended as a part | 
of the sum chargeable to the interest of said Markell. 

Denies that.the said Clinton Markell has ever demanded payment 
of the said sum from plaintiff. 

Denies that such account has ever been assigned by said Markell 
to the defendant. | 

(Signed) WILLARD TELLER & L. J. LAWS, 
| Att’ys for PUff. r 
52-56 (Endorsed :) 1794. A. W. Rucker vs. J. B. Wheeler. 
Reply. Filed Apr. 29,1886. (Signed) Edward F. Bishop, 

clerk. Willard Teller & L. J. Laws, att’ys for pl’ff. 


+. ” * + * * * 


co 


57 ° And afterwards and on, to wit, the 28th day of February, 

A. D. 1887, the same being one of the regular juridical days of 
the November term, A. D. 1886, of said court—present, the Honor- 
able Moses Hallett, district j}udge—the following further proceeding 
was had and entered of record in said court and in said cause, 
to wit: 


Order. Judgment. Time for Bill of Exceptions 
ATTERSON W. RUCKER ) 


US. 1794. 
JEROME B. Wauseon. | 
Money demand. Attachment. 


At this day comes the said plaintiff, by Willard Teller, 
58 Esq., his attorney, and the said defendant, by C. S. Thomas, 
Esq., his attorney, also comes. 

And thereupon the said defendant, here in open court, saith he 
will no further prosecute his counter-claim herein against the said. 
plaintiff. 

And the motion of the said plaintiff for a new trial of the issues 
herein joined having heretofore come on to heard and having been 
argued by counsel and by the court taken under advisement and the 
court being now sufficiently advised in the premises, it is ordered by 
the court, for good and sufficient reasons to the court appearing, that 
the said motion be denied. 

And thereupon the said defendant moves the court for judgment 
herein. 

Wherefore is is considered by the court that the said defendant go 
hence hereof without dayand have and recover of and from the said 
plaintiff his costs by him in this behalf laid out and expended, to 
be taxed, and have execution therefor. 

And day until sixty (60) days from this day is allowed the said plain- 
tiff to file herein his bill of the exceptions reserved by him upon the 
trial of the issues herein joined, and bond upon writ of error herein - 
shall be in the sum of one thousand dollars ($1,000.00). 
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And afterwards and on, to wit, the 18th day of April, A. D. 1887, 
came again the said plaintiff, by his attorneys aforesaid, and filed 
in said court and in said cause his bill of the exceptions reserved 

by him upon the trial of the issues herein. 
ov And the said bill of exceptions is in words and figures as 
follows, to wit 


Bill of Exceptions 


In the Cireui:t Court of the LU nited States, District of Colorado. 
Atrrerson W. Rucker v. JEROME B. WHEEL! 


Be it remembered that on this — day of Ma = 1SS7, this cause 
coming on for trial upon the merits, to maintain the Issues upon his 
part the plaintiff gave in evidence to the jury as follows: 

A. W. Rucker, plaintiff, proved that during all the transactions 
mentioned in the evidence he was a pra LICcCInNY attorney-at-law, and 
also evidence tending to show that he had some talk with defendant 
ul Aspen, Colorado, about the 20th day of Septem ber, I8SS4, when 
the defendant asked him to purchase Webber's interest in the 
Kkimma mine at Aspen, Colorado; that plal intiff declined to do so 
because of his relations as attorney to Webber. Abort it the 20th of 
October, 1884, after his relations with Webber had ceased, Charles A. 
Judkins and Walter B. Devereux employed him to make purchase of 
Webber’s interest in said mine for themselves, and defendant agreeing 
if they could purchase for forty thousand dollars or less that his 
compensation should be ten thousand dollars; if they had to pay 
more, he | ould be paid five t| lousand dollars : he proceeded to ne- 
gotiate for the purchase of said interest upon said agreement. About 

ten days thereafter Henry Webber, acting for his wife, Julia 

G60 Webber, with whom the said negotiations were being con- 
ducted, started to New York and without plaintiff’s knowledge; 

the time defendant lived in New York, and Webber sold his wife’s 
interest directly to defendant for the sum of forty thousand dollars 
or more; that immediately after the departure Webber plaintiff 
went to Leadville in search of Webber and ponriacd that he had 
gone to New York, and plaintiff wrote a letter immediately to said 
Devereux, at Aspen, informing him thereof; that in April, 1885, 
plaintiff Wis employed by Henry Webber LO bring suit for a one- 
third interest in the Emma mine; that the title to the one-third 
interest stood in the name of defendant, who was the grantee of one 
A.C. Fiske; that Fiske claimed title in virtue of a proceeding under 
section twenty-three hundred and twenty-four (2324) of the Revised 
Statutes of the United States for Webber's failure to do the assess- 
ment work for the year 1882. Webber told plaintiff at the time of 
liis employment that Fiske had, on the 20th of November, LSS3, 
leased to Charles F. Abbey forty-eight sixtieths (4%) of the Emma 
mine, and that Webber’s twenty-sixtieths (7%) was included in the 
lease; that Webber, not wishing to recognize Iiske’s title to his part, 
had, on the 26th day of November, 1884, procured an assignment of 
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one-third of the forty-eight sixtieths in the lease from Abbey and 
had put it in the name of his brother-in-law, C. E. Nevitt, and 
Webber was then working the property, but had not yet struck 
ore, but was expecting to very soon; Webber further told plaintiff 
that Abbey was not carrying on work under the lease, nor was he 
working his interest in the mine, but had abandoned work on the 
mine; that Webber only claimed an interest in the lease to 
61] the extent of sixteen-sixtieths of the mine; that plaintiff in- 
‘formed Webber, when he gave him the deed, that under it he 
would be entitled to one-twelfth of the proceeds of the mine and out 
of Webber’s interest in the event of the successful ending of the said 
suit or a compromise by Webber; that Webber consented to such 
understanding and agreement and delivered said deed with the full 
understanding that plaintiff should have one-twelfth of the proceeds 
independent of said lease out of his interest in the mine; that the 
mine began to produce in the month of August following, and on the 
26th day of September, 1884, an agreement of compromise was made 
between defendant: Webber and Nevitt, which agreement is set 
forth in the amended complaint in this eause; that at the time said 
agreement was made Webber, still desiring to keep it a secret that 
Nevitt was his agent, had the interest in the lease provided for in 
the agreement put in Nevitt’s name; that between the time ore was 
struck and this agreement was made a large quantity of ore had 
been mined and some of it had been sold by Webber through Nev- 
itt, and on the night of the day the agreement was made and the 
deed made from Wheeler to Webber of a one-fourth interest in the 
mine Webber and plaintiff had a settlement, wherein was included 
one-twelfth of the proceeds of such ore as had been sold by him ; 
that he received an order from Webber signed by Nevitt upon de- 
fendant for such sum to come out of the funds in the bands of a 
smelter, of which defendant was part owner, the same being part of 
the proceeds of ore sold which the said Webber had not then collected ; 
upon presenting the order he informed defendant it was partly for 
his one-twelfth of the proceeds of the ore sold before the settlement, 
and the defendant paid such order ; that of the proceeds of the out- 
put of said mine between the 26th day of September, 1884, 
62 and the 20th of November following he has received an 
amount equal to one-eighteenth only On the sixth day of 
February, 1885, defendant commenced to cause a suspense account 
tu be carried in the books of said mine, and from the proceeds of 
said mine thereafter kept back an amount equal to one thirty-sixth 
of the proceeds from the 26th of September, 1884, which amount 
uggregates four thousand eight hundred and ninety-two dollars and 
ninety-six cents ($4,892.96), which isthe amount agreed upon in the 
stipulation filed in this cause; that after this suit was commenced 
this amount was transferred by defendant to his own account; that 
none of the proceeds of the mine was ever paid to either Webber or 
his wife. 
Plaintiff further testified that every time he called for money due 
bis interest from the mine he demanded it with the royalty left off, 
saying he was not entitled to royalty, and always believed and still 
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believed he had not received any portion of the royalty. In mak- 
ing his demand for a settlement to embody in the stipulation offered 
in evidence he asked that the computation be made not including 
any royalty, and he believed that had been done; that if he ever 
received any royalty he did not receive it as such, but all payments 
made to him were made on account of his one-twelfth interest in 
the mine; that he never examined the books and did not know how 
his account was kept with reference to the royalty until after this 
suit was commenced, nor could he then ascertain that any royalty 
had ever been paid him; that at the time he purchased of Webber 
he was only working the interest obtained by the assignment from 
Abbey ; that Abbey had abandoned work thereon before such as- 
signment was obtained. 
To further maintain the issues on his part the plaintiff 
63 offered the testimony of Charles A. Judkins, which tended to 
show that he made a contract with the plaintiff, as stated in 
plaintiff's testimony; that Devereux told him he thought defendant 
would take an interest with them in the purchase of the Emma 
lode; he saw Devereux write a letter or telegram concerning the 
matter to defendant; that Devereux told him he must get plaintiff 
to make the purchase—that he was the only one who could nego- 
tiate with Webber; that the plaintiff reported to him from day to 
day the progress made in the negotiations, and that he in turn re- 
ported to Devereux; that Devereux informed witness he could not 
make any purchase of real estate in Pitkin county without includ- 
ing the defendant in such purchase. 

Thomas A. Rucker, another witness, testified that he was a brother 
of the plaintiff, and that, before the purchase of the interest by de- 
fendant from Julia Webber, Devereux told witness that plaintiff's 
interest was not burdened by the lease upon the mine. 

Plaintiff offered in evidence an-assigument of an undivided }&ths 
interest in a lease on the Emma mine from Chas. F. Abbey to C. E. 
Nevitt, of date the 26th of November, 1883; also a deed from Henry 
Webber to Julia Webber of one-sixth interest in the Emma mine, 
which said deed did not convey any of thé product of the said mine, 
dated Oct. 17th, 1884. : 

Plaintiff then read in evidence the deposition of Henry Webber : 


Henry Wesser, being sworn, testified as follows: 


My name is Henry Webber, and I am 46 years of age, and reside 

in Aspen, Pitkin county, Colorado. I am acquainted with 

4 Jerome B. Wheeler, C. A. Judkins, Wm. B. Devereux, and 

the plaintiff, A. W. Rucker. [ know the Emma mine. I 

was the owner of a lease on the Emma mine, which was in the name 

of C. A. Nevitt, and was the owner of it from the time of its execu- 
tion until it, the lease, was sold. 


Questions by A. W. Rucker, counsel for plaintiff: 


(). What conversation, if any, did you have with Wm. B. Dev- 
ereux and C. A. Judkins with reference to the lease upon the Emma 
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mine and the plaintiff’s right to the ore taken from the mine under 
the lease ? 

(Objected to by Mr. Downing, defendant’s counsel, upon the ground 
no foundation has been laid showing that the defendant would in 
any way be bound by any conversation had between Devereux, Jud- 
kins, and the witness.) 


A. I had a conversation with Mr. Devereux, and I think. Mr. 
Judkins was present. This conversation was in the court-room in the 
office of the county judge. It was sometime after the settlement on 
the 26 of September, 1884, and before the sale of the lease. The 
conversation came up in a kind of general way'about the ore of 
the Emma mine. Mr. Devereux told me that Mr. Rucker’s, the 
plaintiff’s, interest was not subject to the lease, and that there was not 
so much coming to the lease as I had been figuring on. 

Q. Did you have any further conversation with Mr. Devereux ? 

A. Not as I recollect. | 

Q, When and where did the conversations with Judkins take 
place ? 

A. I had a conversation with Judkins in Simon Wachtel’s one 
evening, wherein he told me and tried to convince me that Mr. 
Rucker’s interest was not subject to the lease. I supposed he was 

figuring on trying to buy the lease. I do not know it, but 
65 the way things turned out afterwards it looked as though this 
was his idea. 

Q. Any other conversation ? | 

A. I have had lots of conversations with Judkins, but do not 
know as I can call anything definite to mind; it was generally 
about mining sales; he was talking to me at different times; I re- 
member that conversation, because we got into a heated controversy, 
as I claimed to the contrary about the lease. 

Q. About what length of time were these conversations with Jud- 
kins and Devereux before the purchase by Judkins of the lease? 


(Objected to as incompetent and immaterial.) 


A. Well, I cannot tell, and cannot tell within a week; both of 
these conversations were within ten days after the 26th of September, 
1884; it may have been a week and maybe more. © 

Q. You stated that you had several conversations with Judkins. 
Did they extend up to the time of the purchase of the lease ? 


(Objected to as leading, incompetent; and irrelevant.) 


A. Well, they did not, because after this conversation and after 
the settlement Judkins kind of let me alone for a long time. 

Q. What conversation, if any, did you have with plaintiff with 
reference to the sale of your interest or the interest of your wife in 
the Emma mine? 


(Objected to by defendant’s counsel as incompetent and irrelevant, 
no foundation having been — to show that any such conversation 
would in any way be binding upon the defendant.) 
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A. Right away after the 26th of September plaintiff came to me 
and asked me if I did not want to sell out. I told him I wouldn’t 
care if I got my price. He wanted to know what that was, 
66 and I told him forty thousand dollars, and he got an option 
for ten days; I won’t be positive; ten days or two weeks; it 
was not longer than two weeks. 
() Does the pric of forty thousand dollars include the ore or 
money on hand ? 


if mected to.} 


A. | don’t remember any conversation to that effect or any agree- 
ment to that effect: it was simply these words used—the interests of 
Mrs. Webber or our interest, as it was usually termed. 

(). After the Option that vou spoke of had expired did you have 
any further conversation with the plaintiff concerning the selling 


of the interest? 


( bj ete (| to by defendant’s counse! ior the reason that any such 
conversation 1s irrelevant and immaterial. it not having been shown 
that defendant would be bound thereby 


A. Idorememberof one conversation to that effect distinctly —that 
is, where the plaintiff tried to get me to sell out and put the money 
into the Aspen mine. 

. When, was that‘conversation, with reference to the time you 
did sell? 

A. Well, I cannot state the time, but it was before I sold; it was 
after the option had expired and before I sold; I cannot tell what 
time it was 

(). How often did plaintiff speak to you about selling out? 

(Objected to by defendant’s counsel for the same reason — that 
above eiven.) 


\ He spoke to me so many times and a lvised me to se] ] out 


th it cannot tel] how many Limes 
©. Now,I wil! ask you this question: What reason did plain- 
tiff offer to you why you should sell ? 


(Obiected to by defendant’s counsel as immaterial and incom- 
petent.) 


A. I do not remember of any particular reason that he advised, 
only general principles. 

Q. State what influence, if any, plaintiff’s advice in that matter 
had upon you. 


4 biected to for the reason that if has not been shown that the 
advice to witness as to the conversations held between witness and 
the plaintiff were at the instigation of or with the knowledge of or 
consent of the defendant.) 


A. I eannot answer it. I cannot define it. I never learned the 
English language well enough to describe it. I cannot answer it. 
Q. Did plaintiff’s advice have any influence upon your action 
with reference to the sale of your interest’? 
d— 1506 
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(Objected to for the same reason as last above.) 


A. Yes; it did. 
Q. In pursuance of this advice did you subsequently sell the in- 


terest of your wife; and, if so, to whom? 


(Objected to for the same reason and that it Is irrelevant and im- 
material.) 

A. I sold my wife’s interest to Jerome L. Wheeler in pursuance of 
the advice and actions of plaintiff. 


Cross-examination by Mr. Downina, on the part of the de- 
fendant: 


Q. In pursuance of that advice was you induced to sell to Mr. 
Wheeler or would you have sold to any one.who would have 

68 given you your price? 
A. 1 would have sold to any one else giving me my price. 

Q. Did the plaintiff advise you to go to Mr. Wheeler and make 
this sale? 

A. He did not. 

‘ Q. Did you go to Mr. Wheeler on the advice of plaintiff at all? 

A. No, sir. 

Q. Did he tell you that a sale could be made to Wheeler ? 

A. No, sir. 

Q. Did he know that you were going to Wheeler wi mn you went? 

A. No, sir. 

Q. Asa matter —, you did go to New York and see about the 
sale? 

A. Yes, sir. 

Q. Did he, Rucker, claim to be acting as the agent of Wheeler at 
this time? 

A. He did not. 

Q. As a matter of fact, was he acting as your attorney at this 
time with reference to this interest, and had he been acting at times 
previous thereto? 

A. He had been previous thereto, but at that time I had no case 
pending. 

Q. Was he your general attorney at that time? 

A. I have always looked upon him as such. 

Q. A general adviser with reference to the management of the 
property? . 

A. I looked upon him as such. 

Q. At the time you went to New York and saw Wheeler with 

reference to that sale did you have a suit pending with Nev- 
69 itt with reference to money claimed to be due you on account 

of the sale of a leasehold interest in said property which you 
owned or claimed to own in the settlement of Sep. 26th ? 

A. I cannot state whether that suit was pending at that time or 
not. 

Q. Who was your attorney in that suit ? 
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A. Mr. Rucker. 

. Did Mr. Rucker, at any time pending negotiations for the sale 
or aye g% of your wife’s interest, i you that he was acting as the 
agent of J. B. Wheeler in the matter of the purchase ? 

A No ci 

Q. Over what period of time did these several conversations which 
you have mentioned with Devereux and Judkins extend as with ref- 
erence to the settlement of Septem ber 26th, 18384? 

A. Oh, it might have been six weeks; [ don’t think it was longer 
than two 

Q. After that you say that Judkins left you alone? 

A. Yes; as regards the lease. Judkins was all the time trying 
LO buy my interest. 

(). Who was it you gave the ten days’ option to’ 

A. It was to Mr. Rucker; Judkins had nothing to do with it 

(). At what time was it given ? 

A. It was, m: ivbe, i week thereafter, and it run, I think, about two 
weeks. 

(. Was that a written or a verbal option 

A. It was a verbal option. 

. What, if anything, was done by Rucker under that option ? 

A. I do not know what he did as regards the matter; noth- 
70 ing that I know of. 

Q. At what time was this conversation which you have men- 
tioned as having had with Mr. Devereux in che office of the county 
court ¢ 

A. I cannot now fix the’ time only in reference to the 26th of Sep- 
tember. Iam _ positive it was within ten rea It may not have 
been but a week. 

\) Was it before or afte rT this opt tion was given to Rucker 4 

A. I cannot state [ do not know whether it was before or after. 
(). Vas it before or after the option xpired r 
A. I think it was before the option expired. 

Q. You say you had numerous conversations with Judkins, ex- 


} 


* 
wong over a period of Lwo or three weeks. subsequent LO the settie- 
ment, Sept tenrber 26th ? 

A Tos | did. 


Q. Who first told you, if you remember, that the interest of plain- 
tiff in the Emma mine was not subject to any royalty under the 
lease ? 

A. Judkins 

©. When did Mr. Rucker first tell you that it was not subject to 
the lease or the payment of royalty 4 

‘ | do not remember that he ever told me so. 

©. Did he make any claim to that effect to you at that time as at 
the time of the settlement of Septem ber the 26th, 18847 

A. I think not. 

Q. As a matter of fact, didn’t you know that he did not make any 
such claim at that time? 

A. Not as I remember of. 
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Q. What understanding had you up to the time of. this 
71 conversation as to whether plaintiff’s interest was subject to 
the payment of royalty under the lease? 


(Objected to for the reason that it is incompetent.) 


A. My understanding, both before and after that time, was that 
plaintiff’s interest was subject to the lease 

Q. What lease do you refer to? 

A. I refer to the lease on the Emma mine held under the name 
of C. E. Nevitt and owned by me, which was fixed and determined 
under the contract of September 26th, 1884. 

Q. Who were the parties to that contract’? 

A. Wheeler, Nevitt,and myself. 

Q. Who was present when that contract of September 26th was 
made; whom did you consult with reference to your interest as 
fixed by said contract? 

A. I counseled with Judge Rucker. 

Q. Did he act as your attorney in the making of that contract ” 

A. Yes, sir. 

Q. When was this conversation held with Devereux in the court- 
room ? 

A. I have said within a week or ten days; I cannot fix it any 
nearer. 

Q. Are you able to swear positively that Devereux said that.the 
plaintiff’s interest in the property was not subject to the payment of 
royalty, or did he say or did he say that the plaintiff claimed that 
his interest in the property was not subject to royalty ? 

A. I cannot swear positively which he said. It was a general 
conversation. 

Q. Had Judkins previously to that time told you that Mr. 
72 Rucker claimed that his interest was not subject to the pay- 
ment of royalty ? 

A. Yes, sir; claimed that to me, perhaps before this conversation 
with Mr. Devereux. 

Q. At the time, then, that you had this conversation with Dev- 
ereux you hed already learned that the plaintiff clatmed that his 
interest was not subject to the claim of royalty? 

A. Yes, sir. 

Q. W as that an inducement for you to give the option on to 
plaintiff which you did give for ten days ? 

A. I do not think it was. 

Q. You say you had a heated argument in Wachtles’ business 
house as to whether or not the plaintiff’s interest was subject to the 
payment of royalty ? 

A. Yes, sir. 

Q. What position did you take in the argument ? 

A. I took the position that it was. 

Q. Was that before or after the option given to Mr. Rucker, the 
plaintiff, was given ? 

A. I cannot state positively, but I think it was before. 

Q. Had any one, to your knowledge, approached you on behalf of 
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. B. Wheeler for the purpose of buying your interest in the Emma 
mine pre\ ora to the time you went to New York to see him your- 
») 


self ‘ 


A They did not 


Recross-examination by Mr. RuCKER 


J. W hat professional relation or employment existed between you 
and the plaintiff after the 26th day of September, 1884, and the 
time when youemployed plaintiff I to o bring suit against Nevitt? 

io A. There was none between th Lime 


Recross-examination by Mr. DownInc 


Q. How many suits have you had, if you know, with reference to 
the Interests claimed or held by you in the Kiimma mine ? 

A. In connection with the Emma mine lease, and all, I have had at 
least four. 
(. Who has been your attorney in those suits—in all of those suits 
in which you have been represented by counsel ” 

A. Mr. Rucker has been my attorney in those suits, with the ex- 
ception of the Nevit t and Webber suit, and there Mr. Bissel was as- 
sociated with Mr. Saas 


To the question propounded upon cross-examination of Henry 
Webber, “ What understanding had you up ta the time of this con- 
versation as to whether plaintiff's interest was subject to the payment 
of royalty under the lease?” plaintiff objected, for the reason that 
said testimony was incompetent; which said objection was by the 
court overruled, and the witness answered as set forth in said depo- 
sition; to which ruling and decision of the court plaintiff then and 
there « xcepted. 

Plaintiff then read to the jury a deed from C. A. Nevitt to Charles 
A. Judkins of the leasehold interest mentioned in the complaint, of 
date October 22, 1884, and next a deed from Judkins to Devereux, 
of same Interest, under date of succeeding day, after showing that 
Devereux made the purchase from Judkins, paying therefor the sum 
of twenty-four thousand dollars for defen dant without defendant’s 
consent thereto before the purchase, and defendant ratified such 

act ° and next a deed from Henry Webber to plaintiff, 
74 duly acknowledged, and recorded on the day of the date 
thereof, of which the following is a copy: 


This indenture, made the 28th day of April, in the year of our 
Lord one thousand eight hundred and eighty-four, between Henry 
Webber, of Pitkin county and State of California, party of the first 
part, and A. W. Rucker, of the county of Lake and State of Colo- 
rado, party of the second part, witnesseth : That the said party of the 
first part, for and in the consideration of the sum of $1.00, lawful 
money of the United States of America, to him in hand paid by the 
said party ol the second part, the receipt of which is hereby uacCc- 
knowledged, has granted, bargained, sold, remised, released, and for- 
ever quitclaimed, and by these presents does grant, bargain, sell, 
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ee 


release, and forever quitclaim, unto the said party of the second 
part and his heirs and assigns an undivided one-twelfth interest in 
and to the Emma lode mining claim, situate on Aspen Mountain, 
adjoining the Vallejo lode mining claim, in Roaring Fork mining 
district, in Pitkin county, Colorado, together with all the dips, spurs, 
and angles, and also all the metals, ores, gold and silver bearing 
quartz and earth therein, and all the rights, privileges, and fran- 
chises thereto incident, appendant, and appurtenances thereto be- 
longing orin anywise apperts aining,and the rents, issues, and profits 
thereof: and also all the estate, right, title, interest, property, posses- 
sion, claim, and demand whatsoever, as well in law as in equity, of 
the said party of the first part of, in, or to the said premises and 
every part and parcel thereof, with the appurtenances; to have and 
to hold all and singular the said premises, together with the appur- 
tenances and privileges thereto incident, unto the said party 
79 of the second part, his heirs and assigns, forever. 
In witness whereof the said party of the first part has here- 
unto set his hand and seal the day and year first above written. 
HENRY WEBBER. ane 
| SEAL. | 


Signed and sealed and delivered in the presence of— 


THOMAS A. RUCKER. 


Plaintiff put in evidence stipulation that the value of one-twelfth 
of the ore settled for during the period of the Nevitt lease on the 
Emma mine up to the 21st of October, 1884, was two thousand two 
hundred and sixty-two dollars and thirty cents, and the value of the 
ore settled for between October 21 and the 20th of November, 1884, 
was two thousand six hundred and thirty dollars and sixty-six cents, 
due from defendant to plaintiff, if plaintiff’s interest was not subject 
to the Nevitt lease; if said wr eer was subject to the Nevitt lease 
nothing was due on account of said ore to plaintiff. 

[t was also stipulated in open court that Devereux, the party men- 
tioned in the testimony, was the agent for the transaction of all the 
business of defendant at Aspen, Colorado, over the per riod of all these 
negotiations. 

W hereupon plaintiff rested his case. 
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The defendant gave evidence tending to show that, in settlements 
with the plaintiff for his proportion of proceeds of Emma mine, he 
never ordered his part or portion of the royalty accruing under the 
Nevitt lease withheld; that he never heard of the pl: aintiff’s claim 
of any money due him by reason of the fact that he had not received 
his full proportion due to him under the contract of September 6th, 
1884, until after the first trial of the case, when he was informed 
that plaintiff -had shifted his position, claiming under the contract 
instead of outside of it, up to which time he had always understood 
plaintiff’s claim to be a twelfth interest, independent of said con- 


ATTERSON W. RUCKER V8. JEROME B. WHEELER. 20 


tract, upon the ground that he was not a party to it; that W. B. 
Devereux had charge of defendant's business concerning the Emma 
mine at Aspen. and that he did not recollect having a conversation 
with plaintiff since the contract of September 26,1884, was executed. 
, . « x ; * * 
76 On Nov. 8th, 1884, defendant sent a telegram to W. B. 
Devereux, his agent, at Aspen, Colorado, from New York, 
saying: “ What is due Webber on all Emma ore now at smelter ? 
What is total value of ore now on dumps? Has any money been 
paid to Webber on September and October ore? Answer quick.” 
That he don’t remember or cannot find any answer thereto; and 
after the purchase was arranged by him in New York he wrote 
Devereux a business letter, under date of Novernmber 11th, 1884, say- 
ing: “ Webber came In on me very unexpectedly and stated that 
Judkins had been trying to buy his one-sixth Interest in the Emma, 
and is he supposed that Judkins meant me, and us he did not want 
to dea] with him. he concluded to come on and deal with ine direct. 
After telegraphing you and thinking the matter over I came to the 
conclusion that it would be wise to buy him out, particularly if you 
considered the lease, that had so short a time to run, worth twenty- 
four thousand dollars. I therefore purchased this interest, to be 
paid as follows: Forty thousand dollars in four notes, two, four, six, 
and eight months, the notes to be put in escrow at bank until ma- 
turity. The one-sixth interest is in the name of his wife, Julia B. 
Webber. Please have a quitclaim deed drawn up at once and have 
it signed by his wife and duly recorded. ‘The purchase includes all 
ore at smelter and all due her interest from smelting company and 
also at the mines. Please have Downing draw up a bill of sale for 
it and have Mrs. Webber sign it at same time she does the deed, 
and deposit both in bank. The notes I will send to* Van,’ and when 
deed is signed the notes can be dated by‘ Van.’ Yours of the 3d 
and Sth instant are received.” 
That on the L7th of November. L584, h received il letter from 


Devereux,in which he stated: “ Mr. Rucker claims a twelfth 
di in the whole mine. unencumbered:” and healso said: “ Mr. 
Rucker claims that the one-fourth of Nevitt’s 28 per cent. 


net (equal to > per cent. less Ld J per cent royalty ), which comes out 
of the Webber - intevent, must be paid by Webber out of his one- 
sixth.and served notice on me to that effect.” 

[In answer to this letter defendant wrote to Devereux, under dats 
of Nov. 25, as follows: “If I understand, you said that Rucker de- 
mands a one-twelfth interest in the whole profits of the Emma re- 
gardless of the lease; as I understand it, the lease and royalty take 
precedence. After that the different interests are paid out of the 
balanee. Please consult Downing about this. I think he will re- 
member this was my understs anding with Rucker. If I understan d 

Rucker’s claim, then it should certainly be disputed.” 
Sg \lso evidence tending to eile that plaintiff represented 
Nevitt and Webber at the time of the drawing of the agree- 
ment of September 26, 1884, set forth in full in the last amended 
complaint, and that the terms and conditions of said compromise 
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were fully discussed by plaintiff as such attorney as well before as 
at the time thereof, and all its conditions and terms fully agreed 
upon and understood, the words “grantees or assigns” having 
been inserted in said agreement at the instance of J. M. Downing, 
defendant’s attorney ; that defendant signed it in the presence of 
Webber, Nevitt, and T. A. Rucker and plaintiff; that during none 
of this time was anything said by plaintiff about the manner in 
which his interest in said mine should be affected by said compro- 
mise which was made for the purpose of settling suits between de- 
fendant and said Webber and Nevitt concerning said property; 
that plaintiff did not dissent from said compromise and said noth- 
ing about his interest being exempted from the burden of the lease ; 
that defendant never agreed with plaintiff that his interest should 
be so exempted, nor did he state so to ‘'T. A. Rucker; that he never 
authorized any one to make settlements with the plaintiff for his 
proportion of ores from the Emma mine independent of said lease ; 
that the said lease was purchased for him from Nevett by Devereux on 
or about the 22nd day of October, 1884, for $24,000, and the same was 
assigned by Nevitt to Judkins and by Judkins to Devereux, which, 
though at the time unauthorized, was ratified by defendant; that since 
January Ist,1885, Devereux has a power of attorney authorizing him 
to purchase or sell real estate for defendant but had no such au- 

thority prior to said time; that he repurchased the interest 
79 conveyed to Webber by agreement of Sentember 26, 1884, in 

November following, and purchased all and singular the in- 
terest of Julia Webber in proceeds as well as in mine, which will 
appear from deed of said Julia Webber to defendant annexed hereto ; 
that plaintiff never had any connection with the purchase of said 
interest of Webber or his wife; never spoke to him on the subject; 
that he never authorized plaintiff or authorized any person to 
authorize plaintiff to assist in said purchase; first heard a rumor 
that plaintiff claimed a commission for defendant’s said purchase 
several months thereafter ; knew nothing of such claim being seri- 
ously made until service of summons, on September 3rd; only 
knew of Webber’s intention to go to New York for the purpose of 
making said sale the day before his arrival there, when he heard 
through a telegram that he was on his way to see him; that he 
purchased said interest for $55,000, $15,000 cash, balance in four 
notes, 2, 4, 6, and 8 months, but doesn’t remember the dates of pay- 
ment. -: 

Testimony of W. B. Devereux, for defendant, tended to prove that 
during the fall of the year 1884 and the winter of 1884 and %5, 
he was the representative of the defendant at Aspen; that he 
knew of the Emma mine and knew Judkins; knew when the 
controversy between the said defendant and Webber and Nevitt 
concerning the lease of the Emma mine was compromised. Knew 

that plaintiff was Webber’s and Nevitt’s attorney; that the 
80 negotiations that he had concerning the matter in contro- 
versy were chiefly with Judkins; that he was not acting with 
any one in particular, but believed that if be accomplished anything 
Wheeler would make a purchase, intending to give him the oppor- 
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Witness was in charge of the Aspen Smelting Company at the 
time Webber sold to Wheeler, before any payments were due from 
the mine. On occasion of first payment to Rucker he wanted more 
money than was coming. Witness refused to pay amount demanded 

until the question of the twelfth was settled, but finally paid 
82 the amount requested by plaintiff, with statements that it 
was ap accommodation and not a recognition to the full ex- 
tent of his claim. Afterwards there was a sum of money put in 
what was called a suspense account, which was paid over to Wheeler 
about the time of threatened litigation. The interest of Nevitt in 
the lease was purchased through Judkins, witness intending to take 
it himself if Wheeler did not want it, but afterwards Wheeler ratified 
the purchase and took the interest. In addition to the $24,000 paid 
for it Judkins received $2,500 for his services: never told Rucker 
or any one else that the lease interest was not subject to the lease or 
that he declined to settle with him because he had brought suit 
against the defendant for other parties; that in settlement with 
plaintiff the latter received his proportion or one-twelfth of the 
‘royalties accruing to owners under the lease. Whenever net profits 
were divided one-third was first deducted from the total amount of 
the profits; the balance was then divided, one-twelfth being credited 
to the plaintiff. From the third set apart from the Nevitt lease 15 
per cent. was deducted for royalty, which was at the same time 
divided in the same manner, one-twelftl being credited to suspense 
account. Plaintiff never claimed that he was entitled to a full 
twelfth of the proceeds of the mine upon any other ground than that 
he was not a party to the contract of September 26th, 1884; never 
knew of a different claim until after the first trial of the case ; do not 
recollect that plaintiff stated that he was not entitled to royalty, but 
did say that he wished his interest paid to him regardless of the lease. 
When the first payment was made. to him he was distinctly told 
that it was paid on account and because of ‘his urgent 
83 needs and not in recognition of lis claim in any respect; 
never estimated the amount of money due the Webber inter- 
est by deducting a sum due plaintiff; estimated the amount due 
Webber interest as one-sixth of two-thirds plus one-sixth of the roy- 
alties. ‘The suspense account referred to is as follows: When divi- 
dends were paid the amount of money making up the difference 
between what plaintiff received and one-twelfth of the total dividend 
was charged under suspense account pending the settlement in dis- 
pute. The difference mentioned was not paid to Webber, and there 
was no division of profits made until after the Webber interest had 
been sold to defendant. Before any money was paid he left Aspen 
without saying where he was going. Witness knew nothing about 
it until a letter was received from Wheeler stating he had purchased 
the interest. The money in suspense account was paid to defendant 
through advice of counsel to avoid an attachment. Witness remem- 
bers making the stipulation as to amount set forth in plaintiff's testi- 
mony. 
S4 To further maintain the issues on the part of defendant J. 
M. Downing, Esq., gave evidence tending to show that plaintiff 
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dictated the major portion of the agreement of the 26th of Septem- 
ber, 1884; that witness suggested the words “ grantees and assigns” 
in said agreement. ‘The fact of plaintiff's interest being subject to 
the lease was never questioned at the time said agreement w: is nade. 

And also C. B. Lott, who gave evidence that the words “ grantees 
and assigns” were inserted at the colons of Mr. Downing, accord- 
Ing LO his recollection. 

he defendant also offered in evidence a deed of Jerome B. W heeler 
to Henry Webber, dated September 26, 1884, for a one-sixth of the 
kimma Mine. 

And also a deed from Julia Webber to Jerome B. Wheeler for said 
interest, of date November 22, 1884, conveyin er i also one-sixth of the 
proceeds to said mine owned by the said Julia Webber 

Whereupon defendant rested. 

Which was all the evidence adduced on the trial of said Cause. 

Upon the argument of said cause to the jury LL. J. Laws, one of 
the attorneys of the plaintiff, stated to the jury, among other things, 
that the evide nee showed there Ired been something in the neigh- 
borlood ol halt il million dollars tuken Out of : said mine and the 
defendant had received the greatest portion the re of. He also stated 
that the evidence showed there Was col| ision between Webber 

and Wheeler, and that Webber's visit to New York was 
SO) brought about through the instrumentality of Wheeler and 

his agents for the purpose of defeating the plaintiff out of his 
COM MISSION. and also LO defeat Judkins out of the interest he was to 
obtain in the mine if it had been purchased according to the agree- 
ment between plaintiff and Judkins and Devereux. 

Upon the making of such statements counsel for defendant ob- 
yecte “i for the re ason that there was no sarang showing such facts. 

Whereupon the court called said Laws to order and stated to him 
in the presence of the jury that the ‘e Was noe ‘vidence whi: atever ths at 
such stutements were correct. and reprim inded said Laws for having 
made such statements to the jury. 

The plaintiff prayed the court to instruct the jury as follows: 

The court instructs the jury that if they believe from the evi- 
le nce that the assignment oO! the lease of a portion of the Koma 
lode which was made by Abbey to Nevitt was made for the use and 
benefit of Henry Webber and was made prior to April 28th, 1884, 
when the plaintiff took his deed to one-twelfth of said lode from 
suid Henry Webber, then from the date of such assignment to 
Nevitt the lesser estate, to wit, the leasehold right, was merged in 
Henry Webber, and the said Rucker took his interest free and clear 
of the incumbrance of the lease, and he is entitled to the amount of 
money named in the stipulation read in your hearing and interest 
at the rate of ten per cent. per year from the date of the commence- 
ment of the suit, which was August 24th, 1885. 

The court is asked to instruct the jury that if they believe from 
the poner whines that the le: ase of a port iol of the lode, though Ihlé ade 

nominally to Nevitt, was in fact owned by Mr. Henry Web- 
86 ber. and that the same Webber sold and conveyed a one- 
twelfth interest to the plaintiff after the making and delivery 
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of the lease, and if they also believe from the evidence that at the 
time of the execution of the deed from Webber to plaintiff it was 
mutually agreed between Webber and plaintiff that this one-twelfth 
should be exempt from the operation of said lease, then plaintiff is 
entitled to the proceeds of the one-twelfth, and-upon these facts they 
should find for the plaintiff to the amount fixed by the stipulation 
of the parties read to the jury and interest at the rate of ten per 
cent. per year from August 24th,1885, the date the suit was brought. 

3. The court is asked to instruct the jury that under the pleadings 
of the defendant in this case the jury must find that the deed made 
by the defendant to Henry Webber of an undivided owe-fourth of 
the Emma lode in accordance with the settlement of September 
26th, 1884, enured and was intended to enure to the benefit of the 
plaintiff, and as there is no limit placed in the pleadings as to the ex- 
tent to which it thus enured the jury must find it extended to the 
full extent the ownership of the estate could be affected by the 
acquisition of the leasehold interest therein subsequent to such 
deed, and in this view the plaintiff is entitled to take the whole pro- 
- ceeds of the one-twelfth free from the lease. 

4. The court is asked to instruct the jury that if they believe from 
the evidence that, at the time of the making and delivery of the 
lease to Nevitt, Webber was the real owner thereof, then he owned 

the legal title to the one-twelfth, and the interest in the lease 
87 being in Webber worked a merger or extinction of the lease 

to that extent between said Webber and his grantee, the 
plaintiff in this cause, whether any mention was or was not made 
of the lease at the time the deed to thie one-twelfth was executed by 
Webber to plaintiff. 

5. The court is asked to instruct the jury that if they believe from 
the evidence that in making the contract made between Devereux 
and Rucker as to purchasing the Webber interest was made for the 
benefit of Mr. Wheeler, and that Devereux was authorized to make 
such a contract, and that in procuring such purchase said Rucker 
was the procuring and direct cause by which, the sale was effected, 
then plaintiff is entitled to recover the price agreed on, and that in 
determining whether said Devereux was or was not authorized to 
thus contract the jury must take into consideration all the facts and 
circumstances shown in evidence, and they are not bound by the evi- 
dence of the defendant on that point if from the facts and cireum- 
stances they believe that said Devereux was thus authorized. 

6. The court is asked to instruct the jury if they believe from the 
evidence that the agreement testified to by Rucker, Judkins, and 
Devereux as to the plaintiff's compensation for the procuring the 
said Henry Webber to sell his wife’s interest in the Emma lode was 
made with said Judkins and Devereux, and that at that time the . 
said Devereux was authorized to purchase mining property for his 
principal and in his name, and that in making such agreement he 
was acting fur his principal, said Wheeler, and that said Wheeler, 
anticipating such sale to Judkins and Devereux for him as afore- 

said, whether he had or had not notice of the agreement, 
88 prevented the completion of such agreement by said Judkins 
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and Devereux’ by purchasing the whole of Webber’s interest for 
himself, and if they further believe that said Webber was In- 
duced to apply and sell said property to said Wheeler by reason of 
the efforts of the said plaintiff, then said plaintiff is entitled to re- 
cover such sum as had been agreed upon in case a purchase should 
be effected at one or other of the sums named in said agreement as 
the purchase price. 

The court Is asked to instruct the jury that by virtue of the deed 
from Webber to plaintiff he became entitled to one-twelfth of the 
proceeds of the mine from the date thereof, provided the evidence 
estublishes'that the leasehold estate was the property of said Web- 
ber; and, further, that even should they find that said leasehold 
estate was not the property of Webber. yet the plaintiff would be 
entitled to recover one-twelfth of the proceeds of said mine after the 
convevance by defendant to Webber, said deed from Webber to plain- 
tiff being made cood by such deed from defendant Lo Webber. and 
the said Webber having by such COnNVeVunce from the defendant 
sufficient estate to satisfy the conveyance to plaintiff. 

But the court refused to give such instruetions, and to the ruling 
of the court in refusing to give such instructions, and each and every 
of them, to the jury the plaintiff, by his counsel, then and there duly 
excepted. 

Whereupon tbe court, of its own motion, instructed the jury as 
follows 

The plaintiff states LWo causes of action, centlemen: The first is for 
services rendered by him in purchasing the interest of Julia Webber 

in the Emma lode mining claim for the defendant. 
SY Upon that cause of action, of course, his position ts that he 

was employed by Mr. Wheeler, the defendant, to make this 
purchase for him, and the first matter for your consideration 1s 
whether there was any such employment. On that point I do not 
understand that there is much conflict of testimony—that is, Mr. 
Rucker, the plaintiff, agrees in his statements substantially with 
what is said by Mr. Judkins and Mr. Devereaux in respect to that 
matter. Mr. Judkins, having a scheme for purchasing this property, 
Or a Part, “il least, Uporl his own account, hoping to get some one to 
share in the purchase with him, if he should be able to make it, 
opened negotiations with Mr. Webber through the plaintiff, and after 
these negotiations had been carried on for som time he went to Mr. 
Devereaux and laid the matter before him. Mr. Devereaux became 
interested in the matter and thought he would be willing to con- 
tinue the negotiations or join with Mr. Judkins in the purchase 1f it 
could be made either for himself or on behalf of his principal, Mr. 
W hie el r In SO far he approved and agreed LO adopt for himself or 
ior \Ir. \\ heeler. perhaps, if the negotiations should be carried 
through on his part, what had taken place between Mr. Judkins and 
Mr. Rucker up to that time, and so far as the proceedings between 
Mr. Rucker and Mr. Judkins affect matters in issue in this suit 
there was a promise on the part of Mr. Judkins to pay Mr. 
Rucker $10,000 if this sale should be accomplished for the 


consideration of $40,000, and if a greater sum should be paid 


Pats pee 
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for the property, then $5,000. Now, I have to say that on 
the cause of action, as stated here, in order to establish any 
right upon the part of the plaintiff to the commission for 
which he sues in making a sale, the proof must be of a sale 

made to the defendant and an agreement for a sale to 
Oi) be made to the defendant—not a sale to Judkins and Dev- 

ereux, not a sale to Judkins and the defendants, because that 


is a very different matter from a sale to the defendant alone. If 


Judkins was to be interested in the purchase he would also join the 
payment of the commissions, and whoever would purchase under 
that agreement with Judkins would pay the commissions—that is 
to say, Judkins and Devereux, if they purchased, Devereux acting 
on his own behalf, Judkins and the defendant, if they purchased 
jointly, would pay it. If some other man was brought into the pur- 
chase—some one not named at that time or referred to in any way— 
then it would be that other man and Judkins who would pay the 
plaintiff the commission ; furthermore it does not appear. In fact, 
the evidence tends to prove that Devereux had no authority from 
Wheeler at that time to make any purchase of this property or any 
other,.and of course an agreement by Devereux on behalf of the de- 
fendant to purchase this property would not be binding on the de- 
fendant unless afterwards, with full knowledge of the situation and 
circumstances and of what had been done by Devereux in his be- 
half, he should ratify and confirm what had been done by Devereux. 
[ do not see that this evidence proves, taking all that has been said 
about it by these witnesses, a contract on beh: lf of the defe nd: ant to 
purchase this property through the plaintiff. 

[ say now generally upon this branch of the case that it must 
appear to you from the evidence “that there- was an agreement be- 
tween the plaintiff and defendant, Mr. Rucker and Mr. Wheeler, to 
the effect that Mr. Rucker was to secure this property for him, and 
that he was to pay him for that service. The agreement which 


appears to be stated by Judkins and by Devereux is not of 


9] that‘ character ’—that is, that was an agreement that Jud- 

kins should purchase with somebody else, and of course Jud- 
kins would be chargeable with the commission upon that if it was 
carried out. If you can find anything in the evidence to support 


the conclusion that the defendant made an agreement with plaintiff 


to pay this commission, and that the property was afterwards pur- 
chased by him in pursuance of that agreement, then the plaintiff is 
entitled to recover; otherwise he is not entitled to recover. So much 
for that cause of action.” 

To which charge and instruction of the jury the plaintiff then and 
there duly excepted. 

We now come to the second cause of action, which is not so easily 
understood: “It seems that in November, 1883, Mr. Fisk, who 
claimed to be the owner of ¢8ths of this mine, leased to Mr. Abbey 


(who claimed to own the other }2ths) the 48ths which he, Fisk, 


owned, and Mr. Abbey assigned to Nevitt } {ths of his interest in the 
¢8ths which he had received from Fisk. Nevitt commenced work 
under that assignment. He was to do something towards develop- 


” 
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ing the property in consideration of this assignment to him, and in 


t 
some way, which is not explained in the evidence fully, though it 
has been explained by counsel, he came to claim a right to carry on 
the mine during the term of this leas iyv—that is, as to all th 
interests involyed init. | believe this m was asserted by bim 
in 1884. It is said, and it appears to be conceded on both sides, 
that Nevitt representea Mr. Webber i this lease, and that 


whatever he was dving upon this claim was for the benefit 


of \I r Webber Mr. Webber, who claimed to own one-third OF ; ths 


of the mine in that month, Apri SS4, brought a suit to 
WZ recover this 2 “ths. He seers to have held the original 
title to this 2#%ths. Fisk, in the preceding year, had insti- 
tuted proceedings against him under section 2324 of the Revised 
Statutes to acquire his interest from failut »do the annual work 


for 1882, so that a controversy had arisen between him and Fisk, 
and, of course, bet weell those who should | im under isk under 
this lease with Abbey and Nevitt in res; 
In the mine. He brought this Suit an emp! ved the plaintiff here 
as lis counsel in it. On the 28th of April, 1554, he conveyed to the 
plaintiff one-fourth of his interest, which was ,4,ths or ;;th, as- 
suming that he owned 2°ths of the mine, one-twelfth of the 
whole mine to pay him for his services in this suit. Nothing was 
said in this conveyance about the lease under which Nevitt was car- 
rying on the work. <A general deed or quitclaim of ,i;ths in the 
mine was given. On the 26th of September following, that same 
vear, Wheeler, Nevitt, and Webber made the agreement which has 
been read here several times, by which they settled this controversy 
which had arisen between Webber and the others in respect to this 
-*ths, and assumed to settle all of the matters pending between them 
in respect to this property. In that agreement it was stated that 
Mr. Webber was the owner of one-fourth ; that was ;ths less than 
he had claimed in the first instance; one-fourth would be }$ths. 
They referred to this suit, which had been brought in the April pre- 
ceding by Mr. Rucker, the plaintiff here, in behalf of Mr. Webber: 
“Whereas the said party of the first part (that is Wheeler) is 
the owner of certain interests in the Emma mine, situated in 
Pitkin county, State of Colorado, and a suit is now pending in 

the district court of sald county in behalf of said Webber 
Je against said party of the first part and others for a one-third 

interest in said mine:” and then reference 1s made toa suit 
brought by Wheeler against Nevitt, involving the title tothe mine in 
some way,and they referred to the lease: “And whereas said parties 
being desirous of compromising and settling said actions, itis agreed, 
in consideraticn of the premises, the said first party will, upon the en- 
sealing of these presents, make, execute, an | deliver a sufhcient deed 
of quitclaim to said Webber, his grantees or assigns, for an und- 
vided one-fourth interest in said mine, aud said Webber, on the re- 
ceipt of said deed, agrees to release and waive, and does hereby 
release and waive, to said party of the first part all claims which he 
may have to any further or other interest in said property ;” so that 
upon that it must be assumed that at the time of the making of the 
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deed, the 28th of April, 1884, to the plaintiffin this suit Mr. Web- 
ber owned a one-fourth interest in the property, or }?ths, and of that 
he conveyed ,°;ths to the plaintiff. Now, upon the settlement and 
adjustment which was made on the 26th of September, nothing 
having been said in the conveyance to the plaintiff in respect to the 
lease which was then subsisting, or, at all events, which was being 
carried on by Nevitt at that time, of this property, and subsequently , 
and which was perpetuated and recognized by this agreement of the 
26th of September, 1884, the question is whether the plaintiff ac- 
quired any interest under the lease—that is, whether he was en- 
titled to take a ;ths or a one-twelfth of the proceeds of the property 
under the lease—or whether he was postponed until the expiration 
of that lease before he could take anything fromthe property. That is 

a question of fact for yourconsideration. In thisagreement the 
o4 interests of the several parties in the proceeds of this lease 

are expressed—that is, the amount which Wheeler should 
have, the amount which Webber should have, and the amount that 
Nevitt should have. In this instance, at least, and for some reason 
which is not explained, if it be true that Nevitt’s position in the 
transaction was that of Webber, that he was only an agent of Web- 
ber in it, the parties did not carry out that suggestion, because 
Nevitt’s interest is stated distinctly from Webber's in the agreement 
with respect to the lease: “And thesaid second party (that is, Nevitt) 
hereby releases and waives to said first party all right and title as 
to said lease, save and except a one-third interest therein, and at the 
end of said term releases and surrenders the whole thereof and pos- 
session thereunder peaceably to the owners of said property, their 
grantees or assigns.” It is further agreed “that the proceeds of the 
ore now on hand, after the payment of the cost of production, and 
after payment of the cost of hauling and treatment, shall be divided 
as follows: Said party of the second part (Nevitt) to receive one- 
third, less a royalty of 15 per cent. of said one-third interest, ac- 
cording to the terms set forth in said lease, and said party of the 
first part to receive three-fourths of the remaining two thirds;” that’ 
would be 2*ths, or one-half; “and the said Webber (Webber being 
recognized distinetly from Nevitt in this agreement), his grantees or 
assignees, one ‘vurth of the said remaining two-thirds,” which would 
be 4¢ths, or one-sixth of the whole, and during the remainder of 
the term of said lease, namely, up to and inclusive of the 20th of 
November, 1884, the proceeds of the mine to be divided in the 

: same manner and in the same proportions as aforesaid, such 
YD division also to apply to and include the said royalty 

to be paid by said second party as aforesaid. 

Now, the position of the plaintiff is that he comes in under the 
designation of a grantee or assignee of Webber for one-half of 
the amount reserved to Webber by this agreement—that is, ,;ths ; 
this agreement reserves to Webber }%ths; and the position of the 
plaintiff is that he must be regarded as an assignee and grantee 
of Webber in virtue of his deed of the preceding April for half of 
that amount which was reserved to Webber. He has brought this 
suit to recover that. Now,as I said before, in the deed there is noth- 
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ing about that, and the question is what was the intention of the 
parties at the time this deed was made? ‘The plaintiff testifies that 
it was their intention that he should have the interest accruing 
under this lease as it went along,and was not to be postponed to the 
lease. [ understand Mr. Webber to deny that proposition. Some 
comments have occurred between counsel as to the meaning of Mr. 
Webber’s testimony, whether he has denied it or not. Mr. Webber 
could, if he chose Lo, by the terms of the agreement, reserve this 
entire interest to himself—that is, all that was accruing under the 
lease—if it was his intention to keep it to himself, and there was no 
agreement of the parties in respect to it; the deed constitutes no 
agreem nt. lle could reserve 1t to himself, and if he did reserve it 
to himself, if nothing was said about it at that time, in the absence 
of any agreement between them that it should go to the plaintiff, 
then it would go to Webber; and under these circumstances it re- 
mained in him up tothe time that he made the sale to the defendant 
in this case. After the agreement of September 26th, and some 
time in October, Nevitt sold, as you remember, through the nego- 
tiations of Mr. Judkins, to Mr. Devereux or to the defendant 
directly—Il don’t remember much about that transac- 
6 tion—and subsequently Mrs. Webber, in a conveyance which 
she made to the defendant, assumed to convey all right and 
interest accruing to her under the lease Upon that point the ques- 
tion is whether there was any agreement between the parties that 
the plaintiff’s right and interest under this deed should become 
effectual at once Upon the execution of the deed, and that he should 
be entitled to whatever should come under the lease to Webber— 
that is, to his part of it, -7,th, ~sths of the whole amount—and if 
Nevitt was taking the whole proceeds of the mine, and I believe he 
was—at least it seems that he did so or assumed the right to do so 
after the mine became fruitful, and that was only in August, | think, 
of the same year—there were 00 proceeds of the mine, nothing that 
could be divided amongst them—ainong the several parties—until 
that time,and nothing was in fact divided until after this agreement 
of the 26th of Septem ber was made, so that the question must be 
whether there was an agreement between the plaintill and defendant 
or between the plaintiff and Webber that he should be entitled to 
these proceeds from the time of the conveyance to him; that is a 
question of fact for your consideration. If you find that there was 
such an agreement; that the parties understood and intended that 
Mr. Rucker should be entitled to whatever should arise under the 
lease ace rding to the proportion and interest conveyed to him by 
this deed from and after the time of the deed until the end of the 
lease, then my understandiag is that he is entitled to recover the 
sum specified in this stipulation between the parties. They have 
agreed upon the amount. [In the absence of such an agreement, then 
he is not entitled to recover. 
O7 To that portion of the foregoing charge of the court upon 
the first cause of action in the complaint as follows: “In order 
to establish any right upon the part of the plaintiff to the commis- 
sion for which he sues, in making a sale the proof must be of a sale 
5—1306 


o ATTERSON W. RUCKER VS. JEROME B. WHEELER. 


made to the defendant and an agreement for a sale to be made to 
the defendant, not a sale to Judkins and Devereux; not a sale to 
Judkins and the defendant, because that is a very different matter 
from a sale to the defendant alone. If Judkins was to be interested 
in the purchase he would also join in the payment of the commis- 
sion and whoever would purchase under that agreement with Jud- 
kins would pay the commission—that is to say, Judkins and Dever- 
eux, if they purchased, Devereux acting on his own behalf, Judkins 
and the defendant, if they purchased jointly, would pay. If some 
other man was brought into the purchase, some one not named at 
that time or referred to in any manner, then it wouid be that other 
man and Judkins who would pay the plaintiff the commission.” 

Plaintiff, at the time of the giving thereof, excepted to each and 
every proposition contained therein. 

And also to that portion of the charge upon the same cause of 
action as follows: “ Furthermore it does not appear—in fact, the evi- 
dence tends to prove that Devereux had no authority from Wheeler 
at that time to make any purchase of this property or any other,” 
plaintiff at the time duly excepted. 

And also to that portion of the charge aforesaid as follows: “I do 
not see that this evidence proves, taking all that is said about it by 

these witnesses, a contract on behalf of the defendant to pur- 
98 chase this property through the plaintiff,” the plaintiff at the 
time duly excepted. 

And also to that portion of the charge aforesaid as follows: 
“That it must appear to you from the evidence that there was an 
agreement between the plaintiff and defendant, Rucker and Wheeler, 
to the effect that Rucker was to secure this property for him and that 
he was to pay him for his services. The agreement which appears 
to be stated by Judkins and Devereux is not of that character,” the 
plaintiff then and there duly excepted. 

To that portion of the charge upon the second cause of action in 
the complaint as follows: “ Nevitt commenced work under that 
assignment. He was to do something towards developing the prop- 
erty in consideration of this assignment to him, and in some way 
which is not explained in the evidence fully, though it has been ex- 
plained by counsel, he came to claim a right to carry on the mine 
during the term of this lease entirely—that is, as to all the interests 
involved in it. I believe this claim was asserted by him in 1884,” 
plaintiff then and there duly excepted. 

And to that portion of the charge aforesaid as follows: “ Nothing 
was sald in this conveyance about the lease under which Nevitt was 
carrying on the work. A general deed of quitclaim to five-sixtieths 
in the mine was given,” plaintiff then and there duly excepted. 

And to that portion of the charge aforesaid as follows: “ Now, 
upon the settlement and adjustment which was made on the 26th of 
September, nothing having been said in the conveyance to plaintiff 
In respect to the lease which was then subsisting, or at all events 

which was being carried on by Nevitt at that time on this 
99 property and subsequently, and which was perpetuated and 
recognized by this agreement of the 26th of Sept., 1884, the 
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question is whether the plaintiff acquired any interest under the 
lease— that is, Whether he was entitled to the five-sixtieths or one- 
twelfth of the proceeds of the property under the lease, or whether 
he was post poned until the expiration of that lease before he could 
take ati) thing from the property. That isa question of fact for your 
consideration,” the plaintiff then and there excepted. 

Also to that portion of the charge aforesaid as follows: “ In this 
instance, at least, and for some reason which is not explained—if it 
be true that Nevitt’s position in the transaction was that of Webber, 
that he was only the agent of Webber in 1t— the pa rt 1es did not 
carry out that suggestion, because Nevitt’s interest is stated dis- 
tinctly from Webber's in that agreement with respect to the lease,” 
plaintiff then and there duly excepted 


Also to that portion of the charge aforesaid as follows: “ Now, as 
| st orn fay in the deed there is nothing about that, and the 
questi What was the intention of the parties at the time this 
deed was made? ? ~The plaintiff testifies that it was their intention 


that he pps | have the interest accruing under this lease as it went 
along, an 1 was not to be postponed to the eae [ understand Web- 
ber to « len that proposition. Some comments have occurred be- 
tween counsel as to the meat ing of Webber's testimony—whether 
he has denied it or not. Webber could, if he chose LO, DY the terms 
of the agreement, have reserved this entire interest to himself—that 
is, all that was accruing under the lease. If it was his intention to 

keep it to himself—and there is no other agreement of the 
LOU parties in respect to it: the deed constitutes no agreement— 

he could reserve it to himself: and if he had reserved it to 
himself, if nothing was said about it at that time, in the absence of 
anv agreement between them that it should go to plaintiff, then it 
would go to Webber. and under those cireumstunces it remained in 
him at the time he made the sale LO defendant in this case,” the 
plaintifl to all and each proposition therein stated then and there 
excepted. 

Also to that portion of the charge aforesaid as follows: “Upon 
that point the question is whether there was any agreement between 
the parties that the plaintiff’s right and interest under this deed 
should become effectual at once upon the execution of the deed, and 
that he should be entitled to whatever should come under the lease 

W ebber—that is, to his part of one-twelfth or five-sixtieths of the 
whole amount. If Nevitt was taking the whole proceeds of the 
eepeet — | believe he was: at lea st it sees he did so, or assumed 
the right to do so, after the mine became fruitful, and that was only 
in August, | think, of the same year—there were no proceeds of the 
mine; nothing that could be divided among them—among the sev- 
era! pariies—until that time, and nothing was in fact divided until 
after this agreement of the 26th of Septem ber was made, so that the 
question must be whether there was an agreement between the 
plaintiff and defendant, or between plaintiff and Webber, that he 
should be entitled to these count from the time of the ¢ on veyance 
tohim. Thatis a question of fact for your consideration,” pl: aintiff 
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to each and every proposition therein stated then and there duly 
excepted. : 

Also to that portion of the charge aforesaid as follows: “If you 
find that there was such an agreement that the parties understood 

and intended that Rucker should be entitled to whatever 
101 should arise under the lease according to the proposition and 

interest conveyed to him by this deed from and after the time 
of the deed until the end of the lease, then ny understanding is 
that he is entitled to recover the sum specified in this stipulation 
between the parties,” and to each and every proposition therein 
contained plaintiff then and there duly excepted. 

Also to the following portion of the charge aforesaid: “In the 
absence of such an agreement, then he is not entitled to recover,” 
plaintiff then and there excepted. 

To which charge of the court and each and every proposition 
therein contained the plaintiff then and there duly excepted. 

And thereupon the jury returned a verdict against the plaintiff 
and in favor of the defendant as follows: “ We, the jury, find the 
issues herein in favor of the defendant, and upon the counter-claim 
plead in the answer of defendant we find in favor of the defendant 
for the sum of three hundred and fifteen dollars.” 

Whereupon the plaintiff, by his counsel, on the 15th day of No- 
vember, 1886, filed his motion for a new trial in words and figures 
following: 


Now comes the plaintiff and moves the court to set aside the 
verdict rendered and to grant a new trial in this cause for the rea- 
sons— 

Ist. The court refused to admit proper evidence offered by the 
plaintiff on the trial of said cause. 

2d. The court admitted on the trial improper evidence on the part 

of defendant. 
102 3d. On account of surprises to the plaintiff which ordinary 
precaution could not have guarded against. 

4th. Because the court refused to construe the contract between 
Henry Webber and the plaintiff,and submitted the same to the jury. 

Sth. Because of the misconduct of the counsel for defendant in 
the trial of said cause and in his argument to the jury. 

6th. For errors committed by the court during the trial of said 
cause and argument of counsel. 

7th. On account of newly-discovered evidence since the trial 
thereof. 

8th. For errors committed by the fcourt in its refusal to instruct 
the jury as prayed for by the plaintiff. 

9th. For errors committed by the court in its instructions and 
charges to the tury. 

10th. That the verdict is against the law and the evidence. 

llth. And for other & sufficient reasons. 


(S’g’d) TELLER, LAWS & RUCKER, For PIF. 
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Afterwards and on, to wit, the — day of ——, 1887, after the ver- 
dict of the jury and after motion for new trial herein filed, the 
plaintiff filed in said court affidavits in support of his motion for a 
new trial. 

Plaintiff’s own affidavit tended to show that at the time of the 
taking of the deposition of Henry Webber before the trial of said 

cause he did not know that the court considered the ques- 
105 tion whether there was an agreement between Henry Webber 

and plaintiff to the effect that at the time the said Webber 
deeded to plaintiff Webber understood that his (plaintiff’s) interest 
was not subject to the burden of the Webber lease held in Nevitt’s 
name; nor did he know what the said Webber would testify con- 
cerning the same; nor had he ever had any conversation with 
Thomas A. Rucker or C. E. Nevitt concerning what they knew relative 
to said understanding and that such testimony as is given by the 
said Webber, Rucker, and Nevitt came to his knowledge after said 
trial. 

Also the aftidavit of Henrv Webber, which tended to show that 
after the agreement of the 26th of September, 1884, was made he 
considered that the plaintiff was entitled to his one-twelfth of the 
net proceeds of said mine; that he could not remember that there 
was any agreement made between plaintiff and himself at the time 
he made his deed to the plaintiff, in April, 1854. 

Also the affidavit of Thomas A. Rucker, which tended to show 
that he negotiated in some part with Webber for plaintiff’s interest 
in the Emma mine, and that it was distinctly understood between 
affiant and Webber that plaintiff was to have his interest free and 
clear of all incumbrance of said lease; that as attorney for said Web- 
ber he negotiated with Charles F. Abbey for the lease upon sixteen- 
sixtieths of said mine, and that the said lease was owned by said 
Webber; that Nevitt contributed in no way to its obtainment or to 
the operations thereunder thereafter. 

Also the affidavit of C. E. Nevitt, which tended to show that both 
himself and Webber always regarded the plaintiff’s interest as 
exempted from the burden of the lease which stood in his name 

upon the sixteen-sixtieths in said mine, and that he never 
104 heard any claim to the contrary until since the trial of this 
cause. 

But the court denied the motion for a new trial and gave judg- 
ment on the verdict against the plaintiff upon the cause of action set 
forth in the complaint and sustained said motion as to the counter- 
claim and the verdict tendered thereon. 

To which ruling and decision of the court in denying said motion 
of plaintiff and rendering judgment against him upon the causes of 
action stated by plaintiff in his complaint plaintiff, by his counsel, 
then and there excepted, and was given sixty days in which to file 
his bill of exceptions herein, pending which time the following 
stipulation was made between counsel in said cause : 


t» 
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Stipulation. 
[In the United States Circuit Court, District of Colorado. 
Arrerson W. Rucker vs. JEROME B. WHEELER. 


It is hereby stipulated and agreed by and between the above- 
named plaintiff and defendant that upon the filing of the record 
and bill of exceptions in this cause in the Supreme Court of the 
United States the said cause shall stand submitted under the 20th 
rule of said Court at its ensuing October term. 

Dated 3, 4, 1887. 


(Signed) A. W. RUCKER, Jn Pro. Per. 
THOMAS M. PATTERSON, 
105-110 (Signed) CHARLES 8. THOMAS, 


Att’ys for Deft. 


And forasmuch as the record in this cause does not contain the 
‘ proceedings of said trial, as hereinbefore set forth, the plaintiff files 
this his bill of exceptions and asks that the same may be signed 
and sealed and made a part of the record thereof, which is accord- 
ingly done this 18th day of April, A. D. 1887. 
(Signed) MOSES HALLETT, [seat.] 
Dist. Judge. 


(Endorsed:) 1794. United States of America. In the circuit 
court, district of Colorado. A. W. Rueker v. J. B. Wheeler. Bill of 
exceptions. Filed Apr.18,1887. (Signed) Edward E. Bishop, clerk. 


111 Unitep STATES OF AMERICA, | g 
; ; >t SO . 
District 0} Colorado. } 


[, William A. Willard, clerk of the cireuit court of the United 
States for the district of Colorada, sitting at Denver, do hereby cer- 
tify the above and foregoing to be a true, perfect, and complete 
transcript and copy of the record and proceedings heretofore had 
and entered of record in said court and in a certain cause lately in 
suid court pending, wherein Atterson W. Rucker was plaintiff and 
Jerome B. Wheeler was defendant, as fully and completely as the 
same still remain on file and of record in my office. 

In testimony to the above I do hereunto sign my name and 
affix the seal of said court, at Denver, in said district, this 24th day 
of June, A. D. 1887. 

[Seal United States Circuit Court, District of Colorado. ] 


WILLIAM A. WILLARD, Cleré, 
By, F. W. TUPPER, Deputy Clerk. 
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112 Assignment of Errors 
In the Supreme Court of the United States. 


ATTERSON W. Rucker, Plaintiff in Error. 
Us. 


Jerome B. Wueerer, Defendant in Error. 


And now, before the justices of the Supreme Court ~ the United 
States, comes the said Atterson W. Rucker, plaintiff in error, and 
says that in the record of proce edings In said soe <-vonf Is m: inifest 
error in this, to wit: 

First. That the court erred in admitting the testimony of Henry 
Webber upon cross-examination in answer to the question, “ What 
understanding had you up to the time of this conversation as to 
whether plaintiff’s interest was subject to payment of royalty under 
the lease?” to which question witness answered as follows: “ My 
understanding, both before and after that time, was that plaintiff’s 
interest was subject to the lease.” (Original record, pp. 70-’1.) 

Second. In the statement made by the court to the jury during 
the argument of L. J. Laws, attorney for plaintiff, and the reproof 
administered by the court to said Laws during said argument in the 
presence of the jury. (Pp. 84—S5. ) | 

Third. That the court refused to charge the Jury as prayed by the 
plaintiff in error in the first, second, third, fourth, fifth, and sixth 
Instructions asked by plaintiff in error. Pp. 85-86. 

fourth. The court refused to charge the Jury as praved for by 
plaintiff in error in language as follows: “The court is asked to 
instruct the jury that by virtue of the deed from Webber to plain- 
tiff he became entitled to one-twelfth of the proceeds of the mine 

from the date thereof, provided the evidence establishes that 
113  theleasehold estate was the property of Webber; and, further, 

that even should they find that said leasehold esiate was not 
the property of Webber, yet the plaintiff would be entitled to recover 
one-twelfth of the proceeds of said mine after the conveyance from 
defendant to Webber, said deed from Webber to plaintiff being 
inade good by such deed from defendant to Webber, and the said 
Webber having by such conveyance from the defendant sufficient 
estate to satisfy the conveyance to plaintiff. (P. 88.) 

lifth. [hat the court, in its instructions to the jury, charged i 
language as foilows: “ The plaintiff states two causes of action, gen- 
tlemen. The first is for services rendered by him in purchasing the 
interest of Julia Webber in the Emma lode mining claim for the 
defendant. Upon that cause of action his position is that he was 
employed by Mr. Wheeler, the defendant, to make this purchase for 
him, and the first matter for vour consideration is whether there 
was any such employment. On that point I do not understand there 
is much conflict of testimony—that is, Mr. Rucker, the plaintiff, 
agrees in his statement substantially with what is said by Mr. Jud- 
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kins and Mr. Devereux in respect to that matter. Mr. Judkins, hav- 
ing a scheme for purchasing this property, or a part at least, upon 
his own account, hoping to get some one to share in the purchase 
with him, if ke should be able to make ii, opened negotiations with 
Mr. Webber through the plaintiff, and after these negotiations had 
been carried on for some time he went to Mr. Devereux and laid the 
matter before him. Mr. Devereux became interested in the matter, 
and thought ke would be willing to continue the negotiations or join 
with Mr. Judkins in the purchase, if it could be made, either for 
himself or on behalf of his principal, Mr. Wheeler. In so far he 
approved and agreed to adopt for himself or for Mr. Wheeler, 
perhaps, if the negotiations should be carried through on_ his 

part, what had taken place between Mr. Judkins and 
114 Mr. Rucker up to that time, and so far as the proceedings be- 

tween Mr. Rucker and Mr. Judkins affect matters in issue in 
this suit, there was a promise on the part of Mr. Judkins to pay Mr. 
Rucker ten thousand dollars if this sale should be accomplished for 
the consideration of forty thousand dollars, and if a greater sum 
should be paid for the property, then five thousand dollars. Now, I 
have to say that on the cause of action as stated here, in order to 
establish any right on the part of the plaintiff to the commission for 
which he sues in making a sale the proof must be of a sale to the 
defendant and an apreement for a sale to be made to the defendant 
and not a sale to Judkins and. Devereux, not a sale to Judkins and 
the defendant, because that is a very different matter from a sale to 
the defendant alone. If Judkins was to be interested in the purchase 
he would also join in the payment of the commission, and whoever 
would purchase under that agreement with Judkins would pay the 
commission—that is to say, Judkins and Devereux, if they pur- 
chase, Devereux acting on his own behalf, Judkins and the defend- 
ant, if they purchased jointly, would pay it. If some other man was 
brought into the purchase—some one not named at that time or re- 
ferred to in any way—then it would be that other man and Judkins 
who would pay the plaintiff the commission. Furthermore, it does 
not appear—in fact the evidence tends to prove that Devereux had 
no authority from Wheeler at that time to make any purchase of this 
property or any other, and, of course, an agreement by Devereux 
on behalf of the defendant to purchase this property would not be 


binding on the defendant unless afterwards, with full knowledge of 


the situation and circumstances and of what had been done by Deve- 

reux in his behalf, he should ratify and confirm what has been 
1144 done by Dervereux. I do not see that this evidence proves, 

taking all that is said about it by these witnesses, a contract 
on behalf of the defendant to purchase this property through the 
plaintiff. Ll say now generally upon this branch of the case that it 
inust appear to you from the evidence that there was an agreement 
between the plaintiff and defendant, Mr. Rucxer and Mr. Wheeler, 
to the effect that Mr. Rucker was to secure this property for him 
and that he was to pay him for that service. The agreement, which 
appears to be stated by Judkins and by Devereux, is not of that 
character—that is, that was an agreement that Judkins should pur- 
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chase with somebody else, and of course Judkins would be charge- 
able with the commission if it was carried out. If you can find 
anything in the evidence to support the conclusion that the defend- 
ant made an agreement with plaintiff to pay this commission, and 
that the property was afterwards purchased by him in pursuance of 
that agreement, then the plaintiff is entitled to recover; otherwise, 
he is not entitled to recover. So much for that cause of action. 
Sixth. That the court in its instructions to the jury charged in 
language as follows: “ We now come to the second cause of action, 
which is not so easily understood. It seems that in November, 1883, 
Mr. Fisk, who claimed to be the owner of 4%ths of this mine, 
leased to Mr. Abbey (who claimed to own the other }ths), the 
‘sths which he, Fisk, owned, and Mr. Abbey assigned to Nevitt 
1 ths of his interest in the **ths which he had received from 
isk. Nevitt commenced work under that assignment. He was 
to do something towards developing the property in consideration 
of this assignment LO him, and In some way which Is not explained 
in the evidence fully, though it has been explained by counsel, 
he came to claim a right to carry on the mine during the 
115  ~—term of this lease entirely—that is, as to all the interest in- 
volved in it. I believe this claim was asserted by him in 
1884. It is said, and it appears to be conceded.on both sides, that 
Nevitt represented Mr. Webber in this lease, and that whatever he 
was doing upon this claim was for the benefit of Mr. Webber. Mr. 
Webber, who claimed to own one-third or | *ths of the mine, in that 
month, April, 1884, brought a suit to recover this 2%ths. He seemed 
to have held the original title to this ?%ths. Fisk, in the preceding 
year, had instituted proceedings against him under section 2324 of 
the Revised Statutes to acquire his interest from failure to do the 
annual work for 1882, so that a controversy had riseri between him 
and Fisk, and, of course, between those who should claim under 
isk under this lease with Abbey and Nevitt, in respect to this one- 
third interest in the mine. He brought this suit and employed the 
plaintiff here as his counsel in it. On the 28th of April, 1884, he 
conveyed to the plaintiff one-fourth of his interest, which was ths 
or jth, assuming that he owned 27%ths of the mine, 75th of the 
whole mine, to pay him for his services in this suit. Nothing was 
said in this conveyance about the lease under which Nevitt was 
carrying on the work. A general deed or quitclaim of ths in the 
mine was given. On the 26th of September following, that same 
year, Wheeler, Nevitt, and Webber made the agreement which has 
been read here several times, by which they settled this controversy 
which had arisen between Webber and the others in respect to this 
:°ths, and assumed to settle all of the matters pending between 
them in respect to this property. In that agreement it was 
stated that Mr. Webber was the owner of one-fourth; 
116 ~that was ,;ths less than he had claimed in the first instance ; 
one-fourth wouid be }$ths. They referred to this suit 
which had been brought in the April preceding by Mr. Rucker, the 
plaintiff here, in behalf of Mr. Webber: “ Whereas the said party 
of the first part (that is, Wheeler) is the owner of certain interests in 
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the Emma mine, situated in Pitkin county, State of Colorado, and 
a suit is now pending in the district court of said county in behalf 
of said Webber against said party of the first part and others for a 
one-third interest in said mine,” and then reference is made to a suit 
brought by Wheeler against. Nevitt, involving the title to the mine 
in some way, and they referred to the lease: “ And whereas said 
parties being desirous of compromising and settling said actions, it 
is agreed, in consideration of the premises, the : said first party will 
upon the ensealing of these presents make, execute, and deliver a 
sufficient deed of auitclaim to said Webber, his grantees or assigns, 
for an undivided one-fourth interest in said mine, and said Webber, 
on the receipt of said deed, agrees to release and waive, and does 
hereby release and waive, to said party of the first part all claims 
which he may have toany further or other interest in said property.” 
So that upon that it must be assumed that at the time of the making 
of the deed, the 28th of April, 1884, to the plaintiff in this suit Mr. 
Webber owned a one-fourth interest in the property, or }§ths, and 
of that he conveyed ,%;ths to the plaintiff. Now, upon the settle- 
ment and adjustment which was made on the 26th of September, 
nothing having been said in the conveyance to the plaintiff in re- 
spect to the lease which was then subsisting, or at all events which 
was being carried on by Nevitt at that time, of this property, and 
subsequently, and which was perpetuated and recognized by this 
agreement of the 26th of September, 1884, the question is whether 
the plaintiff acquired any interest under the lease—that is, whether 
he was entitled to take a “jth or a one-twelfth of the proceeds of the 
property under the lease, or whether he was postponed until the ex- 
piration of that lease before he could take : anything from the prop- 
erty. ‘That is a question of fact for your consideration. In this 
agreement the interests of the several parties in the proceeds of this 
lease are expressed—that is, the amount which Wheeler should have, 
the amount which Webber should have, and the amount which 
Nevitt should have. In this instance at least, and for some reason 
which is not explained, if it be true that Nevitt’s position in the 
transaction was that of Webber, that he was only an agent for Web- 
ber in it, the parties did not carry out that suggestion, because 
Nevitt’s interest is stated distinctly from Webber’s in the agreement 
with respect to the lease. “And the said second party (that is, Nevitt) 
hereby releases and waives to said first party all right and title as to 
said lease save and except a one-third interest therein, and at the 
end of said term releases and surrenders the whole thereof and pos- 
session thereunder peaceably to the owners of said property, their 
grantees or assigns.” It is further agreed “ that the proceeds of the 
ore Now on hand, after payment of the cost of production, and after 
payment of the cost of hauling and treatment, shall be divided as 
follows: Said party of the second part (Nevitt) to receive one-third, 
less a royalty of fifteen per cent. of said one-third interest, according 
to the terms set forth in said lease, and said party of the first part 
to receive three-fourths of the remaining two-thirds ;” that would be 
’*ths, or one-half. “And the said Webber (W ebber being recog- 
nized distinctly from Nevitt in this agreement), his grantees or as- 
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signs, one-fourth of the said remaining two-thirds,” which would 
be }°ths or one-sixth of the whole, and during the remainder of 
the terms of said lease, namely, up to and inclusive of the 20th 
ot Novem ber. LSS4, the proceeds of the mine to be divided 

in the same manner and in the same proportions as 
117 aforesaid, such division also to apply LO and inciude the 

said royalty to be paid by said second party as aforesaid. 
Now, the position of the plaintiff is that he comes in under the des- 
ignation of a grantee or assignee of Webber for one-half of the 
amount reserved to Webber by this agreement—that is, P;ths; this 


acre ement reserves to Webber loths: and the position of the plain- 
tiff is that he must be regarded as an assignee and grantee of Web- 
ber in virtue of his deed of the preceding April for -half of that 


amount which was reserved to Webber. He has brought this suit 
to recover that. Now, as I said before, in the deed there is nothing 
about that, and the question is, What was the intention of the par- 
ties at the time this deed was made? ‘The plaintiff testifies that it 
was their intention that he should have the interest accruing under 
this lease as it went along and was not to be postponed to the lease. 
| understand Mr. Webber to deny that proposition. Some comments 
have occurred between counsel as to the meaning of Mr. Webber’s 
testimony—whether he has denied it or not. Mr. Webber could, if 
he chose to, by the terms of the agreement, reserve this entire in- 
terest to himself—that is, all that was accruing under the lease, if 
it was his intention to keep it to himself, and there was no agree- 
ment of the parties in respect to it—the deed constitutes no aygree- 
ment. He could reserve it to himself, and if he did reserve it to 
himself, if nothing was said about it at that time, in the absence of 
any agreement between them that it should go to the plaintiff, then 
it would go to Webber, and under these circumstances it remained 
in him up to the time he made the sale to the defendant in this case 
After the agreement of Septem ber 26th and some time in October 
Nevitt sold, as you remember, through the negotiations of Judkins, 
to Mr. Devereux or to the defendant directly—l don’t remember 
much about that transaction—and subsequently Mrs. Webber, in a 
conveyance which she made to the defendant, assumed to convey all 
right and interest accruing to her under the lease. Upon that po nt 
the question is whether there was any agreement between the par- 
ties that the plaintiff’s right and interest under this deed should be- 
come effectual at once upon the execution of the deed, and that he 
should be entitled to whatever should come under the lease to Web- 
ber—that is, to his part of it, ;;th, ,4;ths of the whole amount; and 
if Nevitt was taking the whole of the proceeds of the mine—lI believe 
he was, at least it seems that he did so or assumed the right to do so 
after the mine became fruitful, and that was only in August, | think, 
of the same year—there were no proceeds of the mine, nothing that 
could be divided amongst them—among the several parties, until 
that time, and nothing was in fact divided until after this agree- 
ment of the 26th of September was made; so that the question must 
be whether there was an agreement between the plaintiff and de- 
fendant or between plaintiff and Webber that he should be entitled 
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to these proceeds from the time of the conveyance to him. That is 
a question of fact for your consideration. If you find that there was 
such an agreement, that the parties understood and intended that 
Mr. Rucker should be entitled to whatever should arise under the 
lease according to the proportion and interest conveyed to him by 
this deed from and after the time of the deed until the end of the 

lease, then my understanding is that he is entitled to recover 
118 the sum specified in this stipulation between the parties. 

They have agreed upon the amount. In the absence of such 
an agreement he is not entitled to recover. | 

Seventh. The court, in its instructions tothe jury upon the first 
cause of action, charged in language as follows: “ In order to estab- 
lish any right upon the part of plaintiff to the commission for which 
he sues in making the sale, the proof must be of a sale made to the 
defendant and an agreement for a sale to be made to the defendant ; 
not a sale to Judkins and Devereux; nota sale to Judkins and the 
defendant, because that is a very different matter from a sale to the 
defendant alone. If Judkins was to be interested in the purchase he 
would also join in the payment of the commission, and whoever 
would purchase under that agreement would pay the comm ission— 
that is to say, Judkins and Devereux, if they purchased, Devereux 
acting on his own behalf, Judkins and the defendant, if they pur- 
chased jointly, would pay. If some other man was brought into the 
purchase—some one not named at that time or referred to in any 
manner—then it would be that other man and Judkins who would 

pay the commission.” 
119 Fighth. That the court in its instructions to the jury 

charged in language as follows: Furthermore, it does not 
appear, In fact, the evidence tends to prove that Devereux had no 
authority from Wheeler at that time to make any purchase of this 
property or any other. * * * I do not see that his evidence 
proves, taking all that is said about it by these witnesses, a contract 
on behalf of defendant to purchase this property through the plain- 
tiff, * * * That it must appear to you from the evidence that 
there was an agreement between plaintiff and defendant Rucker 
and Wheeler to the effect that Rucker was to secure this property 
for him, and that he was to pay him for his services. The agree- 
ment which appears to be stated by Judkins and Devereux is not 
of that character. 

Ninth. That the court in its instructions to the jury upon the 
second cause of action charged in language as follows: Nevitt 
commenced work under that assignment. He was to do something 
towards developing the property in consideration of this assignment 
to him, and in some way, which is not explained in the evidence 
fully, though it has been explained by counsel, he came to claim a 
right to carry on the mine during the term of this lease entirely— 
that is, as to all the interests involved in it. I believe this claim 
was asserted by him in 1884. * * * Nothing was said in this 
conveyance about the lease under which Nevitt was carrying 
on the work. A general deed of quitclaim for ,;ths in the 
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mine was given. * Now, upon the settlement and adjust- 
ment which was made on the 26th of September, nothing having 
been said in) the conveyalhce Lo plaintiff ith respect LO the 
lease which was then subsisting, or at all events which was 

being carried on by Nevitt at that time on this property 
120 ~=and subsequently, and which was perpetuated and recognized 

by this agreement of the 26th of Septem ber, 1S84, the ques- 
tion is whether the plaintiff acquired any interest under the lease— 
that is, whether he was entitled to the gyths Or e of the proceeds of 
the property under the lease or whether he was postponed until 
the expiration of that lease before he could take anything from the 
property. ‘That isa question of fact for yourconsideration. * * * 
In this instance, at least, and for some reason which is not explained, 
if it be true that Nevitt’s position in the transaction was that of Web- 
ber, that he was only the agent of Webber in it, the parties did not 
carry out that suggestion, because Nevitt’s interest is stated distinctly 
from Webber’s in that agreement with respect to the lease. lets 
Now, as I stated before, in the deed there is nothing abcut that, and 
the question is, What was the intention of the parties at the time this 
deed was made? The plaintiff testifies that it was their intention 
that he should have the interest accruing under this lease as it went 
along, and was not to be postponed to the lease. [ understand Web- 
ber to deny that proposition. Some comments have occurred be- 
tween counsel as to the meaning of Webber’s testimony—whether he 
has denied it or not. Webber could, if he chose to, by the terms of 
the agreement, have reserved this entire interest to himself—that 
is, all that was accruing under the lease. If it was the intention to 
keep it to himself, and there is no agreement of the parties In respect 
to it—the deed constitutes no agreement—he could reserve it to him- 
self; and if he had reserved it to himself, if nothing was said about 
it at that time, in the absence of anv agreement between them that 
it should go to plaintiff, then it would go to Webber, and under those 
circumstances it remained in him at the time he made the sale to 
defendant in this case. * * * Upon that point the question is 
whether there was any agreement between the parties that the 
plaintiff’s right and interest under this deed should become affected 
at once upon the execution of the deed and that he should be enti- 
tled to whatever should come under the lease to Webber—that is, Lo 
his part of j,th or ths of the whole amount. If Nevitt was 
taking the whole proceeds of the mine—I believe he was; at least it 
seems he did so or assumed the right todo so after the mine became 
fruitful, and that was only in August, I think, of the same year— 
there were no proceeds of the mine, nothing that could be divided 
among them—among the several parties—until that time, and noth- 
ing was, in fact, divided until after this agreement of the 26th of Sep- 
tember was made; so that the question must be whether there was 
an agreement between plaintiff and defendant or between plaintiff 
and Webber that he should be entitled to these proceeds from the 
time of the conveyance to him. That isa question of fact for your con- 
sideration. * * * If you find there was such an agreement, that 
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the parties understood and intended that Rucker should be entitled 

to whatever should arise under the lease according to the proportion 

and interest conveyed to him by this deed from and after the time 

of the deed until the end of the lease, then my understanding is that 

he is entitled to recover the sum specified in this stipulation between 

the parties. * * * In the absence of such an agreement, then 
he is not entitled to recover. 


121 Ninth. That the court erred in overruling the motion for 


a new trial in the cause. 
WILLARD TELLER, 
Att'y for PUR un Error. 
ATTERSON W. RUCKER, 
In Pro. Per. 


122 [Endorsed :] In the Supreme Court of the United States. 

Atterson W. Rucker, plaintiff in error, v. Jerome B. Wheeler, 
defendant in error. Atterson W. Rucker, in pro. per., & Willard 
Teller, att’ys for pl’ff in error. 


125 Stipulation. 
[In the Supreme Court of the United States. 


AtTEeERSON W. Rucker, Plaintiff in Error, 
us. 


JEROME B. WHEELER, Defendant in Error. 


[t is hereby stipulated by and between the parties to this action, 
for the purpose of availing themse!ves of rule No. — of this Court, 
that it is unnecessary to print tl. documents set forth in the tran- 
script of record in this case designated as follows : 

Complaint; affidavit in attachment ; undertaking in attachment ; 
summons; writ of attachment; amended complaint; answer ; repli- 
eation; order, trial; order, trial continued; order, trial continued : 
leave to amend complaint, contained in pages from one to thirty, 
and also page thirty-one, inclusive, of said record. 


Also the following: Order, trial; order, trial continued ; order, 
trial continued; verdict; motion for new trial; order, motion for 
new trial taken under advisement, and contained in pages fifty-two 
to fifty-seven and a half, inclusive. 


And also the following: Bond, writ of error, and citation, con- 
tained in pages one hundred and six to one hundred and ten, in- 
clusive. 


It is further stipulated between the parties that this agreement 
shall go into effect as though all the provisions and conditions of 
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said rule had been complied with, and the clerk is directed to print 
the record in accordance with this stipulation. 
Dated June 30, A. D. 1887. 
A wry 


TTERSON W. RUCKER, In Pro Per. 
PATTE 


ERSON & THOMAS, 
Attorneys for Defendant in Error. 


124 [Endorsed :] Sup. Court U. 8S. 1887, Oct. term. No. 

1306. Atterson W. Rucker, pl’ff in error, vs. Jerome B. 
Wheeler. Stipulation of counsel omitting parts of record in print- 
ing. Filed Nov. 21, 1887. 


Endorsed on cover: Colorado C. C. U.S. No. 1506. Atterson 
W. Rucker, plaintiff in error, vs. Jerome B. Wheeler. Fiied No- 
vember 21, 1887 
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| Pleas of the circuit court of the United States for the district 
' Indiana, begun and holden at the United States court- 
hous : in | e city of indianapolis, in said district. on the first 
—e in November, in the year of our Lord one thousand eight 
< dred and eighty-two, before the Honorable Walter Q.Gresham, 
a ma of the district court of the United States for said district and 

ax officio judge of said circuit court. | 


DAYTON S. MorGaAn and E. ASHLEY SMITH 
vs. . 74588. 
FREDERICK EGGERS 


Kjectment. 


Be it remembered that heretofore, to wit, on the 26th day of July, 
1882, the plaintiffs, by U. J. Hammond, their attorney, filed in the 
office of the clerk of said court their complaint in the above-entitled 
cause in the words following, to wit: 

The eT a ee IK. Ashley Smith, citizens 
of the State of New York, complain. of the defendant, Frederick 
Koo rs, a eitizen of the State ol Indi Mana, and — 

That the jy, plall itifts , aS tenants in common, are the owners In fee- 
simple and entitled to the posse ssion of the  fallowhnesdinestied real 
estate in the county-of Lake, in the State of Indiana, at the district 
aforesaid, to wit: 

All of the north part of lot two (2), in section thirty-six 

2 (36), township thirty-eight north, of range ten (10) west, of 

the second principal meridian, which lies west of the track of 

the Lake Shore and Michiga Southern railroad and north of a line 

parallel with the north line of said lot two (2) and seven hundred 

a d fifty-three (753) feet south therefrom; that the defendant, Fred- 

erick E ogars 3, at the district aforesaid, now holds possession of the 

said described real estate without right, and for more than a year 
past has unlawfully kept the plaintiffs out of possession. 

Wherefore the plainly Aiteenndl taderenent for the recovery of said 
real estate and two thousand dollars damages for being kept out of 
possession, and for other proper relief. 

U. J. HAMMOND, 
Att'y for Plaintiffs. 


And afterwards, to wit, at the May eS ee the 10th 
day of August, 1882, before the Honorable Wa (). Gresham, judge 
as aforesaid, the following further procee ding ie above-entitled 
cause were had, to wit: 

Comes now the defendant, by A. C. Harris, his attorney, and files 
his motion LO require the plaintiff- LO file an abstract of title herein: 
and said motion is in the words following, to wit: 


d. 
t| 


t 


The defendant moves that the plaintiffs be ruled to file an abstract 
of title showing their alleged title to said lands, to the end that he 
may be advised as to their pretended title to the lands in contro- 
versy 

A. C. HARRIS, For Def'’t. 
1—200 
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o And afterwards, to wit, at the May term of said court, on 

the 5lst day of August, 1882, in recess thereof, the following 
further proceedings in the above-entitled cause were had, to wit: 
Comes now the plaintiff-, by counsel, and files an abstract of title 
herein in the words following, to wit: 

Abstract of title to lot 2 of S. W. } of section 36, T. 38 N., R. 10 
west, in Lake county, State of Indiana. This section is divided into 
four lots, of which lot 2 falls in the southwest quarter of the section. 

1. United States to the State of Indiana. Swamp land patent No. 
4, ~ ated March 24th, 1853. 

The State of Indiana to George W. Clarke. Swamp land patent 
No. 5904, dated July 3d, 1854; consideration, $76.88; conveys said 
lot 2. 

3. Last will and testament of George W. Clarke, who died Aug. 
15th, 1866. Recorded in Lake county, Indiana, December 26th, 
1866 ; conveys same land. 

4. Jacob Forsyth and Robert D. Clarke, executor of the last will 
of George W. Clarke, deceased, to Caroline M. Forsyth. Executor’s 
deed, dated Dec. Ist., 1868 ; consideration, $10,000; conveys said lot 

2 and other lands. 
4 5. Sarah J. Clarke and Harriet S. Clarke to Caroline M. 
Forsyth. Quitclaim deed, dated Dee. 1st, 1868; convey- all 
right, title, and interest in all the lands belonging to the estate of 
George W. Clarke, deceased. 

. Robert D. Clarke & wife to Caroline M. Forsyth. Quitclaim 
deed, dated Dec. Ist, 1868; conveys all right, title, interest in and 
to all the lands belonging to the estate of George W. Clarke, de- 
ceased. 

Henry I. Clarke & wife to Caroline M. Forsyth. Quitclaim 
deed, dated Dec. Ist, 1868; conveys all right, title, and interest in 
all the lands belonging to the estate of George W. Clarke, deceased. 

8. Caroline M. I ‘orsyth & husband to Daniel A. Jones, Oramel 8. 
Hough, Charles M. Culbertson, and Charles L. Raymond. War- 
ranty deed, dated March 9th, 1869; consideration $11,038.30; con- 

veys said lot 2 with other lands. 
5 9. Charles L. Raymond to Herbert B. Reed. Deed, dated 
July 15th, 1869 ; consideration, $5,000; conveys the undivided 
one-fourth of said lot 2 with other land. 

10. Daniel A. Jones & wife, Charles M. Culbertson & wife, Oramel 
S. Hough & wife, and Herbert B. Reed to Edward Roby. Deed, dated 
July 15, 1873; consideration, $63,076 ; conveys said lot 2 with other 
lands. 

11. Edward Roby to Dayton S. Morgan. Deed, dated Aug. 7th, 
1873; conveys said lot 2 with other lands. 

12. Dayton S. Morgan & wife to E. Ashley Smith. Deed, dated 
January 17th, 1877; conveys one undivided half of said lot 2 with 
other lands. 


And afterwards, to wit, at the May term of said court, on the 10th 
day of October, 1882, before the Honorable Walter ®. Gresham, 
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judge as aforesaid, the following further proceedings in the above- 
entitled cause were had, to wit: 
Comes now the defendant, by counsel, and files his answer herein 
in the words following, to wit: 
6 The defendant for answer denies every allegation in the 
complaint. 
A. C. HARRIS, 
For Def ’t. 


And afte rwards, LO wit, at the Nove mber term of said court, On 
the 20th day ol January, 1ISS3, before the —_ norable Walter Q. 
es ju udge us aforesaid, the following r further proceedings In 
the above-ent titled e: ause were had, to wit: 

Come the parties, by counsel, and by agreement this cause is sub- 
mitted to the court for trial, and the court, having heard the evi- 
dence and being. fully advised, finds for the plaintiffs, and orders 
and adjudges that they are entitled to and shall have and recover 
of defendant the possession of so much of said lot 2 as hes south of 
the south line of lot number one (1), as indicated by a fence con- 
structed and maintained by the defendant as and on said south line, 
said fence running from the State line easterly to Lake Michigan, 
and assesses the damages at $1.00 and costs, taxed at $—, which the 
plaint tiffs shall recover of defendant. 

All of which is finally ordered, adjudged, and decreed. 


And afterwar rds, to wit, at the November term of said court, on 
the 5th day of February, 1883, before the Honorable Walter Q. 
Gresham, judge as aforesaid, the following further proceedings in 
the above-entitled cause were had, to wit 
« Come now the plaintiffs by counsel and file their motion for a 

new trial herein in the words following, to wit: 
7 And now again come the said plaintiffs, by U. J. Hammond, 
Esq., their attorney, and move that the decision and finding 
in this cause may be set aside and annulled, and that a new trial of 
this cause may be granted for the following, among other, reasons, 
to wit: 

lst. The said finding and decision is contrary to the law and the 
evidence. : 

2d. The said finding is contrary to the evidence. 

od. The said finding and decision is not sustained by the evi- 
dence. 

4th. The said finding and decision is contrary to law. 

(2 Tidd, pr.905.) 5th. The said plaintiffs were surprised by a case 
falsely made by the defendant at the trial, which they had no reason 
to expect, and therefore did not come prepared to answer at the 
trial, namely, by the claim of said defendant, supported only by the 
testimony of his son, that Jacob Forsyth and the surveyor, Wait, 
pointed out and agreed upon the line occupied by the fence of de- 
fendant mentioned in said decision as the true bill of said Egger’s 
land. 

By the claim of said defendant, supported by his testimony alone, 
that George W. Clarke agreed with said defendant that the line oe- 
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cupied by said fence was the line between said defendant's and said 
Clarke’s land. 

By the claim of said defendant, supported by his own testimony 
and that of his son only, that a fence had been maintained on the 
line occupied by the fence in said decision mentioned for more than 

twenty years last past. 
8 By the claim of said defendant, supported by the testimony 
of his son only, that for 20 years past he had occupied all the 
land as far south as said fence. 

6th. The court admitted irrelevant evidence for the defendant 
against the objection of said plaintiff, and the decision of the court 
was based on such irrelevant evidence. 

U. J. HAMMOND, 
All’y for PU fs. 


And afterwards, to wit, at the November term of said court, on 
the 6th day of March, 1883, before the Honorable Walter Q.Gresham, 
judge as aforesaid, the following further proceedings in the above- 
entitled cause were had, to wit: 

Come the parties, by counsel, and the court, being fully advised, 
now overrules plaintiffs’ motion fer a new trial; to which plaintiffs 
except, and the court allows plaintiffs 30 days in which to file bill of 
exceptions. 


And afterwards, to wit, at the November term of said court, on 
the 23d day of April, 1884, before the Honorable William A.Woods, 
one of the judges of said court, the following further proceedings in 
the above-entitled cause were had, to wit: 

Come the plaintiffs in the above-entitled cause, by Upton J. Ham- 
mond and Edward Robey, their attorneys, and, by leave of court 
first had, file in said cause their motion in writing in the words and 

figures following, to wit: 
9 The plaintiffs in the above-entitled cause, Dayton S. Mor- 
gan and KE. Ashley Smith, move the court to amend and re- 
form the judgment entered in the above-entitled cause at the 
November term of this court, 1882, on the 20th day of January, 
1883, so that said judgment shall conform to the complaint in said 
cause, and to the finding or verdict of the court rendered upon the 
trial of said cause. 
UPTON J. HAMMOND, 
KDWARD ROBEY, 
Attorneys for said Plaintiffs. 


And at the same time said plaintiffs, by their said attorneys, also 
file proof of notice of said motion heretofore served upon the de- 
fendant, Frederick Eggers, and the said defendant now appears to 
said motion by Addison C. Harris, his attorney, and further day is 
given by the court for the hearing of said motion upon argument 
of respective attorneys. 


And afterwards, to wit, at the May term of said court, on the 27th 
day of June, 1884, before the Honorable William A. Wouds, one of 
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the judges of said court, the following further proceedings in the 
above-entitled cause were had, to wit: 

Come now the parties, by their respective attorneys, and there- 
upon the court, being sufficiently advised in the premises, doth now 
overrule the motion filed by the plaintiffs herein on the 23d day of 
April, 1884, to amend and reform the judgment of the court hereto- 

fore entered herein; to which ruling of the court in overruling 
10 said motion the plaintiffs, by their attorneys, now except and 

file their bill of exceptions herein in the words following, 
to wit: 

Be it remembered that on the 23d day of April, 1884, the plain- 
tiffs, Dayton S. Morgan and E. Ashley Smith, filed in the above- 
entitled cause their motion, in writing, to the court for the reforma- 
tion, correction, and amendment of the finding and judgment of the 
court in said cause; which motion is in the words and figures fol- 
lowing, to wit: 


* : * x k . ‘ 


And, upon appearance to said motion by the defendant, Frederick 
Kggars, and argument thereof by his and plaintifis respective coun- 
sel, said motion was overruled by the court, the court filing the fol- 
lowing opinion in that behalf: 


r Motion to Amend Judgme nt. 


Woops, Dist. Judge : 


Morgan and Smith sued Eggers in ejectment for the recovery of 
real estate described as follows: 

All of the north part of lot two (2), in section thirty-six, &c., 
which lies west of the track of the Lake Shore and Michigan Southern 
railroad and north of a line parallel with the north line of said lot 
2 and 753 feet south therefrom. ‘The defendant answered by a gen- 
eral denial, and upon the issue so joined, a jury being waived and 
trial had by the court, a finding and judgment of the tenor follow- 

ing were entered : 
1] Come the parties, and by agreement this cause is submitted 

to the court for trial, and the court, having heard the evi- 
dence and being fully advised, finds for the plaintiffs, and orders and 
adjudges that they are entitled to and shall have and recover of de- 
fendant the possession of so much of said lot two (2) as lies south 
of the south line of lot one (1) as indicated by a fence constructed 
and maintained by the defendant as and on said south line, &e. 

The plaintiffs now insist that there is an unqualified general find- 
ing for the plaintiff, and that in conformity with this the judgment 
should have been for the recovery of the land as described in the com- 
plaint, and that so much of the description set forth in the judg- 
ment as refers to the fence constructed by the defendant should be 
expunged. 

[t was competent for the court under the issue to find te what ex- 
tent the defendant was guilty or had held unlawful possession of the 
premises described, and if under the evidence it appeared that a 
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fence had become or was the boundary of such occupation it was 
proper that the fact should be stated in finding and judgment of the 
court. 

The finding and judgment in this instance are not separate and 
d have been better to have had them. 


distinet, as perhaps it would | | 
It is as if the entry read in this 


The meaning, however, is clear. 
way: 

12 And the court, having heard the evidence, &c., finds and 
orders and adjudges that the plaintiffs are entitled to and 

shall have and recover of the defendants, Xe. 

The motion for correction is therefore overruled. 

To which action and opinion of the court the plaintiffs now here 
at the time except, and pray that this their bill of exceptions in that 
behalf may be allowed, which is accordingly done; and, upon their 
motion, the same is ordered to be made a part of the record in this 
cause. 

And afterwards, to wit, at the November term of said court, on 
the 8th day of January, 1885, before the Honorable William A. 
Woods, judge as aforesaid, the following further proceedings in the 
above-entitled cause were had, to wit: 

Come now the plaintiffs, by counsel, and file their appeal bond 
herein in the sum of one thousand dollars ($1,000), with Edward 
Robey as surety thereon, and said bond is approved by the court.’ 


13 Unirep States OF AMERICA: 

The President of the United States of America to the judges of the 
circuit court of the United States for the 7th judicial circuit and 
district of Indiana, Greeting: 

Because in the record and proceedings as also in the rendition of 
the judgment of a plea which is in the said circuit court before you, 
between Dayton 8. Morgan and E. Ashley Smith and Frederick 
Eggers, a manifest error hath happened, to the great damage of 
the said Dayton 8. Morgan and E. Ashley Smith, as by their com- 
plaint appears, and it being fit that the error, if any there hath been, 
should be duly corrected and full and speedy justice done to the par- 
ties aforesaid in this behalf, you are hereby commanded, if judgment 
be therein given, that then, under your seal, distinctly and openly, 
you send the record and proceedings aforesaid, with all things con- 
cerning the same, to the Supreme Court of the United States, to- 
gether with this writ, so that you have the same at Washington on the 
12th day of October next, in the said Supreme Court to be then and 
there held, that, the record and proceedings aforesaid being inspected, 
the said Supreme Court may cause further to be done therein to 
correct that error what of right and according to the law and custom 
of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of said circuit 
court, this 7th day of January, A. D. 1885. 

[Seal Circuit Court of the United States, District of Indiana. ] 


NOBLE C. BUTLER, Clerk. 
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14 United States of America to Frederick Eggars, Greeti ng: 

You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States to be holden at W Aree 
on the second Monday of October next, pursuant to a writ of error 
filed in the clerk’s office of the circuit court of the United States 
for the 7th circuit and district of Indiana, wherein Dayton 8. Mor- 
gan and KE. Ashley Smith are plaintiffs in error and you are defend- 
ant in error, to show cause, if any there “" why the judgment ren- 
dered against the said plaintiff in error, as in the said writ of error 
mentioned, should not be corrected and ier peedy justice should 
not be done to the parties in that behalf. 


Witness the Honorable William A. Woods, judge of the district 
court of the United States for district of Indiana, this 9th day of 
January, in the year of our Lord one thousand eight hundred and 
eighty-five. 


ow 


[Seal Circuit Court of the l' nited States, District f |} lana. | 


WILLIAM A. WOODS. 


L5 The appellee hereby accepts service of this writ. 
January 9, 1885. 
HARRIS & CALKINS, 
Att'ys for Fred. Eggers. 


16 [Ixnrrep STaTEs oF AMERICA. 3 
District of Indiana, i 


I. Noble C. Butler, clerk of the circuit court of the United States 
within and for the district of Indiana, do hereby certify that the 
above and foregoing is a full, true, and complete transcript of the 
proceedings in the cause of Dayton 8. Morgan et al. vs. Frederick 
Eggers, No. 7488, as fully as the same appears of record and re- 
mains upon file in my office. 


Witness my hand and the seal of said court, at Indianapolis, in 
said district, this 6th day of January, 1885. 
[Seal of the United States Circuit Court, Dist. of Ind 


NOBLE C. BUTLER, Clerk 
| Endorsed in pencil :] Fees, $6.00. Noble C. Butler, clerk. 


17 Afterwards—that is to say, at the October term, A. D. 1884, 

of the Supreme Court of the United States, the said Dayton 
S. Morgan and E. Ashley Smith, by Edward Roby, their attorney, 
appear before the said Supreme Court and plead that in the record 
and proceedings aforesaid and also in the giving of the judgment 
aforesaid there is manifest error, in this respect: ‘That said judgment 
doth not pursue the issue and finding thereon rendered and entered 
of record as the law directs and requires ; also the circuit court erred 
in refusing to amend and reform said judgment. 


Wherefore said plaintiffs in error pray that so much of said judg- 
ment as appears to be erroneous may be reversed, annulled, and set 
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aside, and that the judgment of the circuit court in refusing to 
amend and reform said judgment may be reversed, and that said 
judgment on the issues in said cause may be reformed and amended, 
and such further proceedings had that there may be no error therein. 

EDWARD ROBY, 


Attorne Uy and Counsel. 


cover: Indiana C. C. U. S. No. 200. Dayton S&S. 
error, vs. Frederick 


Kndorsed on 
Morgan and E Ashley Smith, 
Kegers. Filed January 13, 1885. 


IN THE SUPREME COURT OF THE UNITED STATES. 


OcTOBER ‘T'ERM, 1887. 


Affidavits as to Value.of Land in Controversy. 


Dayton S. Moraan and E. Asaiey Sirsa, Plaintiffs in ) 
Error Low y, 
, . No. 200. 
is 


I REDERICK EaGers, Defendant in Error. 


STATE OF INDIANA, | 
Lak County, j 


> SSS 


The undersigned, Horace Marble, being first duly sworn, upon his 
dath says that he is the duly elected, qualified, and acting auditor 
and ex officio clerk of the board of commissioners of said county, 
and has been such ever since the month of March, 1884; that as 
such he is the legal custodian of the assessors’ books of the township 
assessors of said county showing the valuations and assessments for 
general tax purposes of all the real estate in the several townships 
of the said county, and is also custodian of the records of the board 
of equalization of said county; that as such auditor it is his legal 
duty to make out and deliver to the treasurer of said county the tax 
duplicates by which the taxes of said county are collected ; that the 
foregoing certified statement, dated February 27th, 1888, signed by 
affiant as such auditor, showing the valuations for general tax pur- 
poses for the several years of 1880 to 1887, both inclusive, of lot No. 
l and lot No. 2, of section 36, township 38, range 10, in said county, 
as made by the township assessors, is true and correct, and shows 
such valuation of said land as made by said assessors and fixed by 
the board of equalization of said county, and said statement is a true 
and complete copy as taken from the books and papers so on file in 
affiant’s office. 

Affiant further says it is, and for more than four years last past 
has been, the practice and custom of the several township assessors 
of said county and of the board of equalization of said county to 
rate, assess, and fix the value of all the real estate in said county at 
a sum equal to two-fifths of the actual or market value of such real 
estate; that the last real estate assessment in said county was made 
in the year 1886, and the assessment preceding the same in the year 
1880. 

Affiant further says that aside from said assessments of said lands 
he knows and is acquainted with the general market value of said 
lots No-. 1 and 2, and has so known and been acquainted therewith 
for more than three years last past; that in afhiant’s opinion said 
lots in the spring of 1885 were worth not to exceed $175.00 per acre, 
aside from improvements thereon; that said lands are so situated 
with reference to Lake Michigan and Cook county, Illinois (that 


1—200 
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being the county in which is located the city of Chicago), that at 
times of speculative excitement in real estate a speculative value is 
ascribed to them which is often in excess of the real or cash price 
which they would sell for; but such speculative values are so fluc- 
tuating and temporary that they cannot be made the: basis of per- 
manent market price. Affiant further says that he is not in.any way 
related to Frederick Eggers, nor has he any interest in any contro- 
versy concerning said lots or any part of them; and further affiant 
saith not. 

HORACE MARBLE. 


Subscribed and sworn to by the said Horace Marble before me the 
27th day of February, 1888. 
[ Notarial Seal, Lake Co,, Indiana. ] 
J. FRANK MEEKER, 
Notary Public in and for Lake County, Indiana. 


A statement of the valuation for general tax purposes for the sev- 
eral years of 1880 to 1887, both inclusive, as made by the township 
assessors of North township, in Lake county, Indiana, and as finally 
fixed by the boards of equalization of said county, of the following 
several tracts of land in said county, to wit: 


t) 


Lot No. one (1), of section 36, township 38, range 10, containing 
(exclusive of railroad right of way) 25 acres. 


For year— Valuation of land. Val. of improvem'ts. 
i i i i ae $400 00 $500 00 
EERE Ee ene eo 400 00 500 00 
| SERRE S EPSP esa nel ema 400 00 500 00 
BOSSE aS Eee 400 00 500 00 
EER RE eT A EE * 400 00 500 00 
ERs SE eae ee a 400 00 ’ 500 00 
aii ile isin 1,500 00 - 700 00 
SN ch al ar iat ie tinal 1,500 00 700 00 


Lot No. two (2), of section 36, township 38, range 10, containing 
61.50 acres. 


For year— Valuation of land. Val. of improvem’ ts 
ETE eerie Bene eae $922 50 00 
| + SRE i ial aiaaee fs ciliata 922 50 00 
EERE a ee 922 50 00 
ERAT NR eer Deron Cent 922 50 00 
SARC EES eee reer ewes ene 922 50 00 
i i tial iiakillin 922 50 00 
el taliiieatet siihianith asians iniiibia 3,997 50 00 


Danie eplhd dhimindbendounén 0,997 50 00 


/ 


» 
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STATE OF INDIANA, | we 
Lake County, tats 


[, the undersigned, Horace Marble, county auditor in and for said 
county, do hereby certify that the above and foregoing tabulated 
statement isa true and complete copy of the valuations, respectively, 
for general tax purposes of the said lots No-. 1 and 2, in section 36, 
township 38, range 10, in said county, for the several years of 1880 
to 1887, both inclusive, as made and returned by the assessors of 
North township, of said county, and as fixed by the boards of equal- 
ization of said county, as the same appears of record in m: office. 

And I further certify that as such auditor I am the proper and 
legal custodian of all such records and the real estate assessment 
books of the township assessors of said county and of the records of 
the said boards ef equalization. 

In testimony whereof I have hereunto set my hand and official 
seal this February 27th, 1888. 

[Seal Board of Commissioners, Lake County, Indiana. ] 


HORACE MARBLE, Auditor. 


STATE OF INDIANA, | 
: > 88: 
Lak County, j 


Charles C. Smith, being first duly sworn, upon his oath says that 
he is the elected, qualified, and acting county treasurer of Lake 
county, Indiana, and as such treasurer he has the custody of the tax 
duplicates of said county showing the valuation and assessments for 
general tax purposes of all the real estate of said county, together 
with the taxes charged upon said real estate, and is charged with 
the collection of all such taxes. Affiant further says that he has 
read over and knows the contents of the affidavit and tabulated 
stutement, dated February 27th, 1888, of Horace Marble, auditor of 
said county—which affidavit and statement are attached to this affi- 
davit—and affiant says that all the facts set forth in said affidavit 
are true. Affiant further says that the.rate of taxation, and for all 
purposes, and all the taxes charged to and assessed upon the said 
lots one (1) and two(2), was as follows: For the year 1885, 1.575 per 
centum ; for the year 1886, 1.475 per centum, and for the year:1887 
1.435 per centum upon the valuations as set forth in said tabulated 
statement. Affiant further says that he resides at Hammond, in 
North township, in said county, and has resided there for more 
than ten years last past; that he owns and during said years has 
bought and sold real estate in said township, and is and during the 
spring of 1885 was acquainted generally with the market value of 
land in said township; that said lots one (1) and two (2) during the 
spring of 1885 were worth not to exceed $175.00 per acre; that afh- 
ant is not related to Frederick A. Eggers, and has no interest in 
said lands nor in any controversy concerning the same; and further 


affiant saith not. 7 
C. C. SMITH. 


re 
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Subscribed and.sworn to by the said Cyrus C. Smith before me 
this 27th day of February, 1888. 
[ Notarial Seal, Lake Co., Indiana. ] | , 
J. FRANK MEEKER, 
Notary Public in and for Lake County, Indiana. 


[Endorsed :] Aff’s of auditor & treasurer. 


STATE OF INDIANA, |... 
Lake County, 


The undersigned, Frank Hess, being first duly sworn, upon his 
oath says that he resides at Hammond, in North township, in said 
county and State, and has resided in said North township for more 
than thirty years last past; that he is the duly elected, qualified, 
and acting assessor of real and personal property in said township, 
having been elected as such in the spring of 1886; that the last as- 
sessment of the real estate of said township for general tax purposes 
was made in the spring of 1886 by affiant as such assessor; that 
affiant is acquainted with the value of real estate in said township, 
and has been acquainted with its value for more than ten vears last 
past, and is acquainted with lots No-. 1 and 2, in section 36, township 
38, range 10, in said county; that said lots at said real estate assess- 
ment in the spring of 1886 were valued {and assessed at $65.00 per 
acre,and the permanent ‘improvements on the said lot No.1 at 
$700.00; that at the preceding assessment, which was made in 1880, 
said lot No. 1 was assessed at $15.00 per acre and said lot No. 2 at, 
$15.00 per acre. 

Affiant further says that prior to the making of the assessment of 
1886 the several township assessors of said county met and resolved 
to assess all the real estate of said county at two-fifths its real or 
market value, and in pursuance of such resolution affiant, as such 
assessor, assessed the said lots 1 and 2 at the rates aforesaid. 

Affiant further says that the market value of said lots No-. 1 and 
2 was, in 1885, not to exceed $175.00 per acre; that affiant is in no 
way related to Frederick A. Eggers, and has no interest in said lots 
1 and 2 or in any controversy concerning the same or any part of 
them. 

FRANK HESS, Assessor. 


STATE OF INDIANA, oF 
Lake County, 


Subscribed and sworn to by the said Frank Hess before me this 
28th day of February, 1888, as witness my hand and notarial seal. 
JOHN KREUTER, 
Justice of the Peace for said County. 


[Endorsed :j Aff. of Hess. 
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STATE OF INDIANA, | Le 
Lake County, 2 


The undersigned, John Wonnacott, aged 62 years, being first 
duly sworn, upon oath deposes and saith that he is, and for more 
than 20 years last past has been, acquainted and familiar with the 
following land, namely, a strip of land running from the State line 
between Indiana and Illinois east to the Lake Shore & Michigan 
Southern railroad and extending north to the width of 753 feet 
from the south line of lot No. 1, in section 36, township 38 north, 
range 10 west, in Lake county, Indiana, said south line being indi- 
cated by a fence constructed and maintained by Frederick Eggers 
as and on said south line, there being contained in said strip 16.85 
acres. 

And deponent further states that he resides at Whiting, in said 
county, about 2} miles from said land, and has resided there for 
over 20 years last past; that he, deponent, has owned & bought real 
estate in the immediate neighborhood of the above-described land, 
and that he is, and on the 13th of January, L885, and for more than 
15 years before that date was, familiar and acquainted with the 
value of real estate in the neighborhood of the land hereinbefore 
first described and acquainted with the value of said described real 
estate. 

That said 16.85-acre strip of land on said 15th day of January, 
1885, was worth not to exceed one hundred dollars per acre, making 
said strip worth, in the aggregate, not to exceed $1,685.00; that said 
land was at no time from the year 1881 until the year 1886 worth 
more than the value above stated. 

That said sixteen and +49; acre strip of land is crossed by the 
right of way, 100 feet in width, of the Pittsburgh, Ft. Wayne and 
Chicago railroad, and also by the public highway, 80 feet in width ; 
that said quantity of sixteen and ;'); acres includes both said right 
of way and said public highway; that said strip of land is low and 
wetand much of it marshy and miry at certain seasons of the year; 
that outside of said right of way and said highway there are no im- 
provements on said land except some fences, a small dwelling-house, 
and outbuildings erected there by Frederick Eggers, and some fruit 
trees planted by him; and further afhiant saith not. 


JOHN WONNACOTT. 


STATE OF INDIANA, | 
Lake County, 


» 
oOo « 


Subscribed and sworn to by the said John Wonnacott before me 
this first day of Feburary, 1888, as witness my hand and seal. 
[ Notarial Seal, Lake Co., Indiana. ] 
J. FRANK MEEKER, 
Notary Public in and for said County. 


siemens — 
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STATE OF INDIANA, ay 
Lake County, nas 


The undersigned, Henry Reese, aged 60 years, being first duly 
sworn, upon his oath states that he resides at Whiting, in suid 
county, and has resided there during the 34 years last past; that he 
is well acquainted and familiar with lots No-. 1 and 2, in section 36, 
township 38, range 10, in Lake county, Indiana, and is also well 
acquainted with the value and market price of said Jand and with 
the value and market price of lands generally in the neighborhood 
of said lots; that he wasso acquainted with such values on the 13th 
day of January, 1885, and for 30 years prior thereto; that he knows 
the said 16.85-acre strip designated and described in the affidavit of 
John Wonnacott, dated of this day and hereto attached, and is, and 
ever since the Ist day of January, 1855, has been, acquainted with 
the value of said strip of land; that said 16.85-acre strip of land 
on the 13th day of January, 1885, and during three years immedi- 
ately previous thereto was worth not to exceed $130.00 per acre; 
that said entire 16.85-acre strip on said day was worth the sum of 
$2,190.50; that said strip of land extends from the State line be- 
tween Indiana and Illinois east to the Lake Shore and Michigan 
Southern railroad, and from the south line of said lot No. 1, as in- 
dicated by a fence built and maintained bv Frederick Eggers, north 
to the width of 753 feet, and is the land upon which said Eggers 
lives. Affiant further says that he owns and kas bought real estate 
in the neighborhood of said land; and affiant further saith not. 

| H. REESE. 
STATE OF INDIANA, | 


Lake County, | wage 


Subscribed and sworn to by the said Henry Reese before me this 
first day of February, 1888, as witness my hand and seal. 
[ Notarial Seal, Lake Co., Indiana] 
J. FRANK MEEKER, 


Notary Public in and for said County. 


STATE OF INDIANA, |. . 
Lake County, f whe 

The undersigned, Frank Horlbeck, aged 24 years, being first duly 
sworn, upon his oath states that he resides at Whiting, in said 
county, and has resided there during the 24 years last past; that he 
is well acquainted and familiar with lots No-.1 and 2, in section 36, 
township 38, range 10,in Lake county, Indiana, and is also well 
acquainted with the value and market price of said land and with 
the value and market price of lands generally in the neighborhood 
of said lots; that he was so acquainted with such values on the 13th 
day of January, 1885, and for 5 years prior thereto; that he knows 
the said 16.85-acre strip designated and described in the affidavit of 
John Wonnacott, dated of this day and hereto attached, and is, and 
ever since the lst day of January, 1880, has been, acquainted with 
the value of said strip of land; that said 16.85-acre strip of land on 
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the 13th day of January, 1885, and during three years immediately 
previous thereto was worth not to exceed $110.00 per acre, making 
said entire strip worth $1,850.50 on said day; that said land has at 
no time during the 5 years last past been worth to exceed said sum; 
that afhant has bought and now owns real estate in the neighbor- 
hood of said strip of land; and further affiant saith not. 


FRANK HORLBECK. 


STATE OF INDIANA, g 
. a 
Lak County, j 


Subscribed and sworn to by the said Frank Horlbeck before me 
this first dav of February, 1888, as witness my hand — seal. 
[ Notarial Seal, Lake Co., Indiana. ] 
J. FRANK MEEKER, 
Notary Public in and for said County. 


STATE OF INDIANA, | _. 

Lake County, ( ig 
The undersigned, William Vater, aged 33 years, being first duly 
sworn, upon his oath states that he resides at Whiting, in said 
county, and bas resided there during the 19 years last past; that he 
is well acquainted and familiar with lots No-. 1 and 2,1n section 36, 
township 38, range 10,in Lake county, Indiana, and is also well 
acquainted with the value and market price of said land and with 
the value and and market price of lands generally in the neighbor- 
hood of said lots; that he was so acquainted with such values on 
the 13th day of January, 1885, and for 15 years prior thereto; that 
he knows the said 16.85-acre strip designated and described in the 
affidavit of John Wannacott, dated of this day and hereto attached, 
and is, and ever since the Ist day of January, 1873, has been, ac- 
quainted with the value of said strip of land; that said 16.85-acre 
strip of land on the 13th day of January, 1885, and during three 
years immediately previous thereto was worth not to exceed $150.00 
per acre; that affiant owns, and for more than 3 years last past has 
owned, land in the neighborhood of said land above described ; and 

further affiant saith not. 


WILLIAM VATER. 


STATE OF INDIANA,|_. 
Lake County, if - 
Subscribed and sworn to by the said William Vater before me 
this first day of February, 1888, as witness my hand and seal. 
[ Notarial Seal, Lake Co., Indiana. ] 
J. FRANK MEEKER, 


Notary Public in and for said County. 


STATE OF INDIANA, | 
Lake County, j 


ce 
v2) 


The undersigned, Henry Schrage, aged 44 years, being first duly 
sworn, upon his oath states that he resides at Whiting, in Lake 


) > 


county, Indiana, and has there resided during the 33 years last past; 


{ 
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that he is well acquainted and familiar with lots 1 and 2, in section 
36, township 38, range 10, in Lake county, Indiana, and is also well 
acquainted with the value and market price of said land and with 
the value and market price of lands generally in the neighborhood 
of said lots; that he was so acquainted with such values on the 13th 
day of January, 1885, and for 20 years prior thereto; that he knows 
the said 16.85-acre strip of land designated and described in the affida- 
vit of John Wonnacott, this day dated and attached hereto, and is and 
was acquainted with the value of said strip for (20) twenty years 
last past; that said 16.85-acre strip on the 13th day of January, 
1885, and during three years immediately previous thereto was 
worth not to exceed $155 per acre; that said entire 16.85-acre strip 
on said 13th day of January, 1885, was worth $2,631.75 dollars and 
no more; that said strip extends 753 feet north from the south line 
of said Jot No. 1 and from the State line between Indiana and IIli- 
nois east to the Lake Shore and Michigan railroad, and is the land 
upon which Frederick Eggers resides; that affiant lives about 23 
miles from said strip of land, and that affiant owns and has both 
bought and sold real estate in the neighborhood thereof; & further 


affiant saith not. 
H. SCHRAGE. 


STATE OF INDIANA, | me 
Lake County, f° ° 


Subscribed’ and sworn to by the said Henry Schrage before me 
this first day of February, 1888, as witness my hand and seal. 
[ Notarial Seal, Lake Co., Indiana. ] 
J. FRANK MEEKER, 
Notary Public in and for said County. 


STATE OF INDIANA, 
a 88 My 
Lake County, 


The undersigned, John Stangel, being first duly sworn, upon his 
oath states that he is 41 years of aye and resides at South Chicago, 
in Cook county, Illinois, and has resided there continuously since 
the year 1869; that affiant is well acquainted with Frederick Eggers 
and is well acquainted and familiar with lots 1 and 2, in section 36, 
township 38, range 10,in Lake county, Indiana, and has known 
said lots since 1869; that affiant is, and on January 13th, 1885, and 
for more than 10 years prior thereto, was well acquainted with the 
value and market price of real estate in the vicinity of said lots, 
and of said lots, and also of the 16.85 acre strip of land off of the 
south side of said lot No. 1, which is more particularly described in 
the affidavit of John Wonnacott, this day made and hereto at- 
tached ; that said 16.85 acre strip of land on January 13th, 1885, 
was worth not to exceed 120 dollars_ per acre, said strip altogether 
being then worth 2,022.00 dollars ; that affiant so resides about one 
and one half miles from said strip of land and has bought and owns 


lands in the neighborhood thereof ; further affiant saith not. 
JOHN STENGEL. 
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STATE OF INDIANA, | 
Lake County, j 


” 
¥ * 


Subscribed and sworn:to by the said John Stangel before me this 
first day of February, 1888, as witness my hand and seal. 
[ Notarial Seal, Indiana, Lake Co. ] 
J. FRANK MEEKER, 
Notary Public in and for said County. 


STATE OF INDIANA, | _. 
Lake County, if san 
The undersigned, John Kreuter, aged 52 years, being first duly 
sworn, upon his oath states that he resides at Sheffield, in said county, 
and has resided there during the 21 years last past; that he is well 
acquainted and familiar with lots No-. 1 and 2, in section 36, town- 
ship 38, range 10,in Lake county, Indiana, and is also weil ac- 
quainted with the value and market price of said land and with 
the value and market price of lands generally in the neighborhood 
of said lots; that he was so acquainted with such values on the 13th 
day of January, 1885, and for 15 years prior thereto; that he knows 
the said 16.85-acre strip designated and described in the affidavit 
of John Wonnacott, which is dated of this day and hereto attached, 
and is, and ever since the Ist day of January, 1867, has been, ac- 
quainted with the value of said strip of land; that said 16.85-acre 
strip of land on the 13th day of January, 1885, and during three 
years immediately previous thereto was worth not to exceed $150.00 
per acre, that said strip of land is a part of the said lot No. 7. and 
extends from the State line between Indiana and Illinois east to the 
Lake Shore and Michigan Southern railroad, and is the land upon 
which Frederick Eggers now lives; that afhant resides about one 
mile from said strip, and has bought and now owns real estate in 
the immediate neighborhood of said strip; that the value of the said 
entire 16.85 acres of land on January 13th, 1885, was 2,527.50 dol- 
lars and no more, and its value at no time during the past 15 years 
exceeded said sum; and further affiant saith not. 
JOHN KREUTER. 
STATE OF INDIANA, |. . 
Lake County, jf o 


Subscribed and sworn to by the said John Kreuter before me this 
first day of Februarv, 1888, as witness my hand and seal. 
{ Notarial Seal, Lake Co., Indiana. ] 
J. FRANK MEEKER, 
Notary Public in and for said County. 


STATE OF INDIANA, | 
Lake County, j 


The undersigned, Henry D. Eggers, aged 70 years, being first duly 
sworn, upon his oath states that he resides near Whiting, in said 
county, and has resided there during the 38 years last past; that he 
is well acquainted and familiar with lots No-. 1 and 2, 1n section 36, 
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township 38, range 10, in Lake county, Indiana, and is also well 
acquainted with the value and market price of said land and with 
the value and market price of lands generally in the neighborhood 
of said lots; that he was so acquainted with such values on the 13th 
day of January, 1885, and for 35 years prior thereto. 

That he knows the said 16.85-acre strip designated and described 
in the affidavit of John Wonnacott, dated of this day and hereto at- 
tached, and is, and ever since the Ist day of January, 1885, has been, 
aequainted with the value of said strip of land. 

That said 16.85-acre strip of land on the 13th day of January, 
1885, and during three years immediately previous thereto was 
worth not to exceed $125.00 per acre; that the said entire strip is, 
and on said 13th day of January, 1885, was, worth $2,106.25. 

That affiant has bought and sold and now owns real estate in the 
neighborhood of said strip of land; that said strip of land is a part 
of said lot No. 1, and is the the land upon which Frederick Eggers, 
who is afftiant’s brother, now lives: that said land has at no time 
during the 10 years last past been worth to exceed said sum of 
¥25.00 dollars; ‘that said affiant lives within 3 miles of said strip of 
land; and further affiant saith not. 

HEINRICH D. EGGERS. 


STATE OF INDIANA, | 


Lake County, j ~~ 


Subscribed and sworn to by the said Henry D. Eggers before me 
this first day of February, 1885, as witness my hand and seal. 
[ Notarial Seal, Lake Co., Indiana. ] 
J. FRANK MEEKER, 
Notary Public in and for said County. 


STATE OF INDIANA, 
Lake County, ’ 


The undersigned, Herman F. Vater, aged 22 years, being first 
duly sworn, upon his oath states that he resides near Whiting, in 
said county, and has resided there during the 20 years last past; 
that he is well acquainted and familiar with -lots No-. 1 and 2, in 
section 36, township 38, range 10, in Lake county, Indiana, and is 
also well acquainted with the value and market price of said land 
and with the value and market price of lands generally in the 
neighborhood of said lots; that he was so acquainted with such 
values on the 13th day of January, 1885, and for 7 years prior 
thereto; that he knows the said 16.85-acre strip designated and de- 
scribed in the affidavit of John Wonnacott, dated of this day and 
hereto attached, and is and ever since the Ist day of January, 1882, 
has been acquainted with the value of said strip of land; that said 
16.85-acre strip of land on the 13th day of January, 1885, and dur- 
ing three years immediately previous thereto was worth not to ex- 
ceed $120.00 per acre; and further affiant saith not. 

HERMAN F. VATER. 
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STATE OF INDIANA, | 
Lake County, J 


> 88° 


Subseribed and sworn to by the said Herman F. Vater before me 
this first day of February, 1888, as witness my hand and seal. 
[ Notarial Seal, Indiana, Lake Co. } 
J. FRANK MEEKER, 
Notary Public in and for said County. 


STATE OF INDIANA, | 
Lake County, 


> 88° 


Theundersigned, Andrew Schmit, being first dulysworn,says that 
he is 34 years of age and resides at South Chicago, Cook county, Illi- 
nois, and has resided there continuously since the year 1873; that 
he is acquainted with Frederick Eggers and knows and is well ac- 
quainted with lots No-. 1 and 2, in section 36, township 38, range 10, 
in Lake county, Indiana, and is and for more than 10 years last past 
has been well acquainted with the market value of said lands and 
of real estate in the vicinity of said lands; that affiant knows the 
16.85-acre strip of land offof the south end of said lot No. 1, it being 
the real estate upon which said Frederick Eggers lives, and being 
more particularly described in the affidavit of John Wonnacott, this 
day made and hereto attached, and is and for more than 10 years 
last past has been acquainted with the market value of said strip of 
land; that said 16.85-acre strip of land on the 13th day of Janu- 
uary, 1885, was worth not to exceed one hundred dollars per acre, 
making the total value of said entire strip on said day $1,685.00 dol- 
lars; that the market value of said strip has at no time during said 
10 years last past exceeded $100.00 per acre; that affiant owns and 
has bought real estate in the neighborhood of said strip; & further 
affiant saith not. 


ANDREW SCHMIT,. 


STATE OF INDIANA, | .. 
Lake County, 


Subscribed and sworn to by the said Andrew Schmit before me 
this first day of February, 1888, as witness my hand and seal. 
[ Notarial Seal, Indiana, Lake County. ] 
J. FRANK MEEKER, 
Notary Public in and for said County. 
STATE OF INDIANA, |... 
Lake County, j = 
The undersigned, Martin Hansler, being first duly sworn, upon 
his oath states that he is 39 years of age and resides at South Chi- 
ago, in Cook county, Illinois, about 14 miles from the strip of land 
hereinafter described, and has resided there continuously since the 
year 1862; that affiant is well acquainted with lots Nos. 1 and 2,in 
section 36, township 38, range 10,in Lake county, Indiana, and 
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with the market value of said lots and of real estate in the vicinity 
thereof, and was so acquainted with such value on January 13th, 
1885 ; that affiant is also well acquainted with the 16.85-acre strip 
of land off of the south side of said lot No. 1, being the land upon 
which Frederick Eggers lives, and also with its ‘value and market 
price, both now and on the 13th day of January, 1885; that said 
strip of Jand on said 13th day of January, 1885, was worth not to 
exceed 130 dollars per acre, making the value of said entire strip 
$2,190.50; that affiant refers to the affidavit of John Wonnacott, 
hereto attached, for a more particular description of said 16.85 
acre strip; that affiant owns and has bought and sold real estate in 


the neighberhood of said land; and further affiant saith not. 
MARTIN HANSLER. 


STATE OF INDIANA, | __. 
Take County,. f . 
Subscribed and sworn to by the said Martin Hansler before me 
this first day of February, 1888, as witness my hand and seal. 
[ Notarial Seal., Indiana, Lake County.] 
J. FRANK MEEKER, 


Notary Public in and for said County. 


| Endorsed :] Morgan et al. v. Eggers. 
| Endorsed :| No. 200. Supreme Court of the U.S. 1887, Oct’r 


term. Dayton 8. Morgan & E. Ashley Smith, plaintiffs in error, vs. 
Frederick Eggers, defendant in error. Affidavits.as to value of land 
In controversy on part of defendant in error. 

[Stamped :] Office Supreme Court U. 8S. Filed Mar. 19, 1888. 
James H. McKenney, clerk. 


UnitED STATES OF AMERICA: 
Supreme Court. October Term. A. D. 1887. 
No. 200. 


DAYTON S. MorGan and E. Asniuey Swmirax. Plaintiffs in 
Error, 
Us, 


I REDERICK Eacers, Defendant in Error. 


Charles B. Farwell, being duly sworn, says that he is, and 
and for more than thirty years past has been, doing business 
in Chicago, Cook county, I]linois, has been county clerk and 
chairman of the board of superiors of said county, and has 
served four terms in the Congress of the United States as 
Representative from one of the districts within said county, 
and is now one of the Senators from the State of Illinois, 
sitting in the present Congress. 

Deponent has during all said years been deeply interested 
in the growth of said county and in the things that con- 
cerned property therein. Deponent owns land near the 
Board of Trade in Chicago, and during all said years has 
owned land in Chicago; and deponent has carefully watched 
those general causes, which are by all understood to give 
permanent value to lands in their vicinity. Deponent is 
acquainted with the improvements done and contemplated 
by the Unit d States Government on the Calumet river and 
harbor, to make them navigable for the largest vessels used 
on the great lakes, as well as also with the great commercial 
and manufacturing industries in operation on said river. 
Deponent is also acquainted with the suburban trains of the 
Lake Shore and Michigan Southern and the Pittsburgh, 
Fort Wayne and Chicago railroads, connecting the State line 


: 


of Indiana with the heart of Chicago and with the Board of 
Trade thereof Dep nent is also acquaint d with the settle- 
tt and Colehour Junction, 
affidavits of Christopher 


a 


ment, etc.. about Colehour dep 
more particularly described in the 
McLennan, William E. Mason, R. W. Dunham, and Edward 
Roby filed herein ; and deponent verily believes the 14,'s% 
acres of land in said affidavits described, is, and at all times 
since July 1, 1882, has been, worth more than $1,500.00 per 
acre. | 
C. B. FARWELL. 


Subscribed and sworn to before me this 31st day of March, 
A. D. 1888, at Washington city, District of Columbia. 
| SEAL. | Rk. B. Nrxon, 
Notary Public. 


[ Endorsed :|] No. 200. U.S. Supreme Court. Oct. term, 


A. D. 1888. Morgan ef al. vs. Eggers. Affidavit of Hon. C. 


B. Farwell. 


Uxitep STaTes OF’ AMERICA: 
Supreme Court. October Term, A. D. 1887. 


DayTron S. MorGan and E. AsHuiey Smita, Plaintiffs in Error, 


is 


FREDERICK EaGcers, Defendant in Error. 


R. W. Dunham, being duly sworn, says that he resides in Cook 
county, [liinois, and is the Representative in the present Congress 
of the congressional district embracing the Calumet river and Cole- 
hour stations and bounding on the State line of Indiana. Depo- 
nent is acquainted with the improvements done and contemplated 
by the United States Government on the Calumet river, to make it 
navigable for the largest class of vessels navigating the Great Lakes. 
Deponent is also acquainted with the great manufacturing and com- 
mercial industries on said river in full operation. Deponent is also 
acquainted with the land about Colehour stations (103d street), and 
he verily believes that the 14 acres lying between 106th street pro- 
duced and the Lake Shore and Michigan Southern railroad and the 
State line, and known as that part of lot 2,"T. 36 N., R. 2 W., 2d P. 
M., lying west of the Lake Shore and Michigan Southern railroad 
and north of a line parallel with the north line of said lot 2 and 
753 feet distant therefrom, is, and ever since July 1, 1882, has been, 
worth more than $1,500 per acre. 


R. W. DUNHAM. 


Subscribed and sworn to before me this 22d day of March, 1888. 
[Seal John H. Rogers, Notary Public, District of Columbia. ] 
JOHN H. ROGERS, 
Notary Public. D.C. 


[ Endorsed :] No. 200. Morgan etal. v. Eggers. Affidavit of Hon. 
R. W. Dunham. 
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UNITED STATES OF AMERICA SUPREME COURT. 
OcToBER ‘l'erM, A. D. 1888. 


DAYTON S. MorGaAn and EK. Asuney SMIra. 
US. 


FREDERICK EGGERS 


William I. Mason, being sworn, says he resides in Chicago, in 
the State of Illinois, and when at home is a practising lawyer of 
that city ; that he is now a member of Congress from said place, in 
attendance on the present session of Congress 

Deponent is acquainted with the land in the vicinity of the State 
line monument, south of the Lake Shore and Michigan Southern 
meg n -_ of 106th street and between said railroad and the 
State line of Illinois, being about a quarter of a mile from the depot 
of said rs ilroud at 103d street, known as Colehour depot, and Jess 
than quarter of a mile from the station of the Pittsburgh, Fort 
Wares and , hicago railroad and the Pan Handle railroad at 104th 
street. known as Colehour Junction, from which the Board of Trade 
of Chicago is about 42 minutes’ ride; and deponent says that said 
land above described is, and ever since July 26, 1882, has been, worth 
more than five hundred dollars an acre, and if there is 14 acres 
thereof it is, and since said date has at all times been, worth more 
than seven thousand dollars. 

Deponent understands that the locality named is connected with 
the heart of Chicago by more than 20 trains each way, at low rates 
of fare, al id that the distance from the Board of Trade of Chicago LO 
said lands by way of such trains does not exceed fifty minutes 

Deponent understands that said land is within one mile of the 
Calumet river and harbor, for which Congress has been making ap- 
propriations every year for 18 years, an 1 has entered on a special 
plan of improvement to make it navigable for the large st vessels 
navigating the lakes; that they can draw only 16 feet of water up 
the Chicago river, and are so cramped by bridges as to make great 
difficulties; that they are now drawing 20 feet of water to the North 
Chicago Rolling Mills at said Calumet river and 17} feet of water to 
the Lehigh coal docks. 

Deponent is informed and believe- that said North ¢ thiecago Roll- 
ing Mills produce upwards of 4,600 tons of Bessemer steel rails per 
week (being above 46 miles of railroad at 90 tons to the mile, or 77 
miles at 60 tons to the mile), and is—, and for more than 5 years past 
has produced, more steel rails than any rail mill in the world; that 
the nail mill on 106th street, built prior to 1882, is the largest nail 
mill in the world; that the largest lumber yards in the world and 
one of the largest salt docks in ‘the world is within one mile of the 
land above dese ‘ribed, being situated on said Calumet river. 
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And deponent says said land is necessarily to be valued as city 
property ; its market value is that which it will bring in the city to 
persons who require the same for such uses as city and suburban 
property is required, and that the opinion of a farmer or agricultur- 
ist or country person, who resides miles away from city influences 
and miles beyond such lands, is of no value whatever as to the market 
value of such lands. 

Deponent has for many years prior to coming to Congress acted 
as an attorney for the Illinois Central railroad, of which William K. 
Ackerman was for many years president, and has for many years 
been connected with and observed the determination of the value 
of land to be taken, which were suburban lands, and believes him- 
self qualified to speak of the value of the opinions of countrymen on 


the markei value of such lands. 
WILLIAM E. MASON. 


Subscribed and sworn to before me this 20th day of March, A. D. 
1888. 
[Seal John H. Rogers, Notary Public, District of Columbia. ] 
JOHN H. ROGERS, 
Notary Public, D. C. 


Daniel N. Bash, being duly sworn, says that he is — years old; 
is now a paymaster in the United States Army; has been engaged 
in real estate business in Chicago for 12 vears prior to a few years 
since; that he knows that part of lot 2, in section 36, township 38 
north, range 10 west,of the 2d principal meridian which lies west of 
the Lake Shore and Michigan Southern railroad and north of a line 
parallel with the north line of said lot and 753 feet south therefrom, 
containing about 14 acres; that he has owned land in that vicinity 
and is familiar with the subdivision and sale of the lots in the sec- 
tion adjoining the same in Illinois. Deponent has read the forego- 
ing affidavit of Hon. William E. Mason, and is acquainted with the 
great docking and manufacturing enterprises within a mile and a 
half of said land, mentioned in said affidavit of said Mason. 

Deponent has bought and sold land in the vicinity of the land 
first above described, and deponent says that said land first above 
described is, and from July 26, 1882, has been, worth far more than 
five hundred dollars an acre. 

Deponent further says that itis his experience asa real estate 
dealer in Chicago that a farmer or other countryman living and en- 
gaged in rural pursuits a mile or more beyond the suburbs is of very 
little or no value as to the value of such lands as those first above 
described. 


DANIEL N. BASH. 


Subscribed and sworn to before me this 20th day of March, A. D. 
1888. 
[Seal James D. Maher, Notary Public, District of Columbia. ] 
JAMES D. MAHER, 
Notary Public. 


Lelia P. Roby, being sworn, says she is 39 years old, resides in 
Chicago, and is the wife of Edward Roby; that she has read his 
affidavit herewith filed; that at her request said Roby went with her 
to said Eggers’ house and she offered to try to compromise the case 
about the time it was begun, in 1882, leaving said Eggers one-half 
the land in controversy and giving one-half to said Morgan and 
Smith, and deponent says that said Eggers answered and said “ that 
half is worth more than fifteen thousand dollars, and I am not going 
to give it up to them rich buggers.” Deponeunt is acquainted with 
the value of land in that vicinity, has owned lots within a third of 
a mile of the said land in controversy in this suit from about 1877; 
that in and since 1884 she has seen lots purchased by her friends 
and paid for at $250 a lot and upwards, there being above ten 
different purchasers, and the aggregate of purchases exceeding 8 
acres and exceeding $20,000.00 within one mile of said land; and 
deponent says that said land in controversy in this suit has at all 
times since July 1, A. D. 1882, been worth above a thousand dollars 
an acre—that is, above fourteen thousand dollars. Deponent has 
been offered $700 each for some of her own lots 


LELIA P. ROBY. 


Subscribed and sworn to before me this 20th day of March, A. D. 


1888. 
[Seal James D, Maher, Notary Public, District of Columbia. ] 
JAMES D. MAHER, 
Notary Public. 
UNITED STATES OF AMERICA : 
Supreme Court. October Term, A. D. 1888. 
Dayton S. MorGan and E. Asuvey Saira, Plaintiffs in Error, 
US. 
FREDERICK Eaaers, Defendant in Error. 


Edward Roby, being duly sworn, says that his is 47 years old, and 
is the counsel for plaintiffs in error in this case; that March 15 
instant deponentsent to defendant’s counsel, at their request, abstracts 
of the affidavits of Dayton S. Morgan and E. Ashley Smith, and 
letter-press copies of the affidavits of Christopher McLennan and 
Joseph M. Spahn, and on the 16th deponent sent letter-press copies 
of the affidavits of James Tully, Frederick Jones, Patrick L. Mur- 
phy, Martin Finnerty, Patrick Reilly, and Matthias W. Gallistel, 
and of deponent as to the value of the land in controversy in this 
suit already filed herein; that deponent has never seen the afii- 
davits for defendant in error filed yesterday until this morning. 

Deponent for 15 years last past has practiced law in Lake county, 
Indiana, as well as in Cook county, Illinois, and deponent deponent 
has paid taxes in said Lake county every year since 1873, either 
personally or through an agent; that the law of Indiana requires 
the assessors to assess the lands in each county, etc., in said State, at 
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their full cash value, as appears by section 6379 of the revised 
statutes of said State, and that the assessor’s oath requires that he 
shall so assess the same, as appears by section 6386 of said statutes ; 
that deponent knows, as a fact, that the lands and property in Lake 
county,. Indiana, is not and from 1880 to the present has not been 
assessed at its value; that appears by the affidavits of Horace 
Marble, county auditor, and Charles C. Smith, county treasurer, 
filed by defendant in error, but said officers are altogether wrong in 
saying that the violation of law by the assessors is to the extent of 
two-thirds of the value. The transcript of assessments filed by de- 
fendants showsan increase in value,from 1885 to 1886, from $922.50 
to $3,997.50, but deponent says there was no change in market 
value at that time; it was merely discovered that the land was as- 
sessed far too low. 

As to the affidavits filed by defendant in error as to value of the 


land, deponent says as to the affidavits of said county auditor and 


treasurer which do not state their residence, deponent says that their 
offices are at Crown Point, Indiana, about 56 miles by the usual 
routes of travel from the land in question, and that neither of them 


resides within many miles of the land in question ; deponent knows 


this. 

John Wannacott is a small farmer or teamster living 2} miles out 
in the country, beyond said land. Deponent bas know- him for 12 
years and has known him as a poor man, an employee of said 
Eggers, the defendant. 

Deponent does not know Henry Reese, but his affidavit gives his 
place of residence 2} miles out in the country, beyond said land ; 
Frank Horlbeck’s residence is in his affidavit given at the same 
place; also William Vater (a cousin of said Eggers); also Henry 
Schrage; also Henry D. Eggers (a brother of said Frederick Eg- 
gers); also Herman F. Vater (another cousin of said Frederick 
Eggers). The residence of the above is given as at or near Whit- 
ing. Whiting is a hamlet of 4 or 5 houses, on the Lake Shore 
road, at which accommodations stop, and there is a post office. Its 
population consists of track hands or iaborers,and there are no 
stores. It is 2} miles from the edge of Chicago suburbs, and its pop- 
ulation is poor, with no reason to know anything of the value of 
property in the suburbs of Chicago, having nothing in common with 
city business or suburban business. 

Frank Hess gives his residence as Hammond, Ind., in his affida- 
vit. Said Hammond is located on section 36, in township 37 north, 
range 2 west, and is six miles and a half south of the lands in ques- 
tion in this case, but between Hammond and the said lands so in 
question is a lake, known as Lake Wolf, more than 3 miles wide, 
and the nearest road from Hammond to the land in question is 
heavy and sandy, making a detour of some eleven miles to go around 
said lake. 

Deponepvt knows John Kreuter, whose affidavit is filed by said de- 
fendant, and has known him 15 years. Helives at Sheffield station, 
in the only house at that station, a one-story hovel, where hunters 
sometimes stop. He lives more than a mile out in the country, be- 


i 
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yond said land in question, and deponent believes he has never 
owned any land, unless he may own a little garden. 

Martin Hansler, whose affidavit is also filed by said defendant in 
error, is also well known todeponent. He isa married man, having 
several children. He lives on the N. W. } of sec. 5, T. 37 N., R. 15 
[i., of 3d principal meridian, and has lived there from 1871. His 
wife is the daughter of Frederick Eggers, the defendant in error, and 
his children are the grand-children of said Frederick Eggers. In or 
about the month of December, A. D. 1884, in the circuit court of 
Cook county, in and for the State of Illinois, in chancery, in a case 
wherein Robert D. Clark and others were plaintiffs and William H. 
Colehour and others defendants, in which William H. Goudy, Henry 
S. Monroe, and this deponent represented the defendants, the de- 
fendants called said Martin Hansler to testify to the value of the 
land adjoining the land of said Eggers, known as lot 1, next adjoin- 
ing the land in question here, and deponent examined said Hansler 
as such witness, and said Hansler, being duly sworn, then and there 
testified that said land adjoining the State-line monument was 
worth three thousand dollars an acre, basing his oath on his knowl- 
edge of actual sales of land in that vicinity and on an offer of 
$3,000.00 an acre to said Frederick Eggers for all his land in said 
lot 1, adjoining the State-line monument, in Indiana, by John R. 
Hoxie, vice-president of the Union Stock- Yards at Chicago. If time 
should be allowed to deponent, deponent will procure and present 
a transcript of the testimony of said Hansler, duly certified under 
the seal of said circuit court, said testimony being part of the record 
in said cause in said court. 

About the time this suit was brought in Indiana circuit court de- 
ponent’s wife requested deponent to let her go with deponent to said 
rederick Eggers and endeavor to settle the controversy by compro- 
mise, as “ we own so much land near and will be near neighbors,” 
and in deponent’s presence deponent’s wife asked said Eggers to 
divide the land here in controversy and take the north half and let 
Morgan and Smith have the south half, and said Frederick Eggers 
answered in deponent’s presents that he would not do that; that 
either half was worth more than fifteen thousand dollars, and if he 
gave up the south half he would give up more than fifteen thousand 
thousand dollars’ worth of land, and he would not do that. 

Deponent has read the affidavit of Hon. William E. Mason, here- 
with presented, and deponent says that the matters stated therein 
as to railroad facilities and manufactures and improvements are 
true. ; 

Some 24 local trains run each way between the land in question 
and the heart of Chicago. The fares are from 14 to 18} cents, de- 
pending on the number of rides purchased. ‘The time from Chicago 
Board of Trade to this land, via Lake Shore and Michigan Southern 
road, is 42 to 48 minutes, and from Madison-street bridge to said 
land, via the P., F. W. & Chicago railroad, is the same. About an 
equal number of local trains are, and for eight years past have been, 
run on each road. 

The land in controversy is good land, three-fourths of it being 
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high and dry and one-fourth swamp, but all valuable for the pur- 
poses for which land is wanted in that vicinity. 

ie Deponent was offered last week by William K. Ackerman, former 
: president of the Illinois Central railroad and now acting for the 


Baltimore and Ohio Railroad Company, one thousand dollars an 
acre for a strip extending from Eggers’ south line to Wolf lake, near 
the east line of the section on which said land is situate, being two 
hundred feet in width and containing 20 acres, and deponent believes 
it will be bought by said road within a month at $1,500 an acre, cash. 
The farmers, &c., in Whiting are not acquainted with the value of 


such land. 


KEDWARD ROBY. 


Sworn to before me this 20th day of March, A. D. 1888. 
[Seal of James D. Maher, Notary Public, District of Columbia. ] 
JAMES D. MAHER, 
Notary Public. 


[Endorsed :] Sup. Court U.S. 1887, Oct. term. No. 200. Day- 
ton S. Morgan et al., pl’ffs in error, vs. Frederick Eggers. Affidavits 
of value on part of pl’ff- in error. 

[Stamped:] Office Supreme Court U. S. Filed Mar. 20, 1888. 
James H. McKenney, clerk. 


IN THE SUPREME COURT OF THE UNITED STATES. 
OcToBER TERM, 1887. 


Dayton S. MorGaAn and E. Asuxiey Smiru, PI’ffs in Error. 
Us. 


FREDERICK Eaaers, Def’t in Error. 


Messrs. Harris & Calkins, counsel for def’t in error: 
Please take notice that I will file in the Supreme Court of the 
United States, on or before March 20th next, affidavits showing the 
value in controversy in this case to exceed five thousand dollars ex- 
clusive of costs, and that the case is within the jurisdiction of the 
Supreme Court. 
Heb’y 14, 1888. 
EDWARD ROBY, 


Couns t for PU fis in Error. 


Service acknowledged 

Feb’y 16, 1888. 

HARRIS & CALKINS, 
Att’'ys for Eggers. 


Addison C. Harris. Wm. H. Calkins. 


Law office of Harris & Calkins, Indiana National Bank building. 
INDIANAPOLIS, IND., Feb’y 3, 1888. 
Kdw’d Roby, Esq., Chicago. 
Dear Str: Mr. Eggers will not consent to my making the agree- 
ment respecting the value of the land as asked by you. I give you 
this information as soon as possible, as I only heard from him to-day. 


Very truly, W. H. CALKINS. 


P.S.—Send me a copy of your brief, please, right away. 


In the Supreme Court of the United States. October Term, A. D, 


ISS7. 


Dayton S. Morcan & E. Asutey Smita, Plaintiffs in Error, 
Us. 
FREDERICK Eaaers, Defendant in Error. 


STATE OF New YOrK, | 


. . a. Ss . 
County of Monroe,  f 


Dayton S. Morgan, being sworn, says: I am a plaintiff in error in 
this suit and was a plaintiff below. «1 ain acquainted with the land 
in controversy and have been from 1873. At the time this suit was 
brought in the cireuit court for Indiana, to wit, July 26, 1882, and 
ever since the value of the land in controversy was and ever since 
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has been more than ten thousand dollars. The same land is in con- 
troversy in this Court, and the value of the land in controversy in 
this suit in error is more than ten thousand dollars, so that I say the 

value in controversy in this case, both in this Court and in the cir- 
cuit court of the United States for Indiana, exceeds five thousand 


dollars exclusive of costs. 
DAYTON S. MORGAN. 


Sworn to before me this 17th day February, A. D. 1888. : _ 
Seal Henry C. Hammond, Notary Pub! 
1 Broce ‘k port, Monroe Co.. N. Re ne 


HENRY C. HAMMOND, 
Notary Public. 


In the Supreme Court of the United States. October Term, A. D. 
1887. 


Dayton 8S. Morcan & FE. ASHLEY SMITH 4 
vs. 
FREDERICK EGGERS. 
STATE OF New York, | 
, an > 88 
County of Niagara, | 


E. Ashley Smith, being sworn, says that he was one of the plain- dont 
tiffs below in this case and is one of the plaintiffs in error in this | 
Court; that he is acquainted with the land in controversy in this 
case, and has been from long prior to the dates named below, and 
with the value thereof; that the land in controversy in the circuit 
court of the United States for Indiana was, on the day this suit was 
brought therein, to wit, July 26, 1882, and ever since has been, worth 
more than ten thousand dollars; that the same land is in contro- 
versy in this suit in this Court, and deponent therefore says that the 
value in controversy in this case, both in this Court and in the cir- 
cuit court of the United States for the district of Indiana, exceeds 
five thousand dollars, exclusive of costs. 


EK. ASHLEY SMITH. 


Sworn to before me this 17th day of February, A. D. 1888. 

| [Seal Garrit G. Lansing, Notary Public, Niagara County, N. | y 
| GARRIT G. LANSING, 
| Notary Public in & for Niagara County, 
ia | in the State of New York. | 
, STATE OF ILLINOIS, | ... | 
if: County of Cook, | wat | 

Edward Roby, being sworn, says he is 47 years of age, and iscoun- 
sel for the plaintiff- in error in this case ; that’ the value in contro- 
versy in this case exceeds five thousand dollars exclusive of costs. | 
Deponent understood that it was fully conceded that the land in ¢* 
controversy was worth over $20,000.00 until very recently, when, as > 
a matter of form, he asked a stipulation to that effect of the defend- 
ant’s counsel. 
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The land in controversy is shown on the plat or map attaé¢hed to 
the aflidavit of Christopher McLennan, hereto annexed, and em- 
braces 14 acres. The fence of the defendant Kevers, referred to in 
the judgment of the court below as the south line of lot one, as in- 
dicated by a fence constructed and maijntained by the defendant as 
and on said south line, said fence running from the State line east- 
erly to Lake Michigan, is shown in red on said plat. The land in 
lot 2, north of said fence, and west of the Lake Shore and Michigan 
Southern railroad, is about a quarter of an acre more than that de- 
scribed in the declaration in this case. 

Deponent is acquainted with the value of lands in that vicinity, 
as follows: In 1875 the Baltimore, Pittsburgh and Chicago Railroad 
Company acquired the land marked B. & O. R. R. on said plat by 
condemnation. ‘The commissioners fixed the value of the land 
taken alongside of the land in question in this suit,as well as through 
lot 1 on said plat, dt $1,500 an acre. An appeal was taken, and the 
case was tried in and value determined by the circuit court of the 
State of Indiana in April, A. D. 1875. Deponent attended, at the 
request of said Eggers, as a witness for him upon the value, and 
was sworn and testified on his behalf as a qualified witness to the 
value of the land so taken, and the court adjudged the value of the 
land so taken to be $1,500 an acre. 

[In 1877, when the value of land in that vicinity was at the lowest 
ebb, di ponent sold five acres, about 500 feet south of lot 4, 1n said 
section thirty-six, for one thousand dollars an acre to a responsible 
purchaser, who paid therefor in full in cash; said land was worth 
far less per acre than the land in controversy in this suit. 

Deponent sold several small parcels within a mile of the land in 
controversy in this case, between 1877 and 1854, at the rate of from 
one thousand to four thousand five hundred dollars per acre. 

In 1584 the Pennsylvania Company, operating the Pittsburgh, 
ort Wayne & Chicago railroad and Pan Handle railroad, took pos- 
session of about 2 acres, extending to within about ten rods of the 
land in question, for side track and depot purposes under an agree- 
ment of purchase at $2,500.00 an acre, and deposited the money in 
bank in Chicago to be paid over as soon as the title could be trans- 
ferred to it clear of incumbrances and as shown by the abstract. 

In 1884 deponent and a cotenant caused a block of 4 acres to be 
subdivided and sold within three-quarters of a mile of the land in 
controversy in this suit; it made 9,5, lots to the acre, and the lots 
sold in 1884 for $400 each, being almost $4,000.00 per acre. More 
than half the lots were sold in that year, paid for in cash and well 
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secured paner, and built upon with residences worth from $5,000 
down to about $1,100; the balance has since been sold. 

Deponent also knew of sales adjoining by said Christopher Mc- 
Lennan in 1884 at $400 to $500 a lot, besides many other sales in 
the vicinity from 1877 to the present; and deponent is well ac- 
quainted with the said land in controversy in this suit; and de- 
ponent says that on July 26, 1882, and from thence till January 20, 
1883, and on that day and from thence till now the said land in 
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controversy in this suit has been at all times worth over twenty 
thousand dollars, being more than $1,500 per acre. 

About the time this suit was begun in the court below deponent’s 
wife desired deponent to effect a compromise with said Eggers, as 
said Eggers’ land acioins deponent’s, and give him half of the land 
he claimed, and with his wife deponent visited said Eggers, and Mrs. 
Roby (deponent’s wife) made the proposition, to which said Eggers 
answered : “The half 1 would let go is worth over ten thousand 


dollars.” 
EDWARD ROBY. 


Subscribed & sworn to before me this 16th day of March, A. D. 
1888. 
{ Notarial Seal E. R. Bowen, Chicago, Cook Co., a 
Insurance and Real Estate. 
E. R. BOWEN, 
Notary Public, Cook County, Illinois. 


STATE OF ILLINOIS, ; tae 
County of Cook, eb 
James Tully and Frederick W. Jones, being duly sworn, each upon 
his oath says: Iam of lawfulage. I know that part of lot 2, in sec- 
tion 36, township 38 north, range 10 west, of the 2d principal meridian, 
west of the Lake Shore and Michigan Southern railroad and north 
of a line 753 feet south of the north line of said lot and parallel there- 
with, which is occupied by Frederick Eggers. I reside and own 
property in the vicinity of said premises and know the value thereof, 
and have known the value of said premises from January 1, 1882, 
and said land above described has been at all times since January 1, 
1882, and now is worth more than ten thousand dollars. 
JAMES TULLY. 
Fr, W. JONES. 


Subscribed and sworn to severally by the above-named persons 
this 16th day of March, A. D. 1888. 


f Notarial Seal E. R. Bowen, Chicago, Cook County, II1., ) 
Insurance and Real Estate. ' 


STATE OF ILLINOIS, 
County of Cook, 


Patrick L. Murphy, being sworn, says that he resides in the city 
of Chicago and within a mile of lot 2, in section 36, township thirty- 
eight (58) north, range 10 west, of the 2d principal meridian; that 
he has lived within a mile of that property most of the time since 
1853; that he is — years old, and for many years past, up to last 
summer, has been a policeman; is now a United States storekeeper ; 
that he owns, and for a long time past has owned, property in the 
vicinity of said land; that he is acquainted with the value of land 
in that vicinity; that that part of said lot 2 west of the Lake Shore 
and Michigan Southern railroad and north of a line parallel with 
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the north line of said lot and 753 feet south therefrom, which is 


about the line of Frederick Eggers’ south fence, is — more than 
fourteen thousand dollars. and has been — more than ten thousand 


dollars at all times since January Ist, 1882. Deponent is acquainted 
with Frederick Eggers, the defendant in error, but is not acquainted 
with Dayton $8. Morgan or E. Ashley Smith, the plaintiffs in error. 


PATRICK L. MURPHY. 


Subscribed and sworn to before me this 14th day of March, A. D. 
LSSS. 
[Seal M. W. Gallistel, Notary Public, Cook County, Ils.] 
MATTHIAS W. GALLISTEL, 
Notary Public. 
STATE OF ILLINOIS, | .. 
f ounty of f ook, j _s 


Martin Finerty, being sworn, says he is 59 years old; that his 
business is farmer, and lives in the same district and precinct where 


State-line monument stands (so far as it is in Illinois): that Fred- 
erick Eevers’ south fence is due east from one hundredth and six- 
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street, on which deponent’s property is south of ; that deponent knows 
that — of lot 2, in section 36, township 38 north, range 10 west, of 
second principal meridian, occupied — said Kggers, north of said 
fence, being that part of said lot 2 west of Lake Shore and Michigan 
Southern railroad and north of line parallel with the north line of 
said lot and 753 feet south therefrom, containing about 14 acres. 
Deponent is well acquainted with the value of land in that vicinity. 
Deponent says that said fourteen acres 7s, and ever since January Ist, 
1882, has been, worth upwards of seven thousand dollars. Depo- 
hie nt’s residence is within One mile of said parcel of land, and depo- 
nent owns, and for more than Len years p ist hast owned, the saine, 
such property being worth above seven thousand dollars. 


MARTIN FINERTY. 
Subscribed and sworn to before me this 15th day March, A. D. 1888. 
Ils. 


GALLISTEL, 
Notary Publie. 


[Seal M. W. Gallistel, Notary Public, Cook ¢ 


MATTHIAS W. 


STATE OF ILLINOIS, | 
County of Cr ma: 3 
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Patrick Reilly, being sworn, says he is 35 years old; that his 
business is policeman, and lives in the same district and _pre- 
cinct where State-line monument stands (so far as it is in Illinois): 
that Frederick Eggers’ south fence is due east from one hundred and 
SIX- street, on which deponant’s property Is south of 7 that deponant 
knows that part of lot 2, in section 36, township 38 north, range 10 
west, of second principal meridian, occu pled by said Kggers, north of 
said fence, being that partof said lot 2 west of LakeShore and Michigan 
Southern railroad and north of line parallel with the north line of 
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said lot and 753 feet south therefrom, containing about 14 acres ; 
deponant is well acquainted with the value of land in that vicinity ; 
deponent says that said fourteen acres is, and ever since January Ist, 
1882, has been, worth upwards of ten thousand doll’s; deponent’s 
residence and place is within one mile of said parcel of land, and 
deponent owns, and for more than ten years past has owned, the 
same, such property being worth above ten thousand dollars. 


PATRICK REILLY. [seat.] 


Subscribed and sworn to before me this 15th day of March, A. D. 

1888. 
[Seal M. W. Gallistel, Notary Public, Cook County, Ills. ] 
MATTHIAS W. GALLISTEL, 

. Notary Public. 
STATE OF ILLINOIS, = 

County of Cook, | 

M. W. Gallistel, being duly sworn, says he is 45 years old; that 
his business is dealing in real estate ‘and selling lots as a real estate 
broker in the same district and precinct where the State-line monu- 
ment stands (so far as it is in Illinois); that Frederick Eggers’ south 
fence is due east from 106th street, on which deponent’s property 
fronts ; that deponent knows that part of lot 2, in section 36, town- 
ship 38 north, range 10 west, of second principal meridian, occupied 
by said Eggers, north of said fence, being that part of said lot 2 west 
of the Lake Shore and Michigan Southern railroad and north of a 
line parallel with with the north line of said lot and 753 feet south 
therefrom, containing about 14 acres; deponent is well acquainted 
with the value of land in that vicinity, and deponant sais that said 
fourteen acres is, and ever since January 1, 1882, has been, worth 
upwards of ten thousand dollars; deponent’s residence and place of 
business is within a mile of said parcel of land, and deponent owns, 
and for more than ten years past has owned, the same, such prop- 
erty being worth above ten thousand dollars, and much of the time 
deponent “has kept the local post office. 


MATTHIAS W. GALLISTEL. 


Subscribed and sworn to before me this 14th day of March, A. D. 
1888. 
[Seal S. N. Dougherty, Notary Public, Cook Co., Ill.] 
S. N. DOUGHERTY, 
Notary Public. 
STATE OF ILLINOIS, |... 

County of Cook, \ ss: 

Joseph Spahn, being duly sworn, says: I am 45 years of age. I 
know that part of lot 2, in section 36, tow nship 38 north, range 10 w est, 
of the second principal meridian, west of the Lake Shore and Michi- 
gan Southern railroad and north of a line 753 feet south.of the north 
line of said lot and parallel therewith, which is occupied by Fred- 
erick Eggers, being about 14 acres of land. I reside and have my 
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place of business about a quarter of a mile from said premises and 
have so lived and done business there at that corner for more than 
12 years past; my own real property on that corner and in that 
immediate vicinity is worth more than ten thousand dollars. I am 
and for the 15 years past have been acquainted with the value of 
land in that vicinity, and know that said parcel of said lot 2 above 
described has at all times from January 1, 1882, been and now is 
worth more than ten thousand dollars. I believe said 14 acres is 
worth and would easily sell in the market for more than ($10,000) 
ten thousand dollars. 


JOSEPH M. SPAHN. 


Subscribed and sworn to before me, this 14th day of March, A. D. 
1888, Matthias W. Gallistel, a notary of public in and for said 
county of Cook and State of -foresaid. Acknolige that he signed and 
made advidavite. 

Given under my hand and notarial seal. 

[Seal M. W. Gallistel, Notary Public, Cook County, Ills. ] 

MATTHIAS W. GALLISTEL, 
Notary Public. 


STATE OF ILLINOIS, | _ . 

County of Cook, ( wai 

Christopher McLennan, being first duly sworn, says that he is 50 
years of age, and by occupation a surveyor; that he resides in the 
territory formerly known as part of the village of Hyde Park, but 
lately annexed to the city of Chicago; that he has practiced his 
vocation of surveyor in Cook county, Lilinois, and in Lake county, 
Indiana, for many years; that as early as 1873 he surveyed lots 2, 
3, and 4 of section 36, township 38 north, range 10 west, of the 2d 
principal meridian, situate in the northwest corner of the State of 
Indiana, in Lake county, and the lands south thereof along the State 
line on both sides of said line; that he is acquainted with Freder- 
ick Eggers, the defendant in error in this case, but does not know 
Dayton S. Morgan or E. Ashley Smith, the plaintiffs in error. 

This deponent says that in 1875 he surveyed and subdivided into 
lots and blocks, with streets and alleys, the south half of section 8, 
in township 37 north, range 15 east, of the 3d principal meridian, 
which adjoins lots 1 and 2 of section 36 aforesaid ; that the field- 
notes of the surveyor general require the south line of said section 
8 to intersect the State line 30 links north from the 159th mile post ; 
that the 159th mile post stood 25,5); chains or ??*)y)?5 of a mile 
south of the center of the State-line monument, as appears by the 
deposition of Charles W. Catchcart, deputy surveyor of the United 
States, under whose supervision the same appears to have been con- 
structed, which deposition is now before deponent. 

Said State-line monument is a stone structure six feet square at 
the surface of the earth and 16} feet high, on which are the follow- 
ing inscriptions deeply cut in the stone: 


On the east, “ Boundary of Indiana.” 
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On the west, “ Boundary of Illinois.” 

On the north, “ Retraced under act of Congress 2d March, 1883.” 

On the south, “ 159,323 miles due north from the Wabash river.” 

Said monument is square, and its sides face the several points of 
compass. Deponent understands it to have been erected under 
plans now remaining in the office of the Commissioner of the Gen- 
eral Land Office, of which copies are hereto annexed, being tracings 
of copies certified by said Commissioner under the seal of the Land 
Office. 

Deponent is well acquainted with all the old surveyors of this 
county, and was himself the village engineer of Hyde Park from 
1876 to 1884, except 2 years—from 1878 to 1880—said Hyde Park 
being a village of about fifty thousand population and including 
the said section 8 and so much of said monument as stands in IIli- 
nois; and he says there can be no doubt of the locality of the 159th 
mile post, as marked on the monument. 

Deponent further says that by the Government plats and field- 
notes the line of boundary between lots 1 and 2 of section 36 afore- 
said intersects the State line at a point eleven chains and forty-three 
links north of said mile post, being 754.38 feet, said point being 
14.42 chains south of the center of said monument. 

Deponent knows the locality of the fence erected and maintained 
by said Frederick Eggers from the State line eastward to Lake 
Michigan as and for the south line of his land (lot one of said sec- 
tion 36). Deponent has had the same surveyed, and the location of 
said fence is shown in red on the accompanying plat, hereto an- 
nexed. 

Deponent has computed the area of that part of lot 2 aforesaid 
west of the Lake Shore and Michigan Southern Railroad and north 
of said fence, and finds such area to be 14.14 acres 

Deponent further says that within a mile of s aid last-mentioned 
land there is a large population, numbering several thousand ; two 
large public schools, churches, post- -office, depots, &e., and have been 
from prior to 1880. A street (horse) railroad is on Ewing avenue, a 
little more than half a mile from said land. Colehour depot, on the 
Lake Shore and Michigan Southern, and Colehour Junction, on the 
Pittsburgh, Ft. Wayne & Chicago and Pan Handle railroads, are 
within about quarter of a mile —, from which the local Chicago 
suburban trains run into the center of the city; local trains of the 
Pittsburgh, Fort Wayne & Chicago (or Pennsy lvania) road starting 
at the edge ‘of said land. 

Deponent purchased land in said village of Hyde Park, in Iron- 
workers’ addition to South Chicago (a subdivision of the south half 
of said section 8), in 1873, within three-quarters of a mile of said 
lot 2; also in Taylor’s addition to South Chicago, within a mile of 
said lot 2; and deponent has sold, from time to time, lots therein, 
but still owns over 35 lots; and deponent has been and is acquainted 
with the value of land in that vicinity, and deponent says that said 
part of lot 2 lying west of said Lake Shore and Michigan Southern 
railroad and north of said fence of said Eggers is, and ever since the 
first’ day of January, A. D. 1882, has been, worth upwards of ten 
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thousand dollars; and deponent believes that by subdividing it in 
the usual manner in that vicinity into lots and blocks, with streets 
and alleys, making 9,° lots to the acre—that is, 48 lots to every 5 
acres—such lots would easily sell for two hundred dollars each; so 
subdividing would not cost to exceed five dollars per lot. 

Deponent says that the annexed is a true copy of the Government 
map of said section 36, as the said map subdivides the same into 
lots by which the patents were issued, as deponent understands it, 
and that deponent has drawn thereon the said Lake Shore and 
Michigan Southern railroad ; alsothe Baltimore and Ohio railroad ; 
also suid State-line monument, and also said fence, as the same ap- 
pear on the ground, as determined bv actual survey thereof. The 
figures given on said plat are copied from the Government maps or 
plats, or are taken from deponent’s computations and surveys. 


CHRISTOPHER McLENNAN. 


Subseribed and sworn to before me this ] lth, day of March. 7 1). 
ISSS. 
& 4 | Lynn Helm Notary Public. Cook Co.. I}}s.1 
LYNN HELM, 
Notary Publie. 


(Here follow diagrams marked pp. 15, 19, 20, & 21.) 


THE STATE OF INDIANA, 88: 


OFFICE OF THE AUDITOR OF STATE. 

I. Edward H. Wolfe, auditor of state of the State of Indiana, do 
hereby certify that the above is a full, true, and complete copy of 
the original plat of the United States survey of township 38 north, 
of range 10 west, of the second principal meridian, as the same ap- 
pears of record, duly certified as above set forth, in Plat Book No. 6 
of said original surveys, how on deposit 1D my office, ana of which 
[ am the legal custodian. 

Witness my hand and official seal this 29th day of November, A. 
D. 1882 
Auditor of State’s Seal, State of Indiana. } 

E. H. WOLFE, 
Auditor of State. 

[ Endorsed :] Supreme Court U.S. 1887, October term. No. 200. 
Dayton S. Morgan et al., pl’ffs in error, vs. Frederick Eggers. Afh- 
davits of value on the part of the plaintiffs in error. 

(Stamped :] Office Supreme Court U.S. Filed Mar. 19, 1888. 
James H. McKenney, clerk. 
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Inthe Supreme Court 


of the United States. 


ATTERSON W. RUCKER, 
Plaintiff in Error, j 
vs. 


JEROME B. WHEELER, 
Defendant in Error. 


BRIEF FOR PLAINTIFF IN ERROR. 


$n the Supreme Court 


of the Gnited States. 


ATTERSON W. RUCKER, 
Plaintiff in Erver, | 
vs. 


JEROME B. WHEELER, ) 
Defendant in Error. 


STATEMENT OF CASE. 


The action was brought upon two distinct and separate 
causes. The first cause of action was for seryices ren- 
dered in the purchase of property. The contract relied 
upon was entered into between the plaintiff and certain 
persons other than the defendant, and the issue presented 
was whether these persons were the agents of defendant. 
The purchase was finally made direct by the defendant, 
and upon this the question is as to whether the plaintiff 
opened negotiations which led to the bringing of the 
parties together in such manner as to make the defendant 
liable for the services of plaintiff. 

As to the second cause of action, it appears that on 
November 29; 1882, Henry Webber owned 20-60 of the 
Emma mine. On April 14, 1883, Archie C. Fisk, who 
owned 28-60 of this property, commenced proceedings to 


forfeit the interest of said Webber for non-payment of an 


assessment for annual labor performed by said Fisk for 
the year 1882. During this time the other 12-60 of the 
mine was owned by Charles F. Abbey. After period of 
publication of notice Fisk claimed the Webber interest. 

On November 20, 1883, Fisk leased to Abbey the 48-60 
owned and claimed by him, and on November 26, 1883, 
said Webber, through and in the name of one Nevett, 
procured from Abbey a lease upon 16-60 of thé mine. 
On April 18, 1884, the defendant, through divers mesne 
conveyances, became the owner of the interest of Fisk. 
In April, 1884, Webber brought an action against Abbey 
and the grantor of defendant to recover the interest for- 
merly owned by him. On April 28, 1884, Webber, by 
quit-claim deed, conveyed 5-60 of said mine to plaintiff. 
And some time in 1884 one Kinkade, representative of 
the heir-at-law of Abbey, brought an action for possession 
and injunction against Nevett. Sometime prior to Sep- 
tember 26, 1884, the defendant purchased the entire in- 
terest of Abbey. 

On September 26, 1884, an agreement was entered into, 
by which all of said actions were dismissed, and the title 
of Webber to 15-60 of the mine was recognized and con- 
firmed by a quit-claim deed from defendant. By this 
agreement Nevett retained a one-third interest in the lease, 
and, of the ore on hand, Nevett was to have one-third 
less a royalty, the defendant three-fourths of the other 
two-thirds, and Webber, or his grantees or assigns, the 
other one-quarter of the two-thirds. The proceeds of the 
mine during the life of the lease, which was to November 
20, 1884, were to be divided in the same way. This 
division was to include the royalty to be paid by Nevett. 

On October 21, 1884, the defendant purchased the in- 


terest of Nevett in said lease and agreement. On Novem- 
ber 17, 1884, Webber sold 10-60 to his wife, and on No- 
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vember 22, 1884, she conveyed the same to defendant, to- 
gether with all claim for profits earned during the five 
days which she owned the interest. 

The plaintiff was paid the amount due upon his in- 
terest, less his proportionate burden of the one-third in- 
terest in the lease retained by Nevett, but he now claims 
that, by virtue of his deed from Webber, and, also, by 
virtue of an understanding he had with Webber at the 
time the deed was executed, he is entitled to hold his in- 
terest free and clear from the burden of that lease. 

The only facts in dispute are as to whether, at the time 
Webber deeded to plaintiff, it was understood that plain- 
tiff’s interest should be free from the lease held by Nevett 
for Webber, and whether, at the time of making the agree- 
ment of September 26, 1884, or the purchase of Novem- 
ber 22, 1884, the defendant knew that Webber owned the 
lease held by Nevett, and had conveyed to plaintiff free 
from the same. 

The second count of the complaint is framed upon two 
theories: First, that the deed to plaintiff operated to .con- 
vey an interest unincumbered by the Nevett lease; and, 
second, that he was entitled to such uninecumbered in- 
terest by virtue of said parol agreement. 

The Court refused all instructions asked upon the first 
theory, and, in its charge to the jury, denied the plaintiff 
all benefit therefrom, and submitted the whole case upon 
the issue of fact respecting the parol agreement. 

The deed under which plaintiff claims is as follows: 
“This indenture, made the 28th day of April, in the year 
of our Lord one thousand eight hundred and eighty-four, 
between Henry Webber, of Pitkin county and State of 
Colorado, party of the first part, and A. W. Rucker, of the 
County of Lake and state of Colorado, party of the second 
part, witnesseth: That the said party of the first part, 
for and in consideration of the sum of $1.00, lawful money 
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of the United States of America, to him in hand paid by 
the said party of the second part, the receipt of which is 
hereby acknowledged, has granted, bargained, sold, re- 
mised, released and forever quit-claimed, and by these 
presents does grant, bargain, sell, release and forever quit- 
claim unto the said party of the second part and his heirs 
and assigns an undivided one-twelfth interest in and to 
the Emma lode mining claim, situated on Aspen moun- 
tain, adjoining the Vallejo lode mining claim, in Roaring 
Fork mining district, in Pitkin county, Colorado, together 
with all the dips, spurs and angles, and also all the 
metals, ores, gold and silver-bearing quartz and earth 
therein, and all the rights, privileges and franchises 
thereto incident, appendant and appurtenances thereto 
belonging or in any wise appertaining, and the rents, 
issues and profits thereof; and also all the estate, right, 
title, interest, property, possession, claim and demand 
whatsoever, as well in law as in equity, of the said party 
of the first part of, in or to the said premises and every 
part and parcel thereof, with the appurtenances; to have 
and to hold all and singular the said premises, together 
with the appurtenances and privileges thereto incident. 
unto the said party of the second part, his heirs and 
assigns, forever. 

“In witness whereof the said party of the first part has 
hereunto set his hand and seal the day and year first 
above written. Henry Wepser. [sEAL]” 

(Record 21-22) 

While the consideration recited in this deed was nomi- 
nal, the undisputed fact is that it was executed upon the 
further consideration of legal services, rendered and to be 


rendered, by plaintiff. 

It was stipulated and agreed by the parties to the action 
that if plaintiff’s interest was not subject to the Nevett 
lease, then he was entitled to recover the amount claimed 


in the second count. If. therefore. he was entitled to hold 
his interest free from this lease, either bv virtue of his 
i 
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controversy as to the amount due Record Zz. ) 


or by virtue of an independ: nt contract. there is no 


lf was also stipulated that Devereaux was the general 
agent of the defendant at Aspen. (Record 22.) 

The statutes hereinafter referred to are as follows: 

‘If any person shall sell and convey to another, by 
deed or conveyance purporting to Cc nvey an estate in fee 
simple absolute, any tract of land or real estate lying and 
being in this State, not being possessed of the legal estate 
or interest therein at the time of the sale and conveyance, 
and after such sale and conveyance the vendor shall be- 
come possessed of, and confirmed in, the legal estate of 
the land or real estate so sold and conveyed, it shall be 
taken and held to be in trust, and for the use of the 
grantee or vendee, and the conveyance aforesaid shall be 
held and taken, and shall be as valid as if the grantor or 
vendor had the legal estate or interest at the time of said 
sale or eonvevance.’ (Genl. Stat. 1S83 page 171 See. 4.) 

“ Any person claiming right or title to lands, tenements 
or hereditaments, although he, she or they may be out of 
possession, and notwithstanding there may be an adverse 
possession thereof, may sell, convey and transfer his or 
her interest in and to the same in as full and complete a 
manner as if he or she were in the actual possession of 
the lands-and premises intended to be conveyed.” (ld. 
sec. 0d.) 

“ Every estate in lands which shall be granted, con- 
veyed or demised to one, although other words heretofore 
necessary to transfer an estate of inheritance be not added, 
shall be deemed a fee simple estate of inheritance, if a less 
estate be not limited by express words, or do not appear 
to be granted, devised or conveyed by operation of law.” 


(Id. page 172 Sec. 7.) 
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“All conveyances of real estate, and of any interest 
therein, duly executed and delivered, shall be held to 
carry with them the right to immediate possession of the 
premises or interest conveyed, unless a future day for pos- 


session is therein specified.” (Id. Sec. 9.) 


The instructions asked by the plaintiff and refused by 
the Court were as follows: 

1. The Court instructs the jury that if they believe 
from the evidence that the assignment of the lease of a 
portion of the Emma lode which was made by Abbey to 
Nevitt was made for the use and benefit of Henry Web- 
ber, and was made prior to April 28th, 1884, when the 
plaintiff took his deed to one-twelfth of said lode from 
said Henry Webber, then from the date of such assign- 
ment to Nevitt the lesser estate, to wit, the leasehold 
right, was merged in Henry Webber, and the said Rucker 
took his interest free and clear of the incumbrance of the 
lease, and he is entitled to the amount of money named 
in the stipulation read in your hearing and interest at 
the rate of ten per cent. per year from the date of the 
commencement of the suit, which was August 24th, 1885. 

2. The Court is asked to instruct the jury that if they 
believe from the evidence that the lease of a portion of 
the lode, though made nominally to Nevitt, was in fact 
owned by Henry Webber, and that the same Webber sold 
and conveyed a one-twelfth interest to the plaintiff after 
the making and delivery of the lease, and if they also be- 
lieve from the evidence that at the time of the execution 
of the deed from Webber to plaintiff it was mutually 
agreed between Webber and plaintiff that this one-twelfth 
should be exempt from the operation of said lease, then 
plaintiff is entitled to the proceeds of the one-twelfth, and 
upon these facts they should find for the plaintiff to the 
amount fixed by the stipulation of the parties read to the 


jury and interest at the rate of ten per cent. per year from 
August 24th, 1885, the date the suit was brought. 


‘> 


%o. The Court is asked to instruct the jury that under 
the pleadings of the defendant in this case the jury must 
find that the deéd made by the defendant to Henry Web- 
ber of an undivided one-fourth of the Emma lode in ac- 
cordance with the settlement yf September 26th. LSS4, 
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enured and was intended to enure to the benefit of the 
plaintiff, and as there is no limit placed in the pleadings 
as to the extent to which it thus enured, the jury must 
find it extended to the full extent the ownership of the es- 
tate could be affected by the acquisition of the leasehold 
interest therein subsequent to such deed, and in this view 
the plaintiff is entitled to take the whole proceeds of the 
one-twelfth free from the lease. 

{. The Court is asked to instruct the jury that if they 
believe from the evidence that, at the time of the making 
and delivery of the lease to Nevitt, Webber was the real 
owner thereof, then he owned the legal title to the one- 
twelfth, and the interest in the lease being in Webber 
worked a merger or extinction of the lease to that extent 
between said Webber and his grantee, the plaintiff in this 
cause, whether any mention was or was not made of the 
lease at the time the deed to the one-twelfth was executed 
by Webber to plaintiff. 

5. The Court is asked to instruct the jury that if they 
believe from the evidence that in making the contract 
made between Devereux and Rucker as to purchasing the 
Webber interest was made for the benefit of Mr. Wheeler, 
and that Devereux was authorized to make such a con- 
tract, and that in procuring such purchase said Rucker 
was the procuring and direct cause by which the sale was 
effected, then plaintiff is entitled to recover the price 
agreed on, and that in determining whether said Dever- 


eux was or was not authorized to thus contract the jury 
must take into consideration all the facts and circum- 
stances shown in evidence, and they are not bound by 
the evidence of the defendant on that point if from the 
facts and circumstances they believe that said Devereux 
ras thus authorized. 

6. The Court is asked to instruct the jury, if they be- 
lieve from the evidence that the agreement testified to by 
Rucker, Judkins and Devereux as to the plaintiff’s com- 
pensation for the procuring the said Henry Webber to 
sell his wife’s interest in the Emma lode was made with 
said Judkins and Devereux, and that at that time the 
said Devereux was authorized to purchase mining prop- 
erty for his principal and in his name, and that in mak- 
ing such agreement he was acting for his principal, said 
Wheeler, and that said Wheeler, anticipating such sale to 
Judkins and Devereux for him as aforesaid, whether he 
had or had not notice of the agreement, prevented the 
completion of such agreement by said Judkins and Dev- 
ereux by purchasing the whole of Webber’s interest for 
himself, and if they further believe that said Webber was 
induced to apply and sell said property to said Wheeler 
by reason of the efforts of the said plaintiff, then said 
plaintiff is entitled to recover such sum as had been 
agreed upon in case a purchase should be effected at one 
or other of the sums named in said agreement as the pur- 
chase price. 

The Court is asked to instruct the jury that by virtue 
of the deed from Webber to plaintiff he became entitled 
to one-twelfth of the proceeds of the mine from the date 
thereof, provided the evidence establishes that the lease- 
hold estate was the property of said Webber; and, fur- 
ther, that even should they find that said leasehold es- 
tate was not the property of Webber, yet the plaintiff 
would be entitled to recover one-twelfth of the proceeds 
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of said mine after the conveyance by defendant to Web- 
ber, said deed from Webber to plaintifl being made good 
by such deed from defendant to Webber, and the said 
Webber having by such conveyance from the defendant 
sufhcient estate to satisfy the convevance to plaintiff. 
(Record 27-29). 

The assignment of errors is as follows 

And now, before the justices of the Supreme Court of 
the United States, comes the said Atterson W. Rucker, 
plaintifl in error, and says that in the record of proceed- 
ings in said cause there is manifest error in this, to wit: 

First—That the Court erred in admitting the testimony 
of Henry Webber upon .cross-examination in answer to 
the question, “What understanding had you up to the 
time of this conversation as to whether plaintiff’s interest 
was subject to payment of royalty under the lease?” to 
which question witness answered as follows: “My under- 
standing, both before and after that time, was that plain- 
tiffs interest was subject to the lease.” (Original record 
pp. /0-<1. 

Second—In the statement made by the Court to the 
jury during the argument of L. J. Laws, attorney for 
plaintiff, and the reproot administered by the Court to 
said Laws during said argument in the presence of the 
jury. (Pp. 84-85.) 

Third—That the Court refused to charge the jury 
as prayed by the plaintiff in error in the first, sec- 
ond, third, fourth, fifth and sixth instructions asked by 
plaintiff in error. (Pp. 85-86.) 

Fourth—The Court refused to charge the jury as prayed 
for by plaintiff in error in language as follows: “The 
Court is asked to instruct the jury that by virtue of the 
deed from Webber to plaintiff he became entitled to one- 
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twelfth of the proceeds of the mine from the date thereof, 
provided the evidence establishes that the leasehold estate 
was the property of Webber; and, further, that even should 
they find that said leasehold estate was not the prop- 
erty of Webber, yet the plaintiff would be entitled to re- 
cover one-twelfth of the proceeds of said mine after the 
conveyance from defendant to Webber, said deed from 
Webber to plaintiff being made good by such deed from 
defendant to Webber, and the said Webber having by 
such conveyance from the defendant sufficient estate to 
satisfy the conveyance to plaintiff.” (P. 88.) 

Fifth—That the Court, in its instructions to the jury, 
- charged in language as follows: “The plaintiff states two 
causes of action, gentlemen. ‘The first is for services ren- 
dered by him in purchasing the interest of Julia Webber 
in the Emma lode mining claim for the defendant. Upon 
that cause of action his position is that he was employed 
by Mr. Wheeler, the defendant, to make this purchase for 
him, and the first matter for your consideration is 
whether there was any such employment. On that point 
I do not understand there is much conflict of testimony 
—that is, Mr. Rucker, the plaintiff, agrees in his state- 
ment substantially with what is said by Mr. Judkins and 
Mr. Devereux in respect to that matter. Mr. Judkins, 
having a scheme for purchasing this property, or a part 
at least, upon his own account, hoping to get some one to 
share in the purchase with him, if he should be able to 
make it, opened negotiations with Mr. Webber through 
the plaintiff, and after these negotiations had been car- 
ried on for some time he went to Mr. Devereux and laid 
the matter before him. Mr. Devereux became interested 
in the matter, and thought that he would be willing to 
continue the negotiations or join with Mr. Judkins in 
the purchase, if it could be made, either for himself or on 
behalf of his principal, Mr. Wheeler. In so far he ap- 
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proved and agreed to adopt for himself or for Mr. 
W heeler, perhaps, if the negotiations should be car- 
ried through on his part, what had taken place be- 
tween Mr. Judkins and Mr. Rucker up to that time, and 
so far as the proceedings between Mr. Rucker and Mr. 
Judkins affect matters in issue in this suit, there was a 
promise on the part of Mr. Judkins to pay Mr. Rucker 
ten thousand dollars if this sale should be aeccomplished 
for the consideration of forty thousand dollars, and if a 
greater sum should be paid for the property, then five 
thousand dollars. Now, I have to say that on the cause 
of action as stated here, in order to establish any right on 
the part of the plaintift to the commission for which he 
sues in making a sale the proof must be of a sale to the 
defendant and an agreement for a sale to be made to the 
defendant and not a sale to Judkins and Devereux, not a 
sale to Judkins and the defendant, because that is a very 
different matter from a sale to the defendant alone. If 
Judkins was to be interested in the purchase he would 
also join in the payment of the commission, and whoever 
would purchase under that agreement with Judkins 
would pay the commission—that is to say, Judkins and 
Devereux, if they purchase, Devereux acting on his own 
behalf, Judkins and the defendant, if they purchase 
jointly, would pay it. If some other man was brought 
into the purchase—some one not named at that time or 
referred to in any way—then it would be that other man 
and Judkins who would pay the plaintiff the commission. 
Furthermore, it does not appear—in fact the evidence 
tends to prove that Devereux had no authority from 
Wheeler at that time to make any purchase of this prop- 
erty or any other, and, of course, an agreement by Dever- 
eux on behalf of the defendant to purchase this property 
would not be binding on the defendant unless afterwards, 
with full knowledge of the situation and circumstances 
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and of what had been dene by Devereux in his behalf, 
he should ratify and confirm what had been done by 
Devereux. I do not see that this evidence proves, taking 
all that is said about it by these witnesses, a contract on 
behalf of the defendant to purchase this property through 
the plaintiff. I say now generally upon this branch of 
the case that it must appear to you from the evidence 
that there was an agreement between the plaintiff and 
defendant, Mr. Rucker and Mr. Wheeler, to the effect 
that Mr. Rucker was to secure this property for him and 
that he was to pay him for that service. The agreement, 
which appears to be stated by Judkins and by Devereux, 
is not of that character—that is, that was an agreement 
that Judkins should purchase with somebody else, and of 
course Judkins would be chargeable with the commission 
if it was carried out. If you can find anything in the 
evidence to support the conclusion that the defendant 
made an agreement with plaintiff to pay this commis- 
sion, and that the property was afterwards purchased by 
him in pursuance of that agreement, then the plaintiff is 
entitled to recover; otherwise, he is not entitled to re- 
cover. So much for that cause of action. 

Sizth—That the Court, in its instructions to the jury, 
charged in language as follows: “We now come to the 
second cause of action, which is not so easily understood. 
It seems that in November, 1883, Mr. Fisk, who claimed to 
be the owner of 48-60ths of this mine, leased to Mr. 
Abbey (who claimed to own the other 12-60ths), the 48- 
60ths which he, Fisk, owned, and Mr. Abbey assigned to 
Nevitt 16-60ths of his interest in the 48-60ths which he 
had received from Fisk. Nevitt:commenced work under 
that assignment. He was to do something towards de- 
veloping the property in consideration of this assignment 


to him, and, in some way which is not explained in the 


evidence fully, though it has been explained by counsel, 
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he came to claim a right to carry orm the mine during the 
term of this lease entirely—that is, as to all the interest 
involved in it. I believe this claim was asserted by him 
in LSS4. It is said, and it appears to be conceded on both 
sides, that Nevitt represented Mr. Webber in ‘this lease, 
and that whatever he was doing upon this claim Was for 
the benefit of Mr. Webber. Mr. Webber. who claimed to 
own one-third, or 20-60ths, of the mine, in that month. 
April, 1884, brought a suit to recover this 20-60ths. He 
seemed to have held the original title to this 20-60ths. 
Fisk, in the preceding year, had instituted proceedings 
against him under section 2324, of the Revised Statutes. 
to acquire his interest from failure to do the annual work 
for 1882, so that a controversy had arisen between him 
and Fisk. and, of course, between those who should claim 
under Fisk under this lease with Abbey and Nevitt, in 
respect to this oné-third interest in the mine. He brought 
this suit and employed the plaintiff here as his counsel 
init. On the 28th of April, 1884. he conveyed to the 
plaintiff one-fourth of bis interest, which was 5-60ths or 
1-12th, assuming that he owned 20-60ths of the mine, 
1-12th of the whole mine, to pay him for his services in 
this suit. Nothing was said in this convevance about the 
lease under which Nevitt was carrying on the work. A 
general deed or quit-claim of 5-60ths in the mine was 
given. On the 26th of September following, that same 
year, Wheeler, Nevitt and Webber made the agreement 
which has been read here several times, by which they 
settled this controversy which had arisen between Web- 
ber and the others in respect to this 20-60ths, and assumed 
to settle all- the matters pending between them in respect 
to this property. In that agreement it was stated that 
Mr. Webber was the owner of one-fourth; that was 5-60ths’ 
less than he had claimed in the first instance: one-fourth 
would be 15-60ths. They referred to this suit which had 
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been brought in the ag preceding by Mr. Rucker, the 
plaintiff here, in behalf of Mr. Webber: “ Whereas the 
said party of the first mg that is Wheeler,) is the owner 
of certain interests in the Emma mine, situated in Pitki: 

county, State of Colorado, and a suit is now pending ‘ 
the District Court of said county in behalf of said Web- 
ber against said party of the first part, and others, for a 
one-third interest in said mine,’ and then reference is 
made to a suit brought by Wheeler against Nevitt, involv- 
ing the title to the mine in some way, and hee referred 
to the lease: “And whereas said parties being desirous 
of compromising and settling said actions, it is agreed, in 
consideration of the premises, the said first party will, 
upon the ensealing of these presents, make, execute and 
deliver a sufficient deed of quit-claim to said Webber, his 
grantees or assigns, for an undivided one-fourth interest 
in said mine, and said Webber, on the receipt of said 
deed, agrees to release and waive, and does hereby release 
and waive, to said party of the first part, all claims which 
he may have to any further or other interest in said prop- 
erty.” So that, upon that, it must be assumed that at the 
time of the making of the deed, the 28th of April, 1884, 
to the plaintiff in this suit, Mr. Webber owned a one-fourth 
interest in the property, or 15-60ths, and of that he con- 
veyed 5-60ths to the plaintiff. Now, upon the settlement 
and adjustment which was made on the 26th of Septem- 
ber, nothing having been said in the conveyance to the 
plaintiff in respect to the lease which was then subsist- 
ing, or, at all events, which was being carried on by Nev- 
itt at that time, of this property, and subsequently, and 
which was perpetuated and recognized by this agreement 
of the 26th of September, 1884, the question is whether 
the plaintiff acquired any interest under the lease—that 
s, whether he was entitled to take a 5-60th or a one- 
twelfth of the proceeds of the property under the lease, or 
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whether he was postponed until the expiration of that 
lease before he could take anything from the prope rty. 
That is a question of fact for your consideration. In this 
agreement the interests of the several parties in the pro- 
ceeds of this lease are ex pressed—that 1S, the amount 
which Wheeler should have, the amount which Webber 
should have, and the amount which Nevitt should have. 
[n this instance at least, and for some reason which is not 
explained, if it be true that Nevitt’s position in the trans- 
action was that of Webber, that he was only an agent for 
Webber in it, the parties did not carry out that sugges- 
tion, because Nevitt’s interest is stated distinctly from 
Webber’s in the agreement with respect to the lease. 
“And the said second party (that is, Nevitt) hereby re- 
leases and waives to said first party all right and title as 
to said lease, save and except a one-third interest therein, 
and at the end of said term releases and surrenders the 
whole thereof and possession thereunder peaceably to the 
owners of said property, their grantees or assigns.” It 1s 
further agreed “that the proceeds of the ore now on 
hand, after payment of the cost of production, and 
aiter payment of the cost of hauling and treatment, 
shall be divided as follows: Said party of the second 
part (Nevitt) to receive one-third, less a royalty of fif- 
Leen per cent. of said one-third interest, according LO 
the terms set forth in said lease, and said party of the 
first part to receive three-fourths of the remaining two- 
thirds:” that would be 30-60ths, or one-half. “And 
the said Webber (Webber being recognized distinctly 
from Nevitt in this agreement), his grantees or as- 
signs, one-fourth of the said remaining two-thirds,” which 
would be 10-60ths or one-sixth of the whole, and during 
the remainder of the term of said lease, namely, up to 
and inclusive of the 20th of November, 1884, the pro- 


ceeds of the mine to be divided in the same manner and 
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in the same proportion as aforesaid, such division also to 
apply to and include the said royalty to be paid by said 
second party aforesaid. Now, the position of the plaintiff 
is that he comes in under the designation of a grantee or 
assignee of Webber for one-half of the amount reserved 
to Webber by this agreement—that is, 5-60ths; this 
agreement reserves to Webber 10-60ths ; and the position 
of the plaintiff is that he must be regarded as an assignee 
and grantee of Webber in. virtue of his deed of the pre- 
ceding April for half of that amount which was reserved 
to Webber. He has brought this suit to recover that. 
Now, as I said before, in the deed there is nothing about 
that, and the question is, What was the intention of the 
parties at the time this deed was made? The plaintiff 
testifies that it was their intention that he should have 
the interest accruing under this lease as it went along 
and was not to be postponed to the lease. I understand 
Mr. Webber to deny that proposition. Some comments 
have occurred between counsel as to the meaning of Mr. 
Webber’s testimony—whether he has denied. it or not. 
Mr. Webber could, if he chose to, by the terms of the 
agreement, reserve this entire interest to himself—that is, 
all that was accruing under the lease, if it was his inten- 
tion to keep it to himself, and there was no agreement of 
the parties in respect to it—the deed constitutes no agree- 
ment. He could reserve it to himself, and if he did re- 
serve it to himself, if nothing was said about it at that 
time, in the absence of any agreement between them that 
it should go to the plaintiff, then it would go to Webber, 
and under these circumstances it remained in him up to 
the time he made the sale to the defendant in this case. 
After the agreement of September 26, and some time in 
October, Nevitt sold, as you remember, through the nego- 
tiations of Judkins, to Mr. Devereux or to the defendant 
directly—I don’t remember much about that transaction 
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—and subsequently Mrs. Webber, in a conveyance which 
she made to the defendant, assumed to convey all right 
and interest accruing to her under the lease. Upon that 
point the question is whether there was any agreement 
between the parties that the plaintiff's right and interest 
under this deed should become effectual at Once Upon the 
execution of the deed, and that he should be entitled to 
whatever should come under the lease to Webber—that 
is, to his part of it, 1-12th, 5-60ths of the whole amount; 
and if Nevitt was taking the whole of the proceeds of the 
mine—I believe he was, at least it seems that he did so 
or assumed the right to do so after the mine became 
fruitful, and that was only in August, I think, of the 
same year—there were no proceeds of the mine, nothing 
that could be divided amongst them—among the several 
parties, until that time, and nothing was, in fact, divided 
until after this agreement of the 26th of September was 
made; so that the question must be whether there was 
an agreement between the plaintiff and defendant or 
between plaintiff or Webber that he should be entitled 
to these proceeds from the time of the conveyance to him. 
That is a question of fact for your consideration. If you 
find that there was such an agreement, that the parties 
understood and intended that Mr. Rucker should be enti- 
tled to whatever should arise under the lease according 
to the proportion and interest conveyed to him by this 
deed from after the time of the deed until the end of the 
lease, then my understanding is that he is entitled to 
recover the sum specified in this stipulation between the 
parties. They have agreed upon the amount. In the 


absence of such an agreement he is not entitled to recover. 


Seventh—The Court, in its instructions to the jury 
upon the first cause of action, charged in language as fol- 
lows: “In order to establish any right upon the part of 
plaintiff to the commission for which he sues in making 
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the sale, the proof must be of a sale made to the defend- 
ant and an agreement for a sale to be made to the defend- 
ant, not a sale to Judkins and Devereux; not a sale to 
Judkins and the defendant, because that is a very differ- 
ent matter from asale to the defendant alone. If Judkins 
was to be interested in the purchase he would also join 
in the payment of the commission, and whoever would 
purchase under that agreement would pay the com- 
mission—that is to say, Judkins and Devereux, if they 
purchased, Devereux acting on his own behalf, Judkins 
and the defendant, if they purchased jointly, would pay. 
If some other man was brought into the purchase—some 
one not named at the time or referred to in any manner 
—then it would be that other man and Judkins who 
would pay the commission.” 


Eighth—That the Court in its instructions to the jury 
charged in language as follows: Furthermore, it does not 
appear, in fact, the evidence tends to prove that Deve- 
reux had no authority from Wheeler at the time, to make 
any purchase of this property or any other. * * * I 
do not see that his evidence proves, taking all that is said 
about it by these witnesses, a contract on behalf of de- 
fendant to purchase this property through the plaintiff. 
* * * That it must appear to you from the evidence 
that there was an agreement between plaintiff and de- 
fendant Rucker and Wheeler to the effect that Rucker 
was to secure this property for him, and that he was to 
pay him for his services. The agreement which appears 
to be stated by Judkins and Devereux is not of that 
character. 


Ninth—That the Court in its instructions to the jury 
upon the second cause of action charged in language as 
follows: Nevitt commenced work under that assignment. 
He was to do something towards developing the property 
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in consideration of this assignment to him, and in some 
way, which is not explained in the evidence fully, though 
it has been explained by counsel, he came to claim a 
right to carry on the mine during the term of this lease 
entirely—that is, as to all the interests involved in it. I 
believe this claim was asserted by him in 1884. * * * 

Nothing was said in this conveyance about the 
lease under which Nevitt was carrying on the work. 
A general deed of quit-claim for 5-60ths in the mine 


* * Now, upon the settlement and 


was given. * 
adjustment which was made on the 26th of Septem- 
ber, nothing having been said in the conveyance to 
plaintiff in respect to the lease which was then subsist- 
ing, 


at that time on this property and subsequently, and 


or at all events which was being carried on by Nevitt 


which was perpetuated and recognized by this agreement 
of the 26th of September, 1884, the question is whether 
the plaintiff acquired any interest under the lease—that 
is, whether he was entitled to the 5-60ths or 1-12 of the 
proceeds of the property under the lease or whether he 
was postponed until the expiration of that lease before he 
could take anything from the property. That is a ques- 
tion of fact for vour consideration. * * * In this 
instance, at least, and for some reason which is not ex- 
plained, if it be true that Nevitt’s position in the trans- 
action was that of Webber, that he was only the agent 
of Webber in it, the parties did not carry out that sug- 
gestion, because Nevitt’s interest is stated distinctly from 
Webber’s in that agreement with respect to the lease. * 
* * Now, as I stated before, in the deed there is noth- 
ing about that, and the question is, What was the inten- 
tion of the parties at the time this deed was made? The 
plaintiff testifies that it was their intention that he should 
have the interest accruing under this lease as it went 
along, and was not to be postponed to the lease. I 
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understand Webber to deny that proposition. Some 
comments have occurred between counsel as to the mean- 
ing of Webber’s testimony—whether he has denied it or 
not. Webber could, if he chose to, by the terms of the 
agreement, have reserved this entire interest to himself— 
that is, all that was accruing under the lease. If it was 
the intention to keep it to himself, and there is no agree- 
ment of the parties in respect to it—the deed constitutes 
no agreement—he could reserve it to himself; and if he 
had reserved it to himself, if nothing was said about it at 
that time, in the absence of any agreement between them 
that it should go to plaintiff, then it would go to Webber, 
and under those circumstances it remained in him at 
the time he made the sale to defendant in this case. * 
* * Upon that point the question is whether there was 
any agreement between the parties that the plaintiff’s 
right and interest under this deed should become affected 
at once upon the execution of the deed and that he 
should be entitled to whatever should come under the 
lease to Webber—that is, to his part of 1-12th or 5—60ths 
of the whole amount. If Nevitt was taking the whole 
proceeds of the mine—I believe he was; at least it seems 
he did so or assumed the right to do so after the mine 
became fruitful, and that was only in August, I think, of 
the same year—there were no proceeds of the mine, 
nothing that could be divided among them—among the 
several parties—until that time, and nothing was, in 
fact, divided until this agreement of the 26th of Septem- 
ber was made; so that the question must be whether 
there was an agreement between plaintiff and defendant 
or between plaintiff and Webber that he should be en- 
titled to these proceeds from the time of the conveyance 
to him. That is a question of fact for your consideration. 
* * * If you find there was such an agreement, that 
the parties understood and intended that Rucker should 
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be entitled to whatever should arise under the lease 
according to the proportion and interest conveyed to him 
by this deed from and after the deed until the end of the 
lease, then my understanding is that he is entitled to re- 
cover the sum specified in this stipulation between the 


* * * In the absence of such an agreement, 


parties. 
then he is not entitled to recover. 
Ninth—That the Court erred in overruling the motion 


for a new trial in the cause. (Record 39-46.) 


BRIEF FOR PLAINTIFF IN ERROR. 


Our statute provides that every estate in lands which 
shall be granted or conveyed to one, although other 
words heretofore necessary to transfer an estate of inher- 
itance be not added, shall be deemed a fee simple estate 
of inheritance, if a less estate be not limited by express 
words. (Gen’l Stat. 1883, page 172, section 7.) And 
such a conveyance carries with it the rightto immediate 
possession (Jd. section Y), and operates to convey an after 
acquired title (Jd. page 171, section 4). And it will have 
this effect irrespective of the actual possession of the 
property. (dd. section 5.) 

While the complaint describes the deed under which 
plaintiff claims as a quit-claim deed, it is obvious that, 
under our legislation, it is much more than a mere quit- 
claim deed. (Sibley v. Bullis 40 lowa 429; Wilson v. 
[Irish 62 lowa 260; Cutler v. James 64 Wis. 173; 54 
Amer. Rep. 603; Touchard v. Crow 20 Cal. 150.) It 
contains words of present grant which could only be 
qualified by other terms of the deed or by some contem- 
poraneous written agreement. (Chapman vy. Glassel 13 
Ala. 50; 48 Amer. Dec. 41 and note.) Such a deed passes 
the fee as effectually as one with covenants of warranty. 
(Brown v. Banner etc. 97 Ill. 214; 37 Amer. Rep. 105; 


sian 


s oliaaael 


me 


Green Bay etc. v. Hewett 55 Wis. 96; 42 Amer. Rep. 701; 
Fox v. Hall 74 Mo. 315; 41 Amer. Rep. 316; Holland v. 
Rogers 33 Ark. 251; Hanks v. Folsom, 11 Lea 555; 
Tremmel v. Kleiboldt 6 Mo. App. 549; Platt v. Brown 
30 Conn. 336; Kerr v. Freeman 33 Miss. 292.) It under- 
takes to convey, not merely the right, title and interest 
of the grantor in the property, but the property itself. 

Under our legislation, however, a mere quit-claim deed 
conveys all the interest, legal or equitable, held by the 
grantor at the time. (Bradbury v. Davis 5 Colo. 265.) At 
the time of executing the deed to plaintiff the grantor 
had at least an equitable title which was confirmed by 
the subsequent deed of defendant. (Irvine v. Irvine 9 
Wall. 617; Frost v. Missionary Society 56 Mich. 62; 
Welch v. Dutton 79 Ill. 465; Touchard v. Crow 20 Cal. 
150; Farmers Loan and Trust Co. vy. McKenny 6 McLean 
1.) And title derived from such subsequent deed would 
pass, by relation, as of the date of the deed to plaintiff. 
(Landes v. Brandt 10 How. 370; Touchard v. Crow 20 
Cal. 150; Dutton v. Welch 79 Ill. 465; Lessee v. Spencer 
21 How. 228.) 

The Court charged the jury upon the theory that, at 
the time plaintiff secured his deed, his grantor was the 
owner of one-fourth of the property, but it is wholly im- 
material whether it be considered that he was the legal 
owner at the time of the conveyance, or whether he ac- 
quired the title by the subsequent deed from defendant, 
for in either case the title passed to plaintiff. 

It was practically conceded upon the trial, and the 
Court charged the jury upon the hypothesis, that the 
interest retained by Nevitt in the lease in question was 
really owned by the grantor of plaintiff at the time of 
the conveyance to plaintiff. The result is, then, that at 
the time of the conveyance the grantor owned the legal 
title to a one-fourth of the property and a leasehold in- 


terest to a sixteen-sixtieths interest therein. The q ues- 
tion arises, then, as to what interest passed by this deed 
to plaintiff. Did the plaintiff take his interest, with a 
right to immediate possession, as against the Nevitt lease, 
as adjusted by the compromise agreement ol Septem ber 
26, LSS4, irrespective of any parol agreement ? If SO, 
the Court committed error in its charge to the jury. 

On the question as to whether the deed to plaintiff con- 
veyed an interest in the lease held by his grantor in the 
name of Nevett, and as to whether such grantor would be 
required, out of the estate confirmed in him by the deed 
of defendant, executed in accordance with the agreement 
of September 26, 1884, to relinquish an unincumbered 
interest commensurate to that which he had undertaken 
to convey, the Court charged that “the deed constitutes 
no agreement,’ and that if no parol agreemnent was made 
the plaintiff would take his interest subject to the lease. 
In other words, the legal proposition is asserted that the 
plaintiff takes nothing by his deed, except that which was 
accorded by a separate parol agreement. If this is a cor- 
rect construction of the charge of the Court, then every 
principle of law applicable to the subject was violated. 

Instead of requiring that the interest to be taken by 
plaintiff under his deed should be ascertained by a parol 
agreement, the correct principle is that evidence of a parol 
agreement cannot be introduced to change the terms and 
effect of the deed. In Drake v. Root (2 Colo. 685) it was 
held that, upon the statute (Genl. Stat. 1883 page 172 Sec. 
9) and upon common law principles, a grantor would not 
be allowed to show by parol evidence, as against his deed, 
that he was to retain possession for a given time after the 
delivery of his deed. This case is in harmony with gen- 
eral and familiar principles. 

If Webber owned the lease held by Nevett, then cer- 


tainly a proportionate interest therein was conveyed by 
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his deed to plaintiff. If he did not own the same, then 
the estate confirmed in him by the settlement of Septem- 
ber 26, 1885, and the deed of defendant, was ample to 
satisfy the incumbrance of the lease and the prior deed to 
plaintiff. But the Court proceeded upon the theory, both 
in its charge to the jury and in its refusal to charge as 
prayed by plaintiff, that the interest conveyed by the 
deed, and the right to possession under the deed, were 
subject to the leasehold interest held by Webber and the 
incumbrance of the lease held by Nevett, if the lease in 
question was owned by Nevett and not by Webber, unless 
there was a parol agreement to the contrary. This was 
equivalent to holding, not only that a grantor could re- 
serve possession by parol agreement, but that he could 
always retain possession, unless he had made an agree- 
ment, separate from hig deed, that possession should go 
with the deed. 

As we have seen before, the grantor of plaintiff, at the 
time he executed his deed, held a leasehold interest in the 
name of Nevitt; but, irrespective of this, he had con- 
firmed in him a one-fourth interest 1n the entire property, 
subject to the burden of a lease upon a one-third interest 
therein. ‘This lease would cover one-third of his estate, 
leaving him with a ten-sixtieths interest unencumbered 
by the lease and five-sixtieths encumbered thereby. The 
theory of the Court was that the plaintiff would take a 
five-sixtieths which was encumbered by the lease, rather 
than five-sixtieths out of the ten-sixtieths which was free 
from the lease, unless there was a parol agreement to the 
contrary. We scarcely know how to discuss so absurd a 


proposition. 

When a person undertakes to grant, even by a quit- 
claim deed, a definite interest in real estate, and owns the 
interest, or subsequently acquires the same, upon equities 
that he already held, it passes to his grantee notwith- 
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standing the fact that he may have granted other distinct 
interests, or placed encumbrances upon other distinct in- 
terests, provided he has estate sufficient to satisfy them all. 
The application of this principle to the facts of this case 
is decisive of the controversy. The grantor of plaintiff 
had confirmed in him by the settlement in question an 
undivided one-fourth interest in this mine. One-third of 
this interest was subject to a lease and two-thirds thereof 
were free from the lease. ‘The one-fourth interest was 
equivalent to a three-twelfths interest, one-twelfth being 
leased. Suppose he had, upon the execution of this con- 
tract of settlement, conveyed one-twelfth to A., afterwards 
another twelfth to B., and still later the remaining twelfth 
to C., would there be any doubt but that A. and B. would 
have taken their interests free from the lease, and that 
the leasehold interest would be fatirely carved out of the 
interest of C.? We think that this question scarcely ad- 
mits of discussion. 

A deed is to be construed most strongly against the 
grantor, and this rule applies with peculiar force where it 
is sought to withhold something from the grant. (Grubb 
vs. Grubb: 101 Pa. St. 11; Monmouth vs. Plympton 77 
Maine 556: Zittle vs. Weller 63 Md. 190.) As to the 
deed in question there is no doubt or ambiguity. Under 
our statute the word “oranted or onveyed ” in a deed 
conveys a fee simple estate of inheritance unless a less es- 
tate be limited by express words. No attempt is made to 
express any limitation upon the estate which was .con- 
vey d by this deed. 

The practical effect of the ruling of the Court was to 
deny to plaintiff the right of immediate possession of the 
estate granted to him, and postpone his possession and 
right of possession to a future day. This was a plain vio- 
lation of the statute of this State, that declares that all 


conveyances of real estate, and of any interest therein, 
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duly executed and delivered, shall be held to carry with 
them the right to immediate possession of the premises or 
interest conveyed, unless a future day for the possession Is 
therein specified. (Genl’ Stat. 1883 page 172 Sec. 9.) 
The Court required the possession (for rents and profits 
represent the right of possession) of plaintiff to commence 
after the expiration of a leasehcld estate, and this notwith- 
standing the fact that his grantor had ample estate to sat- 
isfy both the lease and the grant to plaintiff. 

The deed in question not only contained no limitation 
as to the right of possession, but expressly conveyed the 
grautor’s right to immediate possession. The right of 
possession was not only expressly conveyed, but all 
metals, ores, gold and silver bearing quartz and earth, 
were expressly granted, bargained and sold to the plaintiff. 
It is idle to attempt to reconcile the terms of this convey- 
ance with a reservation of the right to withhold posses- 
sion, and the right to extract ore from this interest, dur- 
ing the period of a lease. 

There is not only no claim that anything appears upon 
the face of the deed giving countenance to any such res- 
ervation, but there is no pretence either in the pleadings, 
evidence or charge of the Court, that any attempt was 
made to create any limitation by a parol understanding. 
The theory of the Court was that there had to be a parol 
agreement that the immediate possession of the interest, 
and the ores belonging thereto, should pass with the 
deed, otherwise they would not pass, notwithstanding 
they were expressly mentioned in the deed. 

There has been no suggestion that the action was not 
sufficiently predicated upon the deed, and it is clear that 
it was. All that is alleged respecting a parol agreement 
could be stricken out of the complaint and a good cause 


of action, in respect to rights accruing under the deed, 


would remain. If it ean be said that two causes of action 


are improperly blended in cne count, the objection, not 
having been taken by a motion to require the plaintiff to 
elect upon which he would pioceed, is waived. (Otis vs 
Mechanic’s Bank, 35 Mo., 128: Bass vs. Comstock, 36 
How. Pr., 382; Same vs. Same, 38 N. Y., 21 

As to the cause of action stated in the first count, it 1s 
submitted that the Court went too far in the ex pression 
of an opinion upon the evidence, and that this practically 
liad the effect of taking the case from the jury. [tis certain 
that Judkins, Devereux and the plaintiff were all nego- 
LlatLIng with the view of placing Line property with the 
defendant W hile these negotiations were pending W eb- 
ber suddenly disappeared from Aspen and appeared in 
New York and negotiated directly and successfully for a 
sale of the property. We think that, in view of.the re- 
lations subsisting between Devereux and the defendant, 
it should have been submitted to the jury, under proper 
instructions, as to whether the services of the plaintiff did 
not result in the bringing together of Webber and the 
defendant to such an extent as to make the latter liable 
therefor. 

A. W. RUCKER, 


In Pro. Per. 


Inthe Supreme Cowt 


of the Gnited States. 
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ATTERSON W. RUCKER, 
Plaintiff in Error, } Error to the Circuit 
‘vs. Court in and for the 


JEROME B. WHEELER, District of Colorado. 
Defendant in Error. | 


BRIEF AND ARGUMENT OF THE DEFENDANT IN 
ERROR. 


On the 24th day of August, 1885, the plaintiff in error 
began his suit against the defendant in error, and claimed 
that the latter was indebted to him in the sum of twelve 
thousand, two hundred and fifty dollars. By the first 
count of his original complaint he alleges that he was em- 
ployed by the defendant to render services in and about 
effecting the purchase from one Julia Webber of her interest 
in the Emma Lode mining claim, for which he was to re- 
ceive the sum of five thousand dollars. By the second 
count he alleges that the defendant received from the 
Emma mining claim the sum of $7,250.00 for the use and 
benefit of the plaintiff, which, upon demand, he refused 
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to pay. A demurrer was interposed to this complaint and 
sustained; shortly after which the plaintiff filed an 
amended one, which was more elaborate than the first, 
and which more clearly outlined the character of his 
claim. In that complaint he substantially alleged that he 
was employed by the defendant to secure for the defen- 
dant from Julia Webber, her interest in the Emma mine, 
and was to receive ten thousand dollars if he could in- 
duce Mrs. Webber to sell the interest for less than fifty 
thousand dollars, and five thousand dollars provided the 
price was greater ; that he finally induced her to sell for 
fifty-five thousand dollars, in consequence of which the 
defendant became indebted to the plaintiff in the sum of 
five thousénd dollars. By his second eount he alleged, in 
substance, that the plaintiff was indebted to him in the 
sum of seventy-five hundred dollars, being the amount 
of money taken by the defendant from plaintiff’s interest 
in the Emma mine, and which he refused to pay over 
upon demand. The defendant answered denying both 
counts of the first amended complaint, and as to the 
second one, alleged in substance that plaintiff obtained 
his interest in the mine from one Henry Webber, who, at 


' the time, claimed to be the owner of an undivided one- 


third of the Emma mine, and who gave to the plaintiff a 
one-twelfth interest therein as a fee for protecting his title 
and defending him against all litigation; that subse- 
quently, and in September, 1884 the defendant and Web- 
ber had a settlement of their said litigation, in which set- 
tlement was included a lease then claimed upon the prem- 


ises by one Carey Nevitt, and that in consideration that 
the defendant would deed and convey to Webber, by 
quit-claim deed, one-fourth interest in the mine and allow 
the Webber lease to remain in full force, to the extent of 
one-third of the proceeds of the mine until it expired by 
limitation, the said Webber would waive further claim 
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or demand against the defendant as to the said one-third 
interest; that it was provided in said agreement that the 
proceeds of tie mine should be divided as to two-thirds 
thereof—three-fourths of said two-thirds to go to the de- 
fendant, and the remaining one-fourth of said two-thirds 
to the said Webber. while the rovalty of fifteen per cent. 
derived from the lease of the other one-third should be 
divided in the same manner and in the same proportions. 
That in the negotiations which resulted in said agree- 
ment the plaintiff was the attorney, both of Webber and 
of Nevitt, read and considered the instrument of settle- 
ment, it having been signed by his clients only after his 
apy roval: that the one-twelfth interest claimed by him in 
said mine was made good by virtue of said settlement, 
and that inasmuch as the said lease to the extent of one- 
third constituted a common burden upon the mine and 
its owners in proportion to their respective holdings, the 
said one-twelfth interest of plaintiff was subject to the 
lease as well as the remainder of said mine, and that the 
amount claimed to be due from the defendant to the plain- 
tiff was the amount which the said one-twelfth interest of 
the said plaintiff was required to contribute towards the 
burden of such lease during tts life. The plaintiff replied 
to said answer, denying the truth of the defense therein 


set forth and asserted, in effect, that as he was neta party 
to the said agreement his interest could not in anywise be 
affected thereby. 

In the month of November, 1885, the case came on for 
trial upon the issues so made, and it was taken from the 
jury by the Court. At the request of the plaintiff the 
jury was withdrawn, and he was given permission to file 
an amended complaint. 

In taking the case from the jury the Court said, “ The 
position of the parties at the time the controversy arose, 


so far as shown by the evidence here, was not that the 
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plaintiff was entitled under the distribution which is 
made in the agreement of September 26th, as the assignee 
or grantee of Webber. The position assumed is that he 
is entitled to this twelfth, independently of this agree- 
ment, and independently of the lease, and of all existing 
contracts between the parties. If he had not put himself 
in the position of claiming as a grantee or assignee of 
Webber, then of course the question would have been 
whether under his conveyance of April, 1884, he was en- 
titled to stand in that position and to claim under Web- 
ber according to the terms of this agreement. Now, what 
[ have to say upon this agreement is, that the lease hav- 
ing been made in November, 1883, and, as stated by the 
counsel for the plaintiff, Mr. Nevitt coming into that 
lease as assignee, and as the representative of Mr. Web- 
ber, to some extent at least, it seems that when these par- 
ties came together for the purpose of making a settlement 
and adjustment of the matters in difference between 
them, that it was understood that the lease and Mr. Web- 
ber’s interest, which upon the records at all events had 
stood outside of the lease up to that time, were to be ad- 
justed. In that negotiation, the plaintiff having been 
counsel for Mr. Webber in the suit which he had brought 
0 establish his interest in the property, he.acted as the 
counsel for Mr. Nevitt and Mr. Webber, and Mr. Down- 
ing acted as counsel for Mr. Wheeler. It seems to have 
been the understanding and agreement between these 
three men—Wheeler, Nevitt and Webber—that these 
matters should be fully settled and determined between 
them ; that everything should be disposed of. Upon that 
the plaintiff, as counsel for these two parties, Webber 
claiming an interest of one-third in the property, and 
perhaps claiming some interest under the lease which 
had been held, in part at least, by Nevitt, they made 
this agreement which was to cover the whole ground, not 


only of Webber’s interest in the property, but in respect 
to this lease ; all matters in difference between these three 
persons were to be settled, and they came to an agreement 
to the effect that Mr. Webber, in virtue of his title or 
claim, whatever it may be, would have one-fourth of the 
property and get a conveyance from the defendant 
Wheeler; and furthermore that the ore that had been 
taken out by Nevitt alone, or by Nevitt and Webber 
under the lease, and was then in the mine, I suppose, or 
perhaps in the mill, some of it, should be divided in the 
proportions stated in the agreement between them. Not 
only so, but that whatever should be taken out under the 
lease after tLat time, and up to the expiration of the 
term, the 20th of November, 1884, should be divided in 
the sarne way; and they were very full and explicit 
about that.” 

The Court here quoted from the agreement of Septem- 
ber 26, 1884, which will be referred to hereafter at length, 
and then continued: 

“Now, the plaintiff having acquired his interest in this 
property from Webber for services rendered by him in re- 
spect tothis very controversy between Webberand Wheeler, 
in respect to the ownership of Webber in this mine, 
and having taken that interest while this lease was pend- 
ing, and Nevitt, who, it 1s said, was to some extent a rep- 
resentative of Webber, was in possession of the property, 
it may be supposed that he was there, to some extent, as 
the representative of Webber. He was engaged at this 
very time, when this agreement was drawn up, in per- 
forming a service for which he was paid by this interest 
in the property. Every service which he rendered in re- 
spect to this agreement was in consideration of the con- 
veyance which had been made to him of his interest in 
this mine. Now, J say that he was so far identified with his 
client in that respeet that, whatever agreement he made in re- 
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gard to this matter, it is not competent for him to come forward 
and say,‘I was holding from him a certain interest in this 
property, which I kept out.’ By the terms of this agree- 
ment, which was then drawn and signed by the parties, 
every scintilla of interest in this mine was conveyed 
away. They disposed of the very proceeds, which are 
the subject of controversy in this suit, and he, as the rep- 
resentative of his client at that time, was in no position 
to say that there was something back and aside from this 
which was not embraced within its terms. 

“It was incumbent upon him, if he intended to provide for 
himself at that time, to do so openly and fully by the terms of 
the agreement. The whole language of the contract or 
agreement—all that was done by the parties at the time— 
goes upon the presumption and hypothesis that it was a 
full and final and conclusive settlement and adjustment 
of all matters between them. How shall it be said that 
the attorney of either one of them—the man who was 
acting in the settlement, acting in arranging the terms of 
the settlement—preparing it in such a way that it would 
stand in law asa final and conclusive agreement between 
the parties, that he is in a position to hold something 
back from it, and which he may hereafter bring forward 
as a demand inconsistent with the provisions of the 
agreement itself? I do not see how that can be. It 
seems to me that good faith on the part of all those who 
were concerned in this matter at that time required that 
every claim and demand in respect to the matters of 
agreement between the parties should be brought forward 
and adjusted.” 

We have given the history of the case, rather than the 
history of the controversy, up to this point, because the 


printed record begins with the end of the first trial. 
It is proper that, at this juncture, an outline of the 


controversy should be stated before proceeding to the sec- 
ond amended complaint. 

A summary of the facts antecedent to the filing of the 
original complaint is, in brief, that during the spring of 
the year 1884 the defendant Wheeler purchased from one 
A. C. Fisk an undivided four-fifths of the Emma mine, 
and subsequently secured the outstanding one-fifth there- 
of from one Charles A. Abbey, now deceased. Prior to 
the time of the sale one Henry Webber was the owner of 
a one-third interest in the property by purchase at a trus- 
tee’s sale. Subsequently Fisk, claiming that Webber had 
not made his contribution for the annual expenditure 
upon the property, as required by section 2324 of the Re- 
vised Statutes of the United States, caused to be adver- 
tised the said interest, and no payment, as lie claimed, 
having been made within the time required by that law, 
it was asserted by him that the title had passed to him 
under the provisions of said section. Webber, however, 
contending that he had made payment, brought suit in 


£ 
ejectment against both Fisk and Wheeler to recover the 
one-third interest, and made to the plaintiff a conveyance 
of one-fourth of his one-third, being a twelfth of the 
whole, as a consideration for his services to be rendered in 
prosecuting said suits and defending Webber’s title. Be- 
fore Webber brought his suits and about the 20th of No- 
vember, L883. isk had made a lease of his alleged four- 
fifths interest to Charles F. Abbey, the owner of the other 
one-fifth, who, in turn, had assigned to one Carey Nevitta 
one-third interest in said lease, and afterwards, as Nevitt 
alleged, assigned the whole, including a lease upon his 
own one-third. Nevitt was a brother-in-law of Webber’s, 
and it was contended that the lease was taken in Nevitt’s 
name as the ostensible lessee, while Webber was in reality 
the owner, but who did not take the lease in his own 


name, because apprehensive that such a course would in- 
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volve an admission on his part of the integrity of Fisk’s 
title. 

In July, 1884, by means of a shaft sunk by Nevitt, a 
large body of ore was discovered within the boundaries of 
the claim, upon which the defendant in error applied for, 
and obtained the appointment of a Receiver to take 
charge of the premises pending the litigation. The plain- 
tiff in error representea Nevitt and Webber in that litiga- 
tion also. In September following, the defendant in 
error then being in Aspen, and the plaintiff in error being 
also on the ground, negotiations looking to a settlement 
were entered into, which finally culminated in the mak- 
ing of an agreement bearing date the 26th day of Sep- 
tember, 1884, a copy of which said agreement is the ap- 
pendix to this argument. It was the result of mutual 
propositions and refusals emanating from each side, and 
represented the only basis for a settlement upon which 
the parties could ultimately agree. It was attended by 
the execution, upon the part of the defendant in error, of 
a quit claim deed for an undivided one-fourth interest in 
the Emma mine to Henry Webber, and the surrender by 
Webber of any further claim to title in the property. It 
also provided for possession by the defendant in error of 
the property, who at once entered into and began work 
upon the same. The lease upon the one-third interest 
would expire on the 20th of November, 1884, by limita- 
tion. Prior to that time one W. B. Devereux, the agent 
of the defendant in error, through one Judkins, effected 
the purchase for the defendant in error, from Nevitt, of 
the said lease, for the sum of $24,000, and a transfer of 
the interest was made by Nevitt to Judkins, and by the 
latter to Devereux for Wheeler, on or about the 20th of 
October, 1884. In addition to the payment of the sum of 
$24,000 for the transfer, Mr. Devereux paid Judkins the 
sum of $2,500 for his services in obtaining the purchase 
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of the lease. About that time the plaintiff in error de- 
manded one-twelfth of all the proceeds or profits of the 
mine, regardless of the existence of the lease, claiming 
that his interest should not be affected in any way by it, 
which demand was refused DY Mr Devereux as agent of 
the defendant in error, and afterwards by himself. During 
all these times the plaintiff in error received advances 
from the defendant in error upon his interest, and was 
paid his proportion, not only of the proceeds arising from 
two-thirds of the property, but also one-twelfth of the 
royalty due LO the Owners from the Nevitt lease. being 
fifteen per cent. of the yield from such one-third. 

Shortly after the defendant in error made his quit-claim 
deed to Webber of the one-fourth of the Emma mine, the 
latter conveyed one-sixth to his wife, the remainder of the 
one-fourth, or one-twelfth, being the interest claimed by 
the plaintiff in error. | 

Early in October, 1884, according to the testimony of 
the plaintiff in error at folio 60, he was employed by 
Charles A. Judkins and W. B. Devereux to make a pur- 
chase of the Webber interest, by reason whereof he at- 
tempted to affect such sale by inducing Webber to make 
a conveyance for $40,000. Shortly afterwards, and with- 
out the knowledge of either the plaintiff in error, Judkins 
or Devereux, Webber went to the City of New York, 
where he succeeded in making a sale of his interest to 
Mr. Wheeler for $55,000. 

According to the testimony of Judkins (folio 63), Dev- 
ereux told him at that time that the defendant might 
take an interest with them in the purchase of the Emma 
mine, and that he, Devereux, could not very well make a 
purchase of real estate in Pitkin County without includ- 
ing the defendant therein. The testimony of the plain- 
tiff’s witnesses upon the same subject will be alluded to 
in the course of the argument. The’ plaintiff, after be- 
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coming convinced that his claim to one-twelfth of the 
proceeds of thé mine, regardless of the lease, would not be 
complied with, brought the action, first, to recover his 


he sale of the 


commission for his services in making | 
Webber interest to Wheeler, and second, to recover the 
difference between the amount which he had received 
upon his one-twelfth interest from the proceeds of the 
mine and the amount which he claimed to be due. 

After the Court had taken the case from the jury at the 
first trial as above narrated, the plaintiff filed his second 
amended complaint, the second cause of action being the 
one upon upon which chief reliance was then and now 
made. It is a complete departure from that which before 
then was stated and relied upon by the plaintiff. Instead 
of claiming to be entitled to one-twelfth of the proceeds 
of the Emma mine, because his interest was not subject 
to the contract of September 26, 1884, and therefore 
emancipated from the burden of the lease, he alleges in 
substance that inasmuch as under the terms of said 
contract, one-fourth of two-thirds of the proceeds of the 
mine was set apart for Webber’s portion, the plaintiff, by 
virtue of his deed from: Webber, was entitled to one-half 
of that amount, or one-twelfth of the whole. That since 
his conveyance from Webber was absolute and accompa- 
nied by no restrictions either as to the lease or otherwise, 
therefore he was entitled, by virtue of the contract and of 
his deed, to a full one-twelfth of the proceeds, regardless 
of the extent of the burden of the lease, and that inas- 


much ashe had only received one-twelfth, subject to the bur- 
den of one-twelfth of the lease, he was entitled to the sum 
of $4,892.96, that being the difference between the sum 
paid and the sum claimed. (See complaint, folios 34 to 
44 inclusive.) The defendant answered the second 
amended complaint substantially as he had an- 
swered the first, in which answer he applied, by way 
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of counter-claim, for judgment against the plaintiff for 
$315. being the proceeds of ores received from the mine 
belonging to one Markell, to whom subsequent to Sep- 
tember 26, 1884, the defendant in error had conveyed 
one-tenth of the Emma mine, and said demand having 
been assigned to the defendant for value. A trial was 
had at the November term, 1886, of said Court, which 
resulted in a verdict and judgment in favor of the defen- 
dant in error for $315, and that having been waived, on 
the 25th of February, 1887, judgment was entered for the 
defendant and against plaintifl; from which judgment this 
writ of error was prosecuted by the plaintiff. 

The plaintiff assigns nine errors which he alleges were 
committed by the trial Court, but discusses very few of 
them, and those which are discussed relate chiefly to the 
instructions given and those refused by the Court, to the 
jury. 

He expresses the position which he here contends for in 
the following language, on page 3 of his argument: “ He 
now claims that by virtue of his deed from Webber and 
also by virtue of the understanding he had with Webber 
at the time the deed was executed, he is entitled to hold 
his interest free and clear from the burden of the lease,” 
and then goes on to state that the only facts in dispute 


are asto whether at the time that Webber deeded to the 


plaintiff it was understood that plaintiff’s interest should 
be free from the lease held by Nevitt for Webber, and 
whether at the time of making the agreement of Septem- 
ber 26th, 1884, and the purchase of November 22d, 1884, 
the defendant knew that Webber owned the lease held by 
Nevitt, and had conveyed to plaintiff from the same 


I. 


We shall have but little to say concerning the first 
canse of action stated in the complaint. In effect it is 
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claimed by the plaintiff that, having been employed by 
the defendant for the purpose, and having been instru- 
mental in securing the sale to defendant by Mrs. Webber 
of her interest in the Emma mine, by reason of such em- 
ployment, he is entitled to $5,000 as an agreed com- 
mission. 

Now, it is undisputed in the testimony that the plaintiff 
and defendant never exchanged a word upon the subject 
of the purchase of the Webber interest. It is also be- 


yond question, according to the testimony of Judkins 


himself, who assumed to have been the principal mover 


in the transaction, and who was also one of plaintiff's 
witnesses, that he made the contract with the plaintiff, 
substantially as stated-in plaintiff's testimony; that Dev- 
ereux, the defendant’s agent, told him that he thought 
defendant would take an interest with them in the pur- 
chase of the Emma lode; that he saw Devereux write a 
despatch or letter concerning the matter; that Devereux 
told him he must get the plaintiff to make the purchase, 
plaintiff being the only one who could negotiate with 
Webber; that plaintiff reported to him, Judkins, his 
progress from day to day, who, in turn, reported to Dev- 
ereux, as the negotiations continued. 

According to the: testimony of Webber, who was also 
one of plaintiffs witnesses (folios 65 to 70 of the Record), 
the plaintiff and Judkins were extremely urgent in in- 
ducing him to sell his wife’s interest, but he did not re- 
member that there were any negotiations with defendant. 
It also appears that without apprising any one of his pur- 
pose, Webber quietly left Aspen and went to New York, 
without the knowledge, advice or suggestion of any one 
to that effect, and there, independently of any previous 
arrangement, made a conveyance to Mr. Wheeler of his 
interest. Wheeler himself declares that Webber came in 
upon him very unexpectedly on the 11th of November, 
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1884, saying that Judkins had been trying to buy his 
sixth interest in the Emma, and as he thought that Jud- 
kins meant the defendant, he concluded to come and deal 
with defendant direct; that he knew nothing about Mr. 
Rucker’s connection with the transaction, and never heard 
of the latter’s claim prior to the demand made by Rucker 
previous to bringing the suit. He also savs, at folio 79, 
that prior LO January lst, 1885, Devereux, although his 
agent, had no authority to either purchase or sell real 
estate for him; that he knew nothing of Webber’s inten- 
tions to go to New York until the day before his arrival, 
when he received a telegram that he was on his way to 


| 


see him. 

Mr. Devereux substantiates all that defendant says con- 
cerning this transaction, and says that plaintiff during all 
this time was the attorney of Webber and Nevitt; that in 
the negotiations he had with Judkins about the matter, 
witness was acting for himself and on his own responsi- 
bility, without communicating with anybody; that he 
never employed the plaintiff, who received instructions 
from Judkins; that he and Judkins were operating for 
the purpose of purchasing the interest for themselves 
rather than for the defendant; that one-twelfth was all 
that was coming to him, Devereux, which he would have 
allowed Mr. Wheeler to have if he had secured it; that 
V heeler telegraphed him not to buy W ebber’s interest, 
after which he tried to place it elsewhere, and did not in- 
form defendant; during that time Webber left Aspen 
without witness’s knowledge; that they then advised with 
one Peter Finnerty about coming in with them and shar- 
ing in the purchase, and that was after Webber departed: 
That he never talked with Rucker but once about the 
matter, who said that he was making some progress upon 
the bond, and that he had some hold upon Webber which 


_ 


ee ae 


he would use if the latter did not make the bond pretty 
soon. 

It is, then, indisputably proven, first—that the de- 
fendant never employed the plaintiff to make the 
purchase; second—that defendant’s agent never em- 
ployed him to make the purchase for the defendant ; 
third—that defendant’s agent had no_- such au- 
thority, even had he made such an _ attempt; 
fourth—that Judkins was the man who employed the 
plaintiff for himself and Devereux; fifth—that the pur- 
chase was to be made by Judkins and Devereux ; sixth—- 
that afterwards Judkins and Devereux endeavored to 
enlist Finnerty with them in the enterprise; seventh— 
that plaintiff was employed by Judkins and Devereux on 
account of the influence it was supposed he could exer- 
cise over Webber by reason of his' past and present rela- 
tions with him ; eighth—that regardless of the plaintiff’s 
attempt to obtain the property Webber proceeded to New 
York, independent of every one, and without the know- 
ledge of any one, and there made some arrangement with 
Wheeler, by which the latter acquired the interest. 

If, now, we turn to the second amended complaint, we 
find the allegation of plaintiff to be that during October, 
1884, Julia Webber was the owner of a one-sixth interest 
in the Emma lode mining claim, and the defendant desiring 
to purchase the same, agreed with the plaintiff that in case he 
assisted defendant and his agents in procuring the same 
he, the defendant, would pay a certain compensation 
therefor. 

We shall not burden the Court with any authorities 
upon the proposition that plaintiff’s proof must corres- 
pond with his allegations, and that the setting up of one 
contract is not sustained by proof of some different, inde- 
pendent contract, and that having failed to establish the 


contract sued upon, even if the proof had shown that the 
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service of the plaintiff had resulted in something definite, 


there can be no recovery from this defendant. The pro- 
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position is stated so succinctly by the Court below that 
we shall content ourselves with the following quotation 
from its instruction : 

“On the cause of action as stated here, in order to show 
any right upon the part of the plaintiff to commission 
for which he sues, in making the sale, the proof must be 
ofa sale made to the defendant, or an agreement for a 
sale to be made to the defendant, not a sale to Judkins 
and Devereux, nota sale to Judkins and the defendant, 
because that is a very different matter from a sale to the 
defendant alone. If Judkins was to be interested in the 
purchase he would also join in the payment of the com- 
mission—that is to Say, Judkins and Devereux, if they 
purchase, Devereux acting on his own behalf, Judkins 
and the defendant, if they purchase jointly, would pay it. 
If some other man was brought into the purchase—some 
one not named at that time or referred to in any way— 
then it would be that other man and Judkins who would 
pay the plaintiff the commission. Furthermore, it does 
not appear—in fact, the evidence tends to prove that 
Devereux had no authority from Wheeier at that time to 
make any purchase of this property or any other, and, of 
course, an agreement by Devereux on behalf of the de- 
fendant to purchase this property would not be bind- 
ing on the defendant unless .afterwords with full know- 
ledge of the situation and circumstances, and of what had 
been done by Devereux in his behalf, he should ratify 
and confirm what had been done by Devereux. I do not 
see that this evidence proves, taking all that is said about 
it by these witnesses, a contract on behalf of the defen- 
dant to purchase this property through the plaintiff. | 
say now generally upon this branch of the case that it 


must appear to you from the evidence, that there is an 
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agreement between the plaintiff and defendant—Mr. 
Rucker and Mr. Wheeler—to the effect that Mr. Rucker 
was to secure the property for him and that he was to 
pay him for that service. The agreement which appears 
to be stated by Judkins and by Devereux, is not of this 
character—that is, that was an agreement that Judkins 
would purchase with somebody else, and of course Jud- 
kins would be chargeable with the commission if it was 
‘arried out.” 7 

We allude, without discussion, to the fact that the 
plaintiff has assigned, without discussing his alleged 
errors, numbered one and two, and since there has been 
no reference to them in the original argument, we trust 
there will be none in plaintiff's reply, since his silence in 
his original argument should be conclusive as to his 


opinion of their relevancy. 


IT. 


[In order to fully understand the claim constituting the 
socond cause of action of the plaintiff, let us, for a mo- 
ment, refer to the complaint. | 

It appears by the second paragraph thereof that A. C. 
Fisk, then being in possession of the Emma mine, ad- 
versely to Webber, made a lease of his interest to C. F 
Abbey. Webber secured from Abbey a transfer of an 
this lease in the name of C. D. Nevitt, his 
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interest in 
brother-in-law, said interest being sixteen-sixtieths of the 
whole, and succeeded in getting such interest on Novem- 
ber 26, 1883. | 

On the 28th day of April, 1884, Webber gave plaintiff 
a quit-claim deed to an undivided one-twelfth of the 
mine as compensation for legal services rendered and to 
be rendered, Webber having previously begun a suit in 
ejectment against Fisk and the administrator of Abbey 
to recover possession of his alleged interest. We have 
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the right to assume, therefore, that when Webber made 
his deed to plaintiff he was not.in possession of the mine. 
He is also estopped from claiming possession, because the 
action in ejectment is conclusive of the ouster, expressed 
or implied. 

Not contenting himself with what he claims in his ar- 
gument to be the effect of his deed, the plaintiff, in the 
fifth paragraph of his second cause of action, as stated in 
the complaint, alleges that, at the time of making the deed 
to him by Webber, it was agreed between them that the interest 
of plaintiff should not be subject to the burden of the lease 
made to Abbey and Nevitt. which was under the control of 
Webber, and that plaintiff received the deed and entered 
upon the performance of the consideration at once. 

By the sixth paragraph it is stated that on Septem ber 
26, 1884, the defendant being the owner of the mine sub- 
ject to the Webber lease, Nevitt being the representative 
of that leasé (Webber claiming the lease to the latter), an 
agreement was entered into between Wheeler, Webber 
and Nevitt, which 1s set forth at length. 

By the seventh paragraph it is alleged that, at the time 
of the execution of the agreement of September 26th, this de- 
fendant knew that Nevitt was representing Webber ; that the 
lease was owned by Webber, and that the plaintiff was entitled 
to one-twe lfth of the proceeds of the mine under and in virtue 
of said agreement. That, pursuant to said agreement, the 
management of the said mine was given to the defend- 
ant, who thereby became the custodian of its proceeds. 

By the eighth paragraph he alleges that on October 21, 
1884, defendant purchased Nevitt’s leasehold interest in 
the mine, notwithstanding Nevitt was acting for Webber, 
and that after that purchase he took an assignment to 
himself of the same, in consequence of which he became 
entitled to one-third of the ore to be produced until the 


termination of the lease, on November 21, 1884. 
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By the ninth paragraph he alleges that on November 
17, 1884, Henry Webber sold his interest in the Emma 
mine, being one-sixth, to Julia, his wife, and on the 22d 
day of the same month she sold that interest to the defend- 
ant, that the said sale comprised not only her interest in 
the said mine, but her interest in the proceeds thereof, 
and that at said time there was due to the plaintiff from 
said proceeds $4,892.96, which defendant converted to his 
own use. 

By the eleventh paragraph he alleges that when the de- 
fendant secured the We bber titl. he knew that plainttff and 
Webber had agreed, when plaintiff obtained his title, that his 
interest was not subject to the burden of the lease, and that the 
plaintiff wvs to receive from the interest of said Webber as his 
grantee, a full one-twelfth share and interest in the ore produced 
from the mine. 

By the twelfth paragraph thereof he claims that by 
virtue of the sale made by Webber to Wheeler, and the 
knowledge of all concerned that when plaintiff obtained his 
interest in that mine vt was agreed between him and Henry 

Webber that it should be emancipated from the burden of the 
lease, the defendant is liable to pay the plaintiff the 
amount in dispute. 

It will be seen from the above summary that plaintiff’s 
second cause of action is based upon two theories or prop- 
ositions. The first is, that having obtained the deed 
from Webber of a twelfth interest therein, Webber being 
at the same time the equitable owner of the leasehold in- 
terest therein, the said deed, by operation of law, vested 
in plaintiff the full title to an undivided one-twelfth of 
the mine, free from all burdens and incumbrances under 
the control of the grantor. The second is, that at the 
time the conveyance was made to plaintiff, he and Web- 


ber had a distinct agreement upon the subject, to the 
effect that the plaintiff’s twelfth interest should be abso- 
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lute and not in any wise affected by the lease. In other 
words, the plaintiff claims, first, that by operation of law, 
and second, by an express agreement with the grantor, 
his one-twelfth interest in the Euima mine was intended 
to be full, free and absolute ab initio; and that no subse- 
quent arrangement, agreement or condition. made with- 
out his express assent could in anywise tramel or modify 
the extent of his claim or interest 

We will consider the two theories of his complaint 
separately, notwithstanding the fact that we think that 
he has failed to do so, and that he complains of some 
portion of the Court’s instructions which were necessa- 
rily based upon his own testimony and his own allega- 
tions of an express independent agreement. 

1. Counsel quotes from the Revised Statutes of the 
State of Colorado, Sections, 4, 5, 7, and 9, pages 171 and 
172, General Laws of 1883, the object of which, we pre- 
sume, is to sustain the proposition that by virtue of his 
conveyance there is no doubt of his right absolutely to 
one-twelfth of the proceeds of the Emma mine, prior as 
well as subsequent to the 2Ist day of November, 1884 
We have no fault to find with the provisions of the stat- 
ute referred to, but it seems to us that the plaintiff has 
entirely misapprehended their scope and meaning. 

The object of Sec. 4 was simply LO clve the grantee ol 
an absolute grant any subsequently acquired title of the 
grantor to the premises granted, and is but an enuncia- 
tion of the common law upon the subject as applicable to 
deeds with general covenants of warranty. The effect of 
the common law rule has by the statute been extended to 
conveyances purporting to convey an estate in fee simple, 
whether accompanied by covenants of warranty or not. 
We cannot see, therefore, the applicability of this statute 
to the case at bar, unless it should be applied in a man- 


ner entirely at variance with the plaintiff’s claim. In 
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the first place Webber has not acquired any subsequent 
title, and the settlement of September 26th was simply a 
recognition by the defendant of his claim to one-third to 
the extent of one-fourth. The deed of quit-claim from 
defendant to Webber did not in anywise invest Webber 
with a title which he did not have before, except in so far 
as it confirmed the same as against the claim of the de- 
fendant Wheeler. And inasmuch therefore as it did not 
give to Webber something which. he had not when he 
made the deed to the plaintiff, it simply effected a settle- 
ment of what Mr. Rucker was employed to effect by suit 
and judgment. [n conseqg uence it gave to Mr. Rucker 
only what he would have had if the suit in ejecitment 
which he was waging for Mr. Webber had terminated 
successfully after trial. 

If it be assumed for the purpose of the argument that 
the quit-claim deed by defendant to Webber did convey 
some different and distinct title, then the title that was con- 
veyed must be taken with the limitations imposed upon 
it by the contemporaneous agreement of September 26th 
By that agreement instead of receiving one-fourth of the 
proceeds of the mine absolutely, Webber agreed to take 
one-fourth of two-thirds only, the remainder being sad- 
dled with the proportionate share of the lease-hold inter- 
est to Nevitt; and since this was distinctly recognized by 
all concerned, then whatever the plaintiff claims must be 
limited by all the conditions attendant upon the acquisi- 
tion of the subsequent title. 

Section 5 of the quoted statute is merely declaratory 
of the law as it would be had such statute never been 
enacted. 

Section 7 was intended to obviate the technicalities of 
the rule in Shelley’s case, and section 9, like section 5, is 


merely declaratory of the common law. 
We must, therefore, after all return to a consideration 


of the plaintiff’s deed that we may the better understand 
the character of his claim. The conveyance is one of 
quit-claim, pure and simple, and it is set forth at length 
in the bill of exceptions (folios. seve nty-four and seventy- 
five of the transcript). It recites that in consideration of 
$1.00 the grantor, geranted, bargained, sold, remised: 
released and forever quit-claimed to the grantee an undi- 
vided one-twelfth of the Emma inining claim with all the 
metals, ete., contained therein, and all the use, right, title. 
interest, etc., of the party of the first part in and to the 
said interest. 

The deed of quit-claim is well known as one the com- 
monest forms of conveyance in America, and is intended 
to transfer the grantors present title, without covenants 
either of a general or special warranty. It is analagous 
to the old deed of bargain and sale, but far simpler, and 
even less extensive in its operation than such convey- 
ance. If the present title of the grantor is a fee simple it 
passes by such conveyance, but if it is a mere equitable 
right, that alone will pass, and no subsequently acquired 
interest or title could be claimed by the grantee under 
such a conveyance. 

The settled law of the Supreme Court of the United 
States is “that one who takes simply by a quit-claim 
deed is not a bona fide purchaser without notice.” 

Brewer, J.,in Church vs. Spiegelberg, 31 Fed. 
Rep., 600. 

Oliver vs. Piatt, 3 How., 410. 

May vs. LeClaire, 11 Wall., 232. 

Villa vs. Rodriguiz, 12 Wall., 338. 

Dickinson vs. Colgrove, 100 U. 8., 578. 

It has been held by the Supreme Court of Colorado, 
following the decisions of the Supreme Court of Illinois 
(from which our statutes are taken), that a quit-claim 
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deed is as effectual to pass the title to real estate as any 


other, and that a purchaser accepting such deed without 
notice of prior rights will be as fully protected as though 
his deed contained full covenants of warranty, except 
where it appears from the conveyance that it was not the 
intention of the vendor to convey the land in controversy. 
Bradbury vs. Davis, 5 Colo., 269. 
Following, McConnell vs. Reed, 4 Scam., 117. 


Morgan vs Clayton, 61 IIL, 365. 


We are more than willing to concede to the plaintiff 
the full effect of his conveyance as outlined by these 
decisions. Unfortunately for him, however, he had full 
notice of pricr rights ;—first, of the defendant under his 
grantors, and second, of the equitable right of Nevitt in so 
far as it was necessary for him to occupy the separate estate 
in the premises in order to give Webber possession of the 
property under the lease from his adversary, without in- 
curring the consequences of the admission of that adver- 
rary’s title, which the taking of the lease direct to himself 
would involve. 

When the plaintiff obtained his deed the situation of 
the claimants to the property was practically this—Fisk 
and the heirs of Abbey claimed title to the whole property, 
Webber claimed title to one-third adverse to Fisk; the title 
which he took was therefore at the time in litigation. 
Fisk had, on the 20th of November, 1883, leased his in- 
terest to his co-tenant Abbey, and Webber desiring to 
obtain possession, without in anywise endangering his 
legal rights, got his brother-in-law Nevitt to obtain an 
assignment to him of sixteen-sixtieths of the Fisk lease, 
and afterwards, as it was claimed,the whole. This lease- 
hold interest then was absolutely distinct, and kept 
distinct purposely, by Webber from his own title, as 


a interest emanating from Fisk who was hostile to 


Webber's claim. It was preserved, therefore, as a seperate 
independent right to the property, standing in the name 
of Nevitt, the latter being absolutely in possession under 
it and working the property by virtue of it. To the 
world he was absolutely its owner. About the time of the 
making of the deed from Webber to plaintiff he formerly 
instituted his action in ejectment against Fisk and others, 
alleging Fisk’s possession, which, of course, was main- 
tained through the possession of his sub-lessees, and de- 
claring an ouster or possession upon the part of Webber 
Nevitt found ore in July, before which time Wheeler had 
pur hased the title hostile to Webber. He immediately 
began proceedings against Nevitt, who was defended by 
Rucker by virtue of his arrangement with Webber, and 
this litigation was undetermined on the 26th day of Sep- 
tember, 1884. 

The interest, therefore, which Mr. Rucker acquired 
under the Webber deed was such an interest as Webber 
had, and was determined by the condition of his title at 
the time. 

The plaintiff, as Webber’s attorney, knew full well the 
necessity of keeping the lease distinct from the title of his 
client. He knew that it was essential as an independent 
branch of his adversary’s claim that Webber’s ownership 
of it must be absolutely equitable, and no knowledge of 
the fact should for a moment be permitted. Nevitt, there- 
fore, was the legal holder of the lease, the equitable inter- 
est belonging to Webber. He was trustee for Webber, 
and that trust existed by parol, in all probability. It was 
extremely important that the independent character of 
Nevitt’s interest should be concealed trom the defendant 
and all others, else the defendant instead of settling as he 
did on the 26th of Sept., 1884, would doubtless have set 
up the fact that Webber was the owner of the lease upon 


the property executed by the defendant’s own grantors, 


os 


and that by accepting such lease, Webber had admited 
the title of Wheeler, thereby defeating his own. It goes 
without saying, therefore, it seems to us, that when Web- 
ber made his conveyance to Rucker such conveyance op- 
erated to convey to Mr. Rucker one undivided twelfth 
of the Emma mine, that twelfth being based entirely upon 
the title of Mr. Webber, and no other. When, therefore, 
the negotiations for the settlement began there were three 
interests to be considered. First:—The claim of Wheeler 
to the whole mine. Second:—The claim of Nevitt toa 
lease upon the mine from Wheeler’s grantors, expiring on 
November 20th, 1884, and, Third :—The claim of Webber, 
together with his grantee Rucker, to one-third of the 
mine. 

The defendant in the negotiations leading up to the 
settlement, was represented by his attorney, J. M. Down- 
ing; Webber and Nevitt were represented by their attor- 
ney, who is the plaintiff here. The preamble of the settle- 
ment as finally agreed upon distinctly outlines its pur- 
pose. It is made by and between Jerome B. Wheeler of 
the first part, C. D. Nevitt of the second part and Henry 
Webber who is the third party to it. It reads: “ Whereas, 
the first party is the owner of certain interests in the 
Emma mine, and a suit is now pending in the District. 
Court on behalf of Webber against him and others for a 
one-third interest therein, and whereas another suit is 
pending in behalf of Wheeler and others against the party 
of the second part to recover the possession of the mine. 
and whereas the party of the second part claims to hold 
a lease of said mine expiring on the 20th day of Novem- 
ber, 1884, and whereas the parties being desirous of com- 
promising and settling the said actions, it is agreed in 
consideration of the premises,” etc. | 

[t certainly was. not supposed by Mr. Webber that the 
plaintiff had any right to claim that his interest in the 


mine was not subject to the burden of the lease either 
prior to or at the time of the settlement, because he says 
in his testimony (folio 71 of the transcript) that his under- 
standing both before and after the settlement was that 
the plaintiff’s interest was subject to the lease. He says 
also that he sold to Mr. Rucker, who acted as his attorney 
in the making of that contract. 

This statement of Webber’s is referred to here because 
we think it bears directly upon the claim of the plaintiff 
that by operation of law his deed gives him an absolute 
title to the interest therein mentioned, regardless of the 
position of his grantor. 

The giving to the plaintiff an undivided one-twelfth of 
the proceeds of the Emma mine would be massing upon 
the remainder of Webber’s interest a disproportionate 
amount of the burden of the lease, and declaring such a 
result as founded upon the making of the deed of April, 
1884, would yive the plaintiff, as the attorney for Webber, 
a far greater benefit by the terms of the settlement than 
were derived by his client. We think Webber would 
have heen justified in insisting that the plaintiff’s twelfth 
should have been reduced by the settlement pro tanto with 
his own. 

It seems to us if the plaintiff intended to make this 
claim, he shonld have notified Mr. Webber of it before the 
execution of the agreement of September 26th, since other- 
wise Mr. Webber would doubtless have insisted upon a 
different settlement, and perhaps have obtained better 
terms. He would doubtless have insisted thatif the effect 
of his deed to plaintiff was to give to plaintiff his one- 
twelfth absolutely, notwithstanding the terms of the 
settlement, then the one-third interest of the lease should 
have been deducted from the entire proceeds of the mine 
upon a different basis, and one more favorable to himself 


than the one adopted. That such was not his understand- 
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ing nor the understanding of the defendant, nor of any 
one else interested is manifest by the undisputed testi- 
mony of Mr. Devereux, who says that in addition to pay- 
ing Mr. Rucker his proportion of the proceeds of the Emma 
mine less his proportionate amount of the leasehold 
interest, he also paid Mr. Rucker his proportion of royalty 
or rent derived from the lease. It is true that plaintiff 
asserts, and his assertion is not denied, that he received 
his proportion of this royalty in ignorance of the fact it 
was paid to him as such, and that consequently he is not 
to be prejudiced by the fact of having received it. As- 
suming that as true, the payment of it in the manner 
specified is material as showing what the general under- 
standing of the parties to the contract was. Thus, Mr. 
Devereux says, at folio 82, that in settlement with plain- 
tiff the latter received his proportion, or one-twelfth of 
the royalties accruing to the owners under the lease. He 
also says that whenever any profits were paid, one-third 
was first deducted from the amount of the profits and the 
balance was then divided, one-twelfth of which balance, 
being one-twelfth of two-thirds of the whole, being credited 
to plaintiff. Of the one-third set aside under the Nevitt 
lease, fifteen per cent was deducted for royalty, and that 
was divided in the same manner, one-twelfth going to 
suspense account. He also says that plaintiff never claimed 
that he was entitled io one-twelfth of the full proceeds of the 
mine upon any other ground than that he was not a party to 
the contract of September 26, 1884. 

This statement is material in the view that the suit first 
brought by the plaintiff was based upon the theory that 
not having signed the agreement of September 26, 1884, 
he was not bound by its terms, and consequently was en- 
titled to his one-twelfth independent of the contract. 
Whereas, as has been before stated, his claim now is 


under the contract and the effect to be given under it to 
his deed. 

In this connection it may be proper to state that al- 
though Mr. Rucker, upon the occasion of the receipt of 
his first payment, was paid more than the amount of 
money coming to him, yet it distinctly appears at follo $3 
that the payment was so made for his accommodation, 
and not in recognition of his claim tn any respect. 

We have no desire to unnecessarily criticise the position 
assumed by the plaintiff in the case, or to comment in- 
vidiously upon his claim when considered in view of his 
relations to Webber. Duty requires us to state, neverthe- 
less, that the relation of attorne\ and client, which ex” 
isted between the plaintiff and Webber before, at the time 
of, and subsequent to the agreement of September 26th, 
makes it improper that he should claim a benefit and ad- 
Vantage from the settlement of S ptember 26th, distinct 
from and in every respect greater than that which he 
secured for his client. He should be content that no part 
of his twelfth interest was sacrificed to the compromise. 
The object of that settlement was to do away with any 
controversy between the parties. Each desired to obtain 
the best possible terms. Plaintiff obtained his interest in 
the Emma mine as a consideration for looking after the 
interests of and obtaining the best possible terms for Mr. 
Webber and Mr. Nevitt. Having secured terms, having 
obtained recognition of Nevitt’s lease to the extent of one- 
third, ‘having imposed its weight impartially upon de- 
fendant’s three-fourths and Webber’s one-fourth, which 
included plaintiff's own one-twelfth in the mine, can he 
now be permitted to say: “It is true they made this set- 
tlement. It is true that I advised my clients to accept it. 
[t is true that the burden of the lease was distributed 
equally upon the entire title to the mine, but, inasmuch 
as I hold a quit-claim deed from one of the parties to that 
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contract as a consideration for my legal services, therefore 
that interest shall not only pass to me unimpaired, but it 
shall also be relieved from the weight of the lease, and be 
unencumbered by any of the conditions of the contract 
which I made for them, and which I advised them to’ 
accept ?”’ 

We claim that such a position is irreconcilable with the 
duties and responsibilities resting upon the plaintiff's 
shoulders at the time of the settlement, and which re- 
quired that he should obtain no advantage or benefit to 
himself which his client could not share at least to an 
equal extent with himself. 

Heffron vs. Jayne, 33 Ind., 463. 
McCormick vs. Malin, 5 Blackf., 509° 
Kisling vs. Shaw, 33 Cal., 425. 

Ford vs. Harrington, 16 N. Y., 288. 


It will be noticed, upon a close examination of the 
agreement of September 26th, that Mr. Wheeler is treated 
throughout it as the owner of three-fourths interest in 
the mine, while Webber is treated as the owner of the re- 
maining one-fourth, which, of course, comprises the en- 
tire title. That one-fourth, therefore, includes Mr. Ruck- 
er’s one twelfth, and necessarily includes it in the settle- 
ment. If, now, we turn to the agreement, we discover 
that the lease continues on one-third of the claim; it, 
therefore, rested upon one-third of Mr. Wheeler’s three- 
fourths and one-third of Mr. Webber’s one-fourth. The 
profits are to be divided: First, by taking  two- 
thirds thereof and dividing it into disproportionate parts 
—three-fourths of the two-thirds to go to Wheeler and 
one-fourtn to Webber. The rent, or royalty, to be de- 
rived from the lease is to be similarly divided and dis- 
tributed. 

We challenge the plaintiff to show where anything in- 
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serted in the contract draws any distinction between his 
one-twelfth and the one-fourth so held by Webber, and 
the remainder thereof. How Casy it would have been if 
at the time it was the plaintiff’s intention to claim his 
interest, with the onus of the lease stripped therefrom, to 
have so worded and framed the contract that such inten- 
tion should appear. Not having so done, he cannot at 
the present time insist upon such an enormous advan- 
Lave Does it not seem that the plaintiff concealed his 
intention of making this claim until all the parties to 
the agreement had executed it, after which, feeling the 
round firm beneath his feet, the time had arrived to 
spring his claim upon all concerned and Insist upon what 


he calls his legal rights, as based upon his deed of April 


According to the testimony) of Mr Devereux, he said, 
on one occasion, when talking about the purchase, that 
‘he had a clinch on Webber which the latter did not 
dream of, and which he would use if he did not get a 
bond pretty soon. That Webber thought he would get a 
sixth of the proceeds of the mine free from the lease, 
but that plaintiff had bought a twelfth of the mine; that 
he didn’ sign the compromise agreement, and he was 
yoing to have a twelfth of the mine and Webber had got 
to see that he received it.” Plaintiff denies having made 


such statement, but the jury, in rendering their verdict, 


practically confirmed the evidence of Mr. Devereux, and 
it would seem from the statement that plaintiff concealed 
his intention to make such claim until the compromise 
had swept all litigation out of his pathway and the time 
had come for a division of the pro eeds of the property 
among its differeat owners upon such a basis as he 
might dictate to his chents and to the defendant. 
Plaintiff followed up his statement by giving the As- 


pen company notice of his ownership of one-twelfth in- 
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terest in the property, and was entitled to one-twelfth of 
the proceeds, and his contention from that time has been 
practically as stated in the second cause of action in his 
complaint, though based upon distinct and irreconcilable 
theories. 

[If his construction of the contract of Septem ber 26th be 
correct, it means that under the compromise Wheeler sur- 


rendered one-fourth of his claim, and got three-fourths sub 


ject to three-fourths of the burden of the lease. Webber sur- 


rendered his claim to one-third and got one-fourth of the 
mine,subject to one-fourth of the burden of the lease. Nevitt 
surrendered his claim toa lease of the whole and obtained 
a complete recognition of the lease to the extent of one- 
third of the property, and plaintiff, being attorney of 
Webber and Nevitt, but not having signed the contract, 
surrendered nothing, and got everything he could pos- 
sibly have realized had Webber been never so successful: 

Now, when these things are given due consideration, 
it seems to us that in the instructions given by the Court, 
and which forms the sixth assignment of error, the law 
was correctly stated. The court says: “In this agree- 
ment the interests of the several parties in the proceeds 
of. the lease is expressed, that is, the amount which 
Wheeler should have, the amount which Webber should 
have, and the amount which Nevitt should have. In 
this instance, at least, and for some reason which is not ex- 
plained, if it be true that Nevitt’s position in the transac- 
tion was that of Webber, that he was only an agent for 
Webber in it, the parties did not carry out that sugges- 
tion, because Nevitt’s interest is stated distinctly from Webber's 
in the agreement with respect to the lease.” 

Again: “The position of the plaintiff is that he must 
be regarded as the assignee or grantee of Webber, in vir- 
tue of his deed of the preceding April for half of that 


amount which was reserved to Webber. He has brought 


this suit to recover that. Now, as I said before, in the 
deed there is nothing about that, and the question is: 
What was the intention of the parties at the time this 
deed was made?’: ~ 

The Court then tells the jury that this is a question of 
fact for their determination 

lt is certain that had the lease been admitted to be the 
property of Webber its existence would not have been 
recognized, nor would it have been contended for to any 
extent. A deed by virtue of our statutes is always taken 
subject to the equities and rights of third persons in pos- 
session. This is declaratory of the common law. Rucker 
took his deed, therefore. subject to the fact of possession, 
and subject to the possi bility of the recognition of the 
lease, unless he has been able to establish by the testi- 
mony the existence of a distinct and expressed agree- 
ment between himself and Webber as to such lease when 
the deed was made, or afterward and before the settle- 
ment, and that the defendant had notice of such agree- 
ment prior to his purchase of the sixth interest remain- 
Ing if} W ebber. 

Second—The plaintiff undoubtedly recognized the frail 
tenure of his claim that, under the deed, he was entitled, by 
operation of law, absolutely to an undivided one-twelfth 
of the proceeds of the mine, and hence he alleged, and 
repeated the allegation more than once in his complaint, 
that, when he took his convegance from Webher. the latter ex- 
pre ssly aqreed with him that the interest descriled in the deed 
should not be subject to the burden of the lease then in existence, 
and standing in the name of Nevitt 

This being a private agreement, the necessity of prov- 
ing it, and of proving in addition tbereto, the knowledge 
of its existence by the defendant is apparent; hence, such 
knowledge was alieged in addition 


In his own testimony the plaintiff states emphatically, 
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at Folio 61, that he informed Webber, when the latter 
gave him the deed, that under it he would be entitled to 
one-twelfth of the proceeds of the mine in the event of 
the successful ending of the said suit, or a compromise by 
W ebber. That Webber assented LO such understanding 
and agreement, and agreed that plaintiff should have a 
one-twelfth interest, independent of said lease, out of his 
interest in the mine. Jt does not appear, even from his tes- 
timony, that defendant knew anything about such an ar- 
rangement. The only approach to it is the plaintiff's 
statement that, on the night of the day the agreement of 


Septem ber "26th Was concluded. Webber and the plaintiff 


‘had a settlement. wherein was included one-twelfth of 


the proceeds of the ore which had been sold by him, and 
be received an order from Webber, stgned by Nevitt, 
upon the defendant for the said sum, to come out of the 
funds in the hands of a smelter, of which defendant was 
part owner, and that in presenting the order he informed 
defendant that it was for his one-twelfth interest in the 
proceeds of the ore mined, and that defendant paid such 
order. 

We submit that the most careful examination of the 
transcript will not disclose any other testimony sustain- 
ing such agreement, or showing that the defendant ever 
dreamed of its existence. The only other man who 
would probably originally have known of it was Webber, 
and he was introduced as a witness by plaintiff, but not a 
word upon the subject was asked him on direct examina- 
tion, save as to the conversation which Devereux had had 
with the witness about the matter,and a similar conversation 
which he had had with Judkins, which was of a somewhat 
heated character. On cross-examination, as before stated, 


the following occurred: (Folio 70.) 


Q. Who first told vou, if you remember, that the inter- 


— 
est of plaintiff in the Emma mine was not subject to any 
royalty under the lease? A. Judkins. 

Q. When did Mr. Rucker first tell you that it was not subject 
tothelease? A. I dun’t remember that he ever told me so. 

(). Did he make any claim to that effect to you at that fime. or 
at the time of the settlement of Septe mber 26.1884? <A. JI think 
not. 

Q. As a matter of fact did you not up to the time of 
this conversation suppose plaintiff’s interest was subject 
‘to the payment of royalty under the lease? A. My under- 
standing both before and after that time was that plaintiff’s 
interest was sulject to the lease. 

He then testifies that Mr. Rucker was his attorney dur- 
ing all the proceedings which led up to the settlement of 
September 26, when the following questions are asked 
and answered : 

©. At the time, then, that you had this conversation 
with Devereux you had already learned that the plaintiff 
claimed that his interest was not subject to the claim of 
royalty? A. Yes, sir. 

©. Was that an inducement to give the plaintiff the 
option which you did vlve for ten days? A. I don’t 
think it was. 

Q. You say you had a heated argument in Wachtel’s 
business house as to whether or not the plaintiff’s inter- 
est was subject to the payment of royalty? A. Yes, sir. 

. What position did you take in that argument? A. I 
took the position that ut was. 

He then says that Mr. Rucker was his attorney ina 
suit against Nevitt which it was necessary for him to 
bring in order to force the latter to recognize his owner- 
ship of the lease, and which lease, as it appears at folio 
74, was transferred to Judkins by Nevitt for $24,000 on 
October 22d, and which Judkins transferred to Devereux 
without defendant’s consent, but subsequently ratified by 
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him. In this transfer Webber took no part and it seems 
was not consulted. 

It is significant that plaintilfs first assignment of error 
is based upon the court’s permitting Mr. Webber asa 
witness to be asked, upon cross-examination, what his 
understanding was as to whether plaintiff’s interest was 
subject to the payment of royalty under the lease. The 
only objection made to the testimony as appears in the 
record, is that of the plaintiff to counsel asking as to- 
what his understanding of that contract was. 

If, now, we turn to the testimony of the defendant, we 
find at folio 70 he says that he never heard of the plain- 
tiff’s claim to any money due to him by reason or the 
fact that he did not receive the full proportion due him 
under the contract of September 26, 1884, until after the 
first trial of the case, when he was informed that plaintiff 
had shifted his position and claimed under the contract 
instead of outside of it. Up to that time he always un- 
derstood plaintiff claimed one-twelfth interest outside of 
the contract, on the ground that he was not a party to it. 

At folio 78 it appears that during none of the time pre- 
ceding the final execution of the settlement of September 
26th did the plaintiff say anything about the manner in 
which his interest in the mine should be affected by such 
compromise. ‘That he did not dissent from said compro- 
mise, and said nothing about his interest being emanci- 
pated from the burden of the lease. That he never was 
told by the plaintiff that the interest should be exempted 


and therefore it must be assumed that he was never noti- 
fied of the existence of any such contract. 

The witness Devereux, the agent of the defendant, first 
heard of plaintiff's claim after the agreement of Septem- 
ber 26th, and then he heard of it as a claim independent 
of the contract of that date rather than under it. 

The witness Downing, at folio 84, he being Mr. Wheeler’s 


attorney at the time, states that the fact of plaintiff’s in- 
terest being subject to the lease was never questioned at 
the time that the agreement was made. 

Is it strange, then, the defendant having alleged an agree- 
ment of this kind, having sworn to it himself, and thereby 
necessitated the introduction of testimony, that the Court 
should instruct the jury concerning such agreement? In 
fact, the “absurd proposition” which the plaintiffclaims was 
given to the jury by the Court, is substantially the second 
request framed by the plaintiff, and presented by him to 
the consideration of the Court, the refusal to give which 
forms one of his assignments of error. In that request, 
given in full at page 6 of plaintiff's argument, occurs the 
following: “ Jf they also believe, from the evidence, that at the 
time of the execution of the deed from Webber to plaintiff, u 
was mutually agreed between Webber and the plaintiff that this 
one-twelfth should be exempt from the operation of said lease, 
then plaintiff is entitled to lone-twelfth the proceeds of the 
mine, and upon these facts they should find for the plain- 
tiff to the amount fixed by the stipulation of the parties 
read to the jury, and interest at the rate of ten per cent. 
ner year from August 24th, 1885, the date the suit was 
brought.” What the Court actually said to the jury is 
this: “ Upon that point the question is whether there was 
any agrdement between the parties that the plaintiff's 
right and interest under this deed should become effectual 
at once upon the execution of the deed, and that he 
should be entitled to whatever should come under the 
lease to Webber, that is, to his part of one-tweifth, or five- 
sixtieths of the whole amount. If Nevitt was taking the 
whole proceeds of the mine—I believe he was—at least, it 
seems he did so, or assumed the right to do so, after the 
mine became fruitful, and that was only in August, I 
think, of the same year,—there were no proceeds of the 


mine, nothing that could be divided among them—among 
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the several parties—until that time, and nothing was, in 
fact, divided until this agreement of the 26th of Septem- 
ber was made; so that the question must be, whether 
there was an agreement between plaintiff and defendant 
or between plaintiff and Webber, that he should be en- 
titled to these proceeds from the time of the conveyance 
to him. That is a question of fact for your consideration. 
If you find there was such an agreement, that the parties 
understood and intended that Rucker should be entitled 
to whatever should arise under the lease according to the 
proportion and interest conveyed to him by this deed, 
from and after the deed until the end of the lease, then 
my understanding is that he is entitled to recover the 
sum specifiéd in the stipulation between the parties. In 
the absence of such an agreement, then he.is not entitled 
to recover.” 

So that upon the second branch of the plaintiffs cause 
of action, while his allegation presents a more substantial 
claim than the other, the proof, we find, not only fails to 
show it, but is absolutely against the making of any such 
agreement. Even had it been made after the defendant 
purchased the Webber interest, without any notification 
to him prior to such purchase, he could not be compelled 
to recognize the claim of the plaintiff, whose demand 
would be rather against his grantor than against the de- 
fendant, taking the remainder of that grantor’s interest 
without notice. 

It is scarcely necessary to cite authorities upon the 
proposition that the grantee of real estate takes title, sub- 
ject only to incumbrances or equities as appear of record, 
to such claims as may exist upon the part of persons who 
may be in possession at the time, and to such equities of 
which he at or before his purchase had actual notice. 

Stove Co vs. Way, 141 Mass., 557. 
Whitfield vs. Riddle, 78 Ala., 99. 


Jones vs. Hudson, 23 S. ihe 494. 

Edgell vs. Hagens, 53 Iowa, 223. 

W ood Vs. Box. o>. W. Reporter, 93. 
Rubelman vs. Rummell, 33 N. W., 354. 


largason vs. Edrington, 4 8. W., 763. 


It is strange that if, as plaintiff claims, his conveyance 
not being limited by express agreement to the contrary, 
gave him the right to possession of his interest, he ac- 
quiesced in the arrangement made by the agreement of 
September 26th, which placed the defendant in absolute 
undisputed possession of the entire mine and gave him 
control of its workings. 

The plaintiff might claim with equal force that since 
the agreement of September 26th could not affect his 
rights as against Webber, therefore the provision of the 
agreement giving the defendant the right to take full 
possession was inoperative as to the plaintiff, who was 
entitled, notwithstanding the settlement, to the full and 
immediate possession of his particular twelfth. He never 
advanced such a claim and it probably never occurred to 
him. 

Why should he yield to Webber the right to determine 
by his settlement who should take possession, and why did 
he not assume and claim that Webber had no such right 
of settlement so far as it could affect the integrity of his 
absolute undivided one-twelfth ? 

The plaintiff complains that the interest taken by him 
should not be affected by a parol agreement, and that the 
correct principle is stated in Drake vs. Root, 2 Colo., 685, 
that evidence of a parol agreement can not be introduced 
to change the terms and effect of a deed. 

We do not understand that any agreement, beyond the 
one alleged by the plaintiff, is sought to be introduced 
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either for the purpose of changing, explaining or affect- 
ing his deed. 

If it be improper to consider the agreement, as to the 
division of the proceeds of the mine with reference to the 
lease, then the plaintiff never should have plead such 
an agreement; having done so, and having wholly failed 
to prove it, it is not for him to complain that the attempt 
has been made to violate the language of a writen convey- 
ance, by the introduction of testimony going to show an 
extemporaneous agreement. 

The plaintiff says that as Webber was the owner of 
the lease held by Nevitt, then certainly a proportionate 
interest thereof was conveyed to him by his deed to the 
plaintiff. That being the case, why the necessity of set- 
tling by an express, independent agreement that the 
plaintift’s interest should not be affected by it? That 
being the case, too, why did it not occur to the plaintiff 
to claim one-twelfth of one-third of the lease, as recog- 
nized by the agreement of September 26th, and to sue 
Webber or Nevitt, or both, for one-twelfth of the $24,000 
which they received from the defendants therefor? He 
also says that Webber, by the agreement of September 
26th, relinquished his title to the property to the extent 
of one-twelfth and-Nevitt relinquished his claim to the 
lease to the extent of two-thirds. Shall this sacrifice fall 
alone upon Webber so that his attorney can secure not 
only his interest in the mine free from al] conflicting in- 
terests unhurt and undiminished, but also freed from his 
grantors lease? We think not. 

The plaintiff refers to the fact that his deed grants 
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bargains and sells to him not only the right to possession, 
but to all metals, ores, gold and silver bearing quartz and 
earth. A quit-claim deed to mining property generally 
contains this language, but it can be of no more force 


than a deed of the property without any mention of them 
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\ deed to Blackacre, with its appurtenances, is a deed 
to Blackacre ; nothing more, nothing less. 

It is not “a theorv of the Court below” that there 
should be a parol agreement tor the immediate possession 
of the interest and the ores belonging thereto, but it was 
thie theory of the plaintiff that if he could allege and 
prove an actual agreement, concerning the disposition of 
the ores, he would be entitied to a verdict. He failed to 
prove lt. 

In fact we can safely Say that in his second cause of 
action the plaintiff proceeds upon the single theory that 
when he got his interest in the property it was accom- 
panied by an agreement excepting it from the lease, and 
that in pursuance of such agreement he is entitled to the 
money sued for. 

If it were necessary to consider the complaint upon the 
basis that the plaintiff is entitled to the sum sued for 
upon any particular contract, that parol agreement and not 
the deed would be the one to suggest itself to any impar- 
tial mind. So essential did it seem to the plaintiff to 
make this agreement the preeminent feature of his com- 
plaint, that he actually alleges, in the seventh paragraph, 
that al the time of the execution of the agreement of 
September 26th the defendant knew that Nevitt was rep- 
resenting Webber, and that the lease, in fact, was owned 
by Webber, and that the plaintiff was entitled to five- 
sixtieths of the proceeds of the mine out of the ten-six- 
tieths thereof assigned to Webber. There is not the 
slightest shadow of testimony going to show that the de- 
fendant ever knew, prior to the time of the judgment 
which Webber obtained against Nevitt, that Nevitt was 
not the one interested in said lease, or that plaintiff was 
entitled to anything beyond such a sum as would be 


awarded to one-twelfth interest in the mine under all cir- 


IE ADL A ERR 


ame 46) oo 


cumstances, but the fact that he afterwards purchased the 
lease from Nevitt would negative any such conclusion. 

Let us suppose that, under the contract of Septem ber 
26th, instead of paying any money to the plaintiff, the de- 
fendant had literally carried out the terms of the contract 
and had paid to Mr. Webber one-fourth of the two-thirds 
of all the profits of the mine, together with one-fourth of 
the royalty paid by the lease from the other third. He 
certainly would have performed his contract to the letter, 
and the plaintiff would have had no cause of action 
against him. 

Let us carry the supposition one step farther and put 
the plaintiff in the attitude of demanding of Mr. Webber 
his proportion of the sum so received from the defendant. 
How would that proportion be ascertained? Would it 
not be in strict accordance with the terms of the contract? 
That is to say, would not Webber satisfy the claim of: the 
plaintiff by paying him, first, one-third of the one-fourth 
of the two-thirds received from Wheeler, together with 
one-third of the one-fourth of the royalty received from 
the lease, being the exact amount paid by Wheeler to the 
plaintiff as represented and as proved? It seems to us 
that there can be no question about it. 

[t is certain that the leasehold interest, after the settle- 
ment of September 26th, was taken in the name of Nev- 
itt and subject to his control. When it only had a month 
to run the defendant purchased it from Nevitt, paying 
him $24,000 therefor. | 

If the plaintiff’s construction of the agreement of Sep- 
tember 26th was the correct one, then the recognition of 
the lease held by Nevitt enabled Nevitt and Webber to 
secure more for it than it was worth, since a greater por- 
tion of it remained as a burden upon Wheeler’s interest, 
than he was led to suppose was the fact from the construc- 


tion which both he and Webber gave that agreement. 
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We presumed, from the position taken by the counsel on 
the trial of the case below, that the merger of the lease in 
the estate of Webber, or al least the Inerger after the pur- 
chase by Wheeler, would be insisted upon, but since noth- 
ing is said in the original argument upon the proposition, 
we shall not burden the record with our authorities upon 
it, and only refer to it at present lest some mention be 
made of it in the reply, and at a time when the defend- 


ant could not be heard concerning it. 


As to the third assignment of error, that the Court re- 
fused to charge the jury as prayed by the plaintiff in the 
first, second. third, fourth, fifth and sixth instructions 
asked for by him, we have only to say that the assign- 
ment is made in violation of rule twenty-one of this 
Court, which requires that when an error alleged is to the 
charge of the Court, the specification shall set out the part 
referred to totidem verbis, whether it be instructions given 
or instructions refused. 

lor the foregoing reasons and from the foregoing testi- 
mony we claim that the judgement of the court below 
should be affirmed as to both counts of plaintiff’s cause of 
action. The jury have passed upon all the facts under 
proper instructions given by the Court. The agreement 
about which the plaintiff complains such serious error 
was committed isthe one which he originally sought to 
prove by his testimony, but without SUCCESS. 

We claim that under his deed and under the agreement’ 
coupled with the fact that having acted as attorney for 
his grantor under the settlement of September 26th, he 
cannot claim to have made a better bargain for himself 
than he secured for his clients and that his interest is sub- 
ject to its proportionate share of the lease to the extent of 


its recognition ; that he has received everything which is 
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his due beyond the amount contenaed for as being sub- 
ject to the lease, and consequently he has no standing in 
this court. 


Respectfully submitted. 


T. M. PATTERSON, 
C. 8. THOMAS, 


Attorneys for defendant in error. 
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This Aoreement,. made and entered into on this 26th 
day of September, A. D. 1884, by and between J. B. 
W heel r, of the first part, and ©. E. Nevitt of the second 
part, and Henry Webber. 

WitNessetH, That whereas, the said party of the first 
part is the owner of certain interests in the Emma mine, 
situate in Pitkin County, State of Colorado, and a suit is 
now pending in the District Court of said county on be- 
half of said Webber against said party of the first part and 
others for a one-third (4) interest in Said mine, and 
whereas another suit is pending in said Court in behalf 
of the said J. B. Wheeler and others against the said 
second party LO recover possession of said mine: and the 
said second party in his defense thereto claims to hold a 
lease of said mine expiring on the 20th day of November, 
1884, in which said suit the District Judge of said Court 
has made an order allowing the possession of said prop- 
erty to remain in the hands of said second party during 
the pre riod of said lease; two-thirds (=) of the proceeds 
theoeof LO be paid to John Hulbert. Receiver, to be held 
by him to await the determination of said suit or the 
further order of the Court, less a royalty of fifteen (15) per 
cent., and whereas said party of thi second part has been 
for some time in the possession of said mine and has ex- 
tracted a large quantity of ore, a greater portion of which 
is now on hand undisposed of; and whereas said second 
party being desirous of compromising and settling said 
actions it is agreed : in consideration ol the premises ; the 
said first party will, upon the ensealing of these presents 


make, execute and deliver a sufficient deed of quit-claim 
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to said Webber his grantees or assigns, for an undivided 
one-fourth (}) interest in said mine and said Webber on 
receipt of said deed agrees to release, waive and does here- 
by release and waive unto said party of the first part, all 
claims which he may have to any further or other interest 
in said property. 

And the suit aforesaid between the said parties to be 
dismissed upon each party paying their own costs there- 
in. That the suit aforesaid between said first party and 
said second party shall likewise be dismissed upon the 
same terms, and the said second party hereby releases 
and waives to said first party all right and title as to said 
lease, save and except a one-third (4) interest therein, and 
at the end of said term to release and surrender the whole 


_thereof and possession thereunder peaceably to said 


owners, their grantees or assigns. 

It is further agreed that the proceeds of the ore now on 
hand, after payment of the cost of production and after 
the payment of the costs of hauling and treatment shall 
be divided as follows: The said party of the second part 
to receive one-third (4) thereof, less a royalty of fifteen per 
cent. on said one-third interest according to the terms set 
forth in his said lease, and the said party of the first 
part to receive three-fourths (#) of the remaining two- 
thirds (%) and the said Webber, his grantees or assigns, 
one-fourth (}) of the said remaining two-thirds (3), and 
during the remainder of the term of said lease, namely, 
up to and inclusive of the 20th day of November, A. D. 
1884, the proceeds of the mine to be divided in the same 
manner and in the same proportions aforesaid; such di- 
vision also to apply to and include the said royalty to be 
paid by the second party as aforesaid. 


And it is mutually agreed by and between the parties 
hereto that during the remainder of the term of said 
lease the said mine shall be under the superintendence of 


ey | 


Joseph Ruse, who shall operate, work and develop the 
said property for the mutual interest of all the parties 
hereto and with a view to dev: loping and preserving the 
said property as a workable mine as well as the produc- 
tion of ore there from, said work to be done by said Joseph 
Ruse in as economical a manner as possible, and to limit 
the production therefrom so as to correspond to the ex- 
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pense incident to mining, and the price for which said 
ore can be sold, and any failure upon the part of said 
Joseph Ruse to comply with the conditions herein men- 
tioned shall be the cause for removal from such position 
of superintendent. 

The said Joseph Ruse during his continuance as super- 
intendent, shall be under the advisory control of said first 
party. And the sald Sf cond party and the said Webber 
shall have the right at all times to make suggestions In 
the matter of the authority of the said party of the first 
part respecting the managemement of the said mine. 

In witness whereof we hereto set our hands and seals 


on the day and vear first herein above written. 
J. B. WHEELER. [ SEAL | 


C. E. Nevitt, [SEAL | 
Henry WEBBER. [SEAL] 
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of the United States. 


ATTERSON W. RUCKER, 
Plaintiff in Error, j 


vs. 
JEROME B. WHEELER, 
Defendant in Error. 


BRIEF IN REPLY FOR PLAINTIFF IN ERROR. 


The brief for defendant in error so signally fails to 
answer the legal positions taken in our opening brief 
that we believe a few suggestions in reply will meet all 
the demands of the occasion. 

lt is claimed that there is an inconsistency in attempt- 
ing to predicate this action on both a deed and a verbal 
agreement, but this is not true to the extent claimed. 
It is not sought to show a verbal agreement inconsistent 
with the deed, but one in entire harmony therewith. 
We were driven, to some extent, to adopt this course of 


pleading, in view of the known position of the Court, as 


‘announced in its charge to the jury, that the deed con- 


stitutes no contract as to whether the interest of plaintiff 
in error was or was not subject to the lease held by 


— 
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Nevett for Webber, and finally recognized by defendant 
in error in the settlement of September 26, 1854. But, 
whatever may be urged upon this point, it cannot be 
said that any rights, under the deed, have been either 
forfeited or waived. That there was an agreement that 
the interest in question should be held free from the lease 
is Strongly corroborated by, and definitely expressed in, 
the deed. While it is true that a deed to land conveys 
all minerals contained therein, still the express mention of 
such minerals shows an intent inconsistent with a lease 
under which they can be severed and taken from the 
real estate. conveyed. It is true that Webber, in his 
testimony, states that it was his understanding that he 
conveyed to plaintiff in error subject to the lease. He 
does not claim that anything was said on the subject. If 
anything was said he should have stated the conversation 
and not his understanding. The form of this testimony 
was made the subject of an exception and the first as- 
signment of error. But, in an affidavit used upon the 
hearing ot the motion for a- new trial, Webber states that 
he understood, at the time of the execution of his deed to 
plaintiff in error, that he was conveying the interest free 
from the lease. It was a matter of doubt upon the trial 
as to what Webber had actually stated upon this point, 
which doubt, however, was removed by his subsequent 
affidavit. The motion for a new trial should have been 
sustained upon this ground alone. 

It is contended by defendant in error that the plaintiff 
in error is, in some manner and upon some principle not 
clearly stated, estopped from asserting that he took his in- 
terest free from this lease. It is said that he participated, 
as the attorney of Webber, in making the contract of Sep- 
tember 26, 1884, and that he should then have asserted 
his rights. But it is too plain for argument that he was 


not called upon to make any such assertion. His rights 


were not then in dispute, nor were they the subject of dis- 
cussion or settlement. He understood from his deed. and 
from his agreement with Webber, that his interest was 
free from the lease. In this settlement he secured the 
recognition of Webber’s title toa one-fourth interest in 
the property, and a lease upon four-sixtieths more than had 
ever been claimed before. He understood, and the fact stands 
admitted, that Webber owned this lease. The lease rested 
only proportionately upon the one-fourth interest of Web- 
ber. There is no ground, therefore, for any suggestion 
that the plaintiff in error, by claiming an interest free 
from this lease, was doing any injustice to his client. As 
a matter of fact Webber has never claimed this fund 
which is due the interest of plaintiff in error. It is cer- 
tain that either Webber or th: plaintiff In error is entitled 
thereto. The defendant in error has converted it to his 
own use without any shadow of title. He makes no claim 
that this fund was ever conveyed by Henry Webber to 
Julia Webber. (Record 6, 9). He did purchase from 
Julia Webber the ores due the Webber interest which had 
been extracted during the five days that the title was in 
her, but the fund in question accumulated prior to the exe- 
cution of the deed from Henry Webber to his wife. The de- 
fehdant in error, therefore, is in the position of asserting 
that he will keep this money, not because it belongs to him, 
but because it belongs to Webber; and he does this not- 
withstanding Webber makes no claim thereto , but, on the 
contrary, has, by his affidavit heretofore referred to, abso- 
lutely disclaimed any and all claim to the same. It 1s ser- 
iously urged that because it was recognized by this con- 
tract of settlement that Webber was entitled to a one- 
fourth interest which included the interest of plaintiff in 
error, therefore this latter interest must be taken with a 
proper proportion of any and all burdens incident to the 
whole, and that any other claim must have been made at 
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the time and been recognized by the contract. Upon the 
same principle, and with the same reason, it could be 
urged that the plaintiff in error was estopped from claim- 
ing any interest under his deed. The suggestion that 
plaintiffin error “concealed his intention of making this 
claim until all the parties to the agreement had executed 
it” should never have been made by an attorney claiming 
respectability. According to the weight of testimony 
in the cause he not only did not conceal this intention, 
but he expressed it at the time he received his deed ; and 
| he had inserted in the deed provisions which were wholly 
" inconsistent with any otherintention. Ifany one expected 
the plaintiff in error, at the time of this settlement, to 
take less than his deed called for, the duty rested upon 
t him to speak. There is nothing to show that any intima- 
tion was made at that time by any one inconsistent with 
his present contention. On the contrary the first act of 
Webber was to proceed to give an order to plaintiff in 
error for his interest in the proceeds of the property, pre- 
3 | cisely in harmony with the present claim of the plaintiff 
; | in error. 
: : The position taken by counsel for defendant in error to 
the effect that Webber, by reason of having instituted an 
action in ejectment for his interest in the property, is 
estopped from asserting Ownership of, or possession under, 
the lease held in the name of Nevett, is not maintainable. 


Our statute (Civil Code 1883, Sec. 268) provides that “if 
the premises for which the action is brought are continu- 
ally occupied, such actual occupant shall be made de- 
fendant in the action, together with any person claiming 
| | title to or interest in the premises adversely to the plain- 

tiff. If the premises are not occupied the action shall be 
brought against any person exercising acts of ownership 


on or over the premises claimed, or who claims title 
thereto or some interest therein at the time of the com- 


mencement of the action,” and further (Jd. Sec. 278) that 
“if the defendant files or makes any other answer or 
defense than a disclaimer of title or right of possession it 
shall not be necessary for the plaintiff to prove him in 
possession of the premises at the time of the comMmmence- 
ment of the action or al any time.” But Webber never 
claimed to be in possession, under the Nevett lease, of 
more than sixteen-sixtieths of the property. There 
is some suggestion in the charge of the Court to 
the effect that Webber claimed the possession of 
the entire property under this lease, but it finds no 
foundation either in the pleadings or evidence in the 
cause. Possession, therefore, under this lease, was en- 
tirely consistent with an actual ouster, as to the interest 
which Webber had originally owned in the mine. Webber 
was, then, in possession under this lease, at the time he 
conveyed to plaintiff in error, and, by his deed, conveyed 
an interest in the lease, as well as the title which Webber 
then owned, and which was subsequently recognized by 
the deed of defendant in error. It matters not whether 


| 


the plaintiff in error took the legal title free from the 
lease, or took the legal title subject to the lease, together 
with an interest in the lease, for, in one case, he would have 
nothing to do with the lease, while in the other he would 
take the title burdened with the lease, but, as he owned a 
proportionate interest in the lease, and as a proportionate 
interest in the royalty would be due his legal title, his in- 
lerest, in either event, would be the same. He certainly 
did take, immediately upon the execution of the deed to 
himself, in one or the other of these forms. He did this 
not only by force of the statute (former brief, page 6), but 
by the very terms of the deed, by which immediate posses- 
sion was expressly conveyed. 

It is claimed by defendant in error that if it be as- 
sumed that the deed from defendant to Webber be con- 
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sidered as having conveyed to, and vested in, Webber, a 
title distinct from his forme r title, then the interest of plain- 
tiff in error would necessarily be impressed with the 
same burdens as the remaining interest of Webber would. 
While no such assumption is to be made, still, if it were, 
the conclusion would not follow. Webber had under- 
taken to convey, in presenti, a definite interest, and, unless 
he made some subsequent agreement releasing himself 
from his obligation, he had to make this interest good out 
of any title he then had, or subsequently acquired—par- 
ticularly if acquired upon pre-existing equities. The terms 
upon which he settled had absolutely no bearing upon 
the prior obligation which he had incurred by his deed. 

For some purpose which is not very apparent, the 
alleged rule is invoked that a person holding by a mere 
quit-claim deed is not a bona fide purchaser without 
notice as against prior equities. While there is a great 
contrariety of opinion upon this question, the principle is 
thoroughly settled in this State against this contention. 
(Bradbury vs. Davis 5 Colo. 285). ‘This conclusion has 
been reached by a construction of the legislation of this 
State, and that construction must, upon well settled prin- 
ciples, be accepted by the Supreme Court of the United 
States in all causes arising in this State. But there is no 
one asserting any equity prior to, or inconsistent with: 
the deed to plaintiff in error. This deed was recorded and 
the defendant in error acquired all his rights subsequent 
thereto and with full notice thereof. Fisk, through whom, 
by mesne conveyances, the defendant in error claims title, 
had full notice of all the rights of both Webber and the 
plaintiff in error. The deed therefore operated to convey 
all the interest which Webber had at the time, or which 
was confirmed in him by the subsequent settlement, to 
the undivided interest in the property mentioned therein. 


This proposition was sufficiently established by the 
authorities cited in our opening brief. (page 22). 

It is claimed by defendant ith error that the deed in 
question is nothing more than a quit-claim deed. 
Neither the mere presence or the word “quit-claim” nor 
the absence of a covenant of warranty is decisive of the 
question as to whether a deed is a mere quit-claim deed 
or not. (Taylor vs. Harrison 47 Texas 454; 26 Amer. 
Rep. 304 In Sibley vs. Bullis (40 lowa 439) the Court 
said: “The conveyances are not mere quit-claim deeds; 
but contain the language, ‘do hereby sell and convey 
unto,’ as well as quit-claim.” This decision was approved 
in Wilson vs. Irish (62 Lowa 260). In Cutler vs. James (64 
Wis. 173) the Court held that under statutory provisions 
similar to ours a mere quit-claim deed 1s elevated into a 
deed of bargain and sale. In Hanks vs. Folsom (11 Lea 
555) it was held that the word “sell” in a conveyance 
clearly imports an executed undertaking to convey the 
land LO the grantee in fee. he language in the deed in 
question is stronger than th 4 ontained in the deeds COon- 
sidered in the above cases. And when we turn from the 
deed itself to the circumstances atte nding the transaction, 
and tne nature of the propert' which was being con- 
veyed, the intention becomes still more apparent. The 
' prop rty Was ali interest in a mine and the mine was 
being worked under a leasé from the very nature of 
the property the substance of the estate might be taken 
away during the life of thé lease. If the intention had 
been to convey til) interest subject LO the least it would 
naturally have been expressed. ‘lhe interest upon which 
Webber held i lease In the nume of Nevett was undoubt- 
edly considered a distinct and separate one from that in- 
volved in the action of ejectment [It was clearly 
the intention of Webber LO convey to plaintiff in 
error an undivided interest in the  prop- 
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erty in litigation. He had _ formerly owned 
an undivided one-third of the property, and, by 
his action of ejectment, still claimed to be the owner 
thereof. Neither had he ever relinquished possession of 
this interest. As we have seen, the question of actual 
possession is wholly immaterial in an action of ejectment 
in this State. The real consideration of the deed was 
legal services to be rendered in an action had for the pur- 
pose of settling the title. If the interest to be conveyed 
had in any manner depended upon the interest which 
should be recovered, or which should be accepted upon a 
settlement, a contract would naturally have been entered 
into stating these terms and conditions, instead of execut- 
ing an absolute deed to a definite interest. Upon the very 
night of the settlement of September 26, 1884, the plain- 
tiff had a settlement with Webber, in which it was recog- 
nized that he took his interest free from the lease, and on 
this settlement he received an order from Webber, signed 
by Nevett, for the amount due his interest upon this very 
theory, and this order was recognized and paid by the 
defendant in error. The subsequent testimony of Webber 
shows that there was a confusion in his mind as to whether 
the question was as to whether the interest of plaintiff in 
error was subject to the lease, or whether it was merely 
liable to the payment of a royalty,—a confusion which 
seems to have disappeared by the time he made his 
affidavit used upon the hearing of the motion for a new 
trial. 

The question to be determined here is precisely the 
same as though this fund had been paid to Webber and 
the action was against him. Suppose this were the case, 
upon what principle could Webber claim, as against his 
deed, that a proportionate part of a leasehold estate should 
be withheld from the operation of his deed? If he could 


do th) : why could he not claim upon the Same principle, 
that the entire interest shoul i subject to. lease ? 
Upon the question as to whether the defendant in error 
ever purchased, or pretended to purchase, this fund, we 
desire to make a further reference to the record. In the 
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complaint (paragraph 12) it is alle cred “ that by virtue of 
the sale made by Henry Webber to the said Julia Webber, 
ho part of the proceeds of sal min theret fore produced 
were sold LO said Julia Webbe ae nd this allegation is ho- 
where ci rie d ‘ 1t therefore stands idmitted. The dé fend- 
ant in error claims under Julia Webber, and, as she had 
no right to this fund, he could have acquired none. The 
defendant in error, at the time he purchased from Julia 
Webber, did not claim this fund, for the record shows that 
it was placed in what was called a suspense account, and 
so remained until the defendant in error concluded to 
convert the same to his own uss 

The result is that this fund belongs to the interest of 
plaintiff in error, and he is entitled to recover upon the 
second CAUSC of action. 

As to the cause of action stated in the first count, we 


merely refer to the last paragraph of our former brief 
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A. W. RUCKER, 
In Pro. Per 
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EMMA J. BLACKLOCK ET AL. VS. JACOB SMALL ET AL. l 


I THE Unitep States oF AMERICA. | To wit 
ee oe , ow: 
District of South Caroli Lu, iets 


In Cireuit Court, Fourth Cireuit. 


At a cireuit court of the United States for for the fourth circuit, in 
and for the district of South Carolina, begun and holden at Colum- 
bia, in the district aforesaid, on the fourth Monday in November, 
1879, before the judges of the said United States — for the district of 
South Carolina, holding said circuit court according to the form of 
the act of Congress in such cases made and _ provided, the following 
proces dings were had: 


EMMA JANE BLAacKLocK and Mary BsacKLock, } 
Complainants, 


v8. >In Equity. 
JACOB SMALL, ALEXANDER RoBeRtTsoN, and HEteN | 
ROBERTSON BLACKLOCK, Defendants. J 


Be it remembered that heretofore, to wit, on the 8th day of Octo- 
ber, in the year of our Lord one thousand eight hundred and 
2 seventy-nine, the said Emma Jane Blacklock and Mary Black- 
lock, residents of Savannah and citizens of the State of 
Georgia, impleaded the said Jacob Small, a resident of the city of 
Charleston and a citizen of the State of South Carolina; Alexander 
Robertson, a resident of Buncombe county, North Carolina, and a 
citizen of the State of North Carolina, and Helen Robertson Black- 
lock, a resident of the city of Charleston and a citizen of the State 
of South Carolina, in a bill for account, relief, &c., which bill is 
in the words and tenor following: 


me 


* Bill.” 
Unitrep Srates oF AMERICA, District of South Carolina: 
In the Cireuit Court, Fourth Cireuit. In Equity. 


To the judges of the circuit court of the United States for the dis- 
trict of South Carolina: 

Emma Jane Blacklock and Marv Blacklock, residents of 

3 Savannah and citizens of the State of Georgia, bring this 

their bill avalnst Jacob Small. “aTes rt nt of the CILY of ( ‘harles- 


_— 
‘ 


Lon and il citizen of the State of South Carolina: Alex. Robert- 
son, a resident of Buncombe county, North Carolina, a citizen of the 
state of North Carolina, and Helen Re be rison Blacklock, il resident 
of the city of Charleston and ra citizen of the State of South Caro- 
lina. 

And thereupon your oratrixes, Emma Jane Blacklock and Mary 
Blacklock, complain and say that on or about the 20th March, anno 
Domini eighteen hundred and sixty, John Freer Blacklock, the 
father of complainants, sold a house and lot it Bull street, 1 the 
city of Charleston, described in the deed conveying same as all that 
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lot of land, with the dwelling-house and buildings thereon, situated 
on the north side of Bull street, in the city of Charleston, 
4 measuring in front on Bull street aforesaid one hundred and 
four 7; feet, more or less, by a depth of two hundred and 
forty-eight ;°, feet or thereabouts on the west line, and two hundred 
and forty-five feet on the east or thereabouts on the back line, and 
also all that strip of land immediately adjoining said lot on the east 
side, measuring in width twelve feet or thereabouts, and extending 
from Bull street aforesaid to the lot lately of Daniel Huger, de- 
ceased, and also all that piece of land immediately adjoining the 
said first-mentioned lot to the westward, measuring in width ten feet 
cr thereabouts and extending from Bull street by a depth of one 
hundred and ninety feet or thereabouts, and thence measuring for 
the line of the first-inentioned lot ranning westward 68 feet or there- 
abouts; thence running northward 58 feet or thereabouts ; thence 
eastward on the north or back line of the first-mentioned lot 
5 68 feet or thereabouts, abutting to the north on a burial 
ground; thence to the eastward partly on the lot of Daniel 
Huger and partly on the lot of Henry Buist, to the south on Bull 
street aforesaid, and to the west partly on the lot of Benjamin 
Lucas and partly on the lot of , which premises have been 
this day conveyed to the said Jacob Small, and now mortgaged to 
secure a portion of the purchase-money of the same for the sum of 
$16,000, of which $5,400 was paid in cash and the balance secured 
by a bond conditioned for ten thousand six hundred dollars, payable 
in one, two, and three years, said bond being secured by a mortgage 
of the premises of even date therewith. 
And your oratrixes further show that on or about the — day of 
——, anno Domini eighteen hundred and sixty, the said John F. 
Blacklock duly assigned the said bond and mortgage to Alex- 
6 ander Robertson, in trust for the children of him, the said 
John F. Blacklock, who are your oratrixes, and the defendant 
Helen Robertson Blacklock, which said assignment was endorsed 
upon the bond and mortgage aforesaid now in possession of the said 
defendant, Jacob Small, and which said assignment your oratrixes 
expressly allege created in fact an executed trust, the trustee of 
which became the holder of a mere dry legal trust estate, with no 
other power than to hold the said bond and mortgage, collect the 
interest, and pay over the same to the cestui que trusts, and subject to 
a demand at any time from your oratrixes for a conveyance of the 
same to them, they being in equity absolute owners with their sister, 
Helen Robertson Blacklock, of said bond and mortgage ; that during 
the continuance of the late war,and while the said State was associated 
with other of the Southern States, under the constitution known 
asthe constitution ofthe ConfederateStates, thesaid defendant, 
Jacob Small, pretended to pay the said bond as follows, to wit: 
On the 19th October, A. D. 1861, on account of principal, three thou- 
sand six hundred dollars ($3,600), and of interest $147; on the 4th 
April, A. D. 1862, on account of principal, two thousand dollars 
($2,000), and of interest, four hundred and ninety dollars ($490) ; 
and on the tenth of April, A. D. 1862, the balance of principal, to 


_ 
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the amount of five thousand dollars ($5,000), and two hundred dol- 
lars on account of interest, said pretended payments having been 
mad in the treasury notes of the Confed: rate States: and upon re- 
ceipt of said Confederate treasury notes the said trustee, Alexander 
Robs rtson, satished the mortgage aforesaid and delivered up the 
bond to said Jacob Small. And yout oratrixes further shew 
that the said trust was created for their benefit. the said chil- 

5 dren of John I’. Bl: ickloe k atores iid, and at the time of its 
creation your oratrixes were infants of tender years, and that 


SSL idl 


<a pe “ge ; 

shorty altel the assignment of the i bond and mortgage to the 
, , 5 * 

trustee, Alexander Robertson. to wit the 13th day of May, A. D. 


eighteen hundred and sixty-one, as aforesaid. the father of vour 
orutrixes John reer B] icklock eetee th them to Kn Tear ind, in 
the IK ah lom of Great Britain. and r ) the re till { ly : close of 
the war; and your oratrixes were enti! ignorant that any attempt 
had been made to pay said bond whatsoever until they returned to 
said State, when they learned that their property had been sacrificed, 
and that the bond aforesaid, which had been given for the purchase 
of real estate of great value, had been delivered up tothe defendant, 
Jacob Small, by reason of his pretended | ments in valueless paper 
it they were greatly chagrined and disappointed on ascer- 
J taining these facts, as the trustee had never been authorized 
by them, or either of them, or ai ther proper authority, to 
receive the treasury notes of the said Confederacy in payment of 
Si cl 7 bt, and said Jacob Small id full notice of the said trust, be- 
caus he assignment on the bond and mortgage aforesaid, and 
because the receipts given him on account of his respective pre- 
tende?l payments thereon were slgoni | by Alexander Robert Onl, 
trustee of the children of John B. Blacklock, and the mortgage 1s 
satisfied in a similar manner, to wit, “April 10th, 1862, the bond 
having been paid in full that this mortgage was given to secure, I 
declare the samme satisfied and can ed Al Xal ider Ri lay rtson, 
trustee of the children of John F. Blacklock.” As will appear by 
reference to record of said mortgag k—, page —, Registry} 
of Mesne Conveyance, Charleston Coun 
And your oratrixes further say that the said tr wane in ac- 
10 cepting the said treasury notes peace under the con- 


stitution of the (4 rite de ra StALeS AaLlOTeS! id. were nett a legal 
. , } | : Shes . 
ro in thie payment of de wag And wilich were unlawt PULL issued 
lishing the overthrow of the Government 


le purpose of accomplish : 
ited States, and also at the time of reception by him were 
tly depreciated, violated his duty and is guilty of a breach of 
trust. and 1S accountable to vour oratrixes ind more especially for 

7 ' | 


that he was in ho way authorized to ado so, einer by your oratrixes 


or by anv authority of any kind in said trusts contained, and that 


the said defendant. Jacob Smal I, itl ittem pting LO pay his debts 
justly incurred for very valuable property, In an illegal, unconstitu- 
tional, and depreciated currency, to a person holding a fiduciary ca- 

pacity, he having full notice of the said trust, such person 
1] being unauthorized to receive the same by law or by expressed 


or implied consent, which your oratrixes, being minors, were 


~ 
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unable to give under any circumstances, and have never given In 
any form, lias failed to liquid: ite the said debt, and that the same Is 
still due and unpaid to your oratrixes,and thesatisfaction of the mort- 


gage executed to sec ure thesame by the said trustee without authority , 


is inoperative and void, and that the lien thereof is still a subsisting 
lien under —,and in any eventthatthesaid defendant, Jacob Small, ac- 
cording to the well-established principlesof equity jurisprudence, hav- 
ing gotten into his possession the property of your oratrixes without 
valuable consideration, with full notice of the trust which thereto at- 
tached, is liable to account fully to your oratrixes for the same, to wit, the 
amount dueon thesaid bond, with interest according to law; and your 
oratrixes well hoped that no dispute would have arisen touch- 
12 ing the claim of your oratrixes, but that said defendant- would 
have complied with the reasonable request of your oratrixes, 
made in pursuance of the statements aforesaid; but now, so it Is, 
may it please your honors, that the said defendant-, combining and 
confederat Ing with each other and with divers other persons, “at 
present unknown to your oratrixes, whose names when known your 
oratrixes pray that they may be at liberty to insert with apt words 
to charge them as parties defendant hereto, and contriving how to 
wrong and injure your oratrixes, they, the said defendants, absolutely 
refuse to comply with such requests and at times allege and pretend, 
according to their respective positions, the said trustee, that in taking 
said bills and other pretended payments of said bond he acted only 
as other wise and discreet persons did and as he did himself 
13 in the management of his own affairs, and that he was au- 
thorized to receive the same; also by authority of an act of 
the Legislature of the State of South Carolina permitting trustees to 
invest in Confederate securities, and the said Jacob Small — that 
the said bills and notes were the only currency circulating in said 
State at the time of the payment of aforesaid bond, and that he is 
not responsible if the said trustee chose to accept the same, and that, 
so far as he is concerned, the said bond is fully paid and satisfied. 
Wherefore your oratrixes charge the contrary and allege that the 
said trustee was unauthorized toreceive such alleged and depreciated 
currency in payment of an obligation entered into when gold and 
silver were the only legal- tender currenc y of the United States and 
Confederate States; and that the defe ndant, Jacob Small, did not 
and could not discharge a debt of such character by a transfer to 
your oratrixes’ trustee, who had no authority to receive them, 
14 of illegal and depreciated currency, payable years after the 
contingent establishment of the sovereignty and independance 
of the Confederate States of Americ a, which said notes, even under 
the constitution of the said ¢ ‘onfederate States, were nota legal tender, 
said defendant Jacob Small, moreover, at the time of the said pay- 
ment, having full notice of the said trust by reason of the signatures 
of the said Alexander Robertson, trustee, upon receipt for each pay- 
ment and upon the satisfaction of the mortgage as aforesaid. 
To the end, therefore, that the said defendants and their confed- 
erates may answer as aforesaid, and that the said Alexander Robert- 
son, trustee, may account to your oratrixes for his administration of 
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thre ~ qd trusts ind that Lhe delivel ' f erat treasury notes 
. ic ; ~ ‘ . * | t 1 
is LhOresiilt LO Snld Lrust 5 yt) mill pI Pld- 
: ' ; ; ): 1 } 
LD ing to be in satisfaction of said | , may be disallowed, and 
? y " , ‘ : 
that the satisfaction of the said 1 rteage securing said bond 
bv eaid 1] | +] wl | 1 
y said trustee be annulled and tne moriveuve ve re-estublished and 
y , } > : , . 4a . a 
declared a SUDSISLING len on thie Salad | ma that Line Salad Jacob 


Small be ordered to deliver Up the said bond and mortgage to your 
oratrixes., and that your oratrixes ly vi 7 ‘ve to ask fw @ p at red 
the payment to them by the said Jacob Small of the amount proved 
due to them and for a sale of the mortgaged prem lst s, and in the 
meantime and during the pence ney the suit said Tend Smal] i 
enjoined from selling, mortgaging, or otherwise encumbering or dis- 
posing of said premises, and that your oratrixes may have such 
other and further relief as the nature of this case hay or quire and 
to your oratrixes may seem meet 
16 May if please your honors to grant unto your oratrixes 1 


writ of subpana ad respondendum, to be direc- to the said 
Alexands r Robertson and Jacob Small nd thie said Hel I) Robert- 
SOT} Blacklock. commanding them ana each of them. ata certain 
day and under a certain penalty therein to be inserted, personally 
to be and appear before this court, and then and there to answer the 
premises and to stand — and abide by and perform such order, 


qairection. or decree us shall be meet 
And your oratrixes shal] ever pray, « 

EMMA JANE BLACKLOCK., 

MARY BLACKLOCK. 


‘ 


7 ia i ' 
STATE OF UWEORGIA, 
, . ' ’ ; : j f 4 . 
County Ol f hatham. Soullie } ay / i 7 (,eorTdia b 


Personally appeared before me Emma J. Blacklock & Mary Black- 
lock, who, be ing duly SWOFrtl, SUVs, ich ror herse If, that the 
LZ above complaint is true of her own knowledge, except as to 
matters therein stated on information & belief, & as to those 
matters she believes it to be true. 
EMMA JANE BLACK LOCK. 
MARY BLACKLOCK. 


Sworn to before me this 6th day of Oct., 1879. 
A. N. WILSON, 
{). S. Comm’. 


LS And on the 8th day of October, 1879, came into court the 
complainants, Emma J. Blacklock & Mary Blacklock, by their 
solicitor, B. H. Rutledge, and filed the following subpeena, which 


i 


subpoena Is in the words and tenor following: 


non-aomcietneeeitennannemenctsnetipte-asatileannastinitidatl 
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é Subpa na.” 


UNITED STATES OF AMERICA, 
Fourth Circuit. Slate of South Carolina . 


The President of the United States of America to Jacob Small, a res- 
ident of the city of Charleston & a citizen of the State of South 
Carolina; Alexander Robertson, a resident of Buncombe county, 
North Carolina, & a citizen of the State of North Carolina; and 
Helen Robertson Blacklock, a resident of the city of Charleston & 
a citizen of the State of South Carolina: 

You are hereby strictly commanded and firmly enjoined 

19 that, all manner of excuses being laid aside, you be and appear 

before the judges of the circuit court of the United States for the 
district of South Carolina, at Charleston, on the first Monday of Novem- 
ber, twenty days after the service thereof, then and there true and per- 
fect answer to make, upon your corporal oath, on the Holy Evangel- 
ists, to all such matters as shall be objected against you in the bill 
of complaint of Emma Jane Blacklock and Mary Blacklock, resi- 
dents of Savannah and citizens of the State of Georgia; and also that 
you do, on the rules day next immediately after the day appointed 
and expressed, file or cause to be filed in the registry of said court 
your plea, answer, or demurrer to the said bill of complaint. Hereof 
fail not under the pain of one hundred pounds. 


Given under the seal of the said court. 
[SEAL | J. E. HAGOOD, 
CCG. see 2 er 


Witness the Honorable Morrison R. Waite, Chief Justice of 
20 the United States of America, at Charleston, in South Caro- 
lina, district aforesaid, the Sth day of ( ectober, in the year of 
our Lord one thousand eight hundred and seventy-nine, and and in 
the 104th year of the sovereignty and Independence of the United 
States of America. 
B. H. RUTLEDGE, 


Complainants’ Solicitor. 


“ MemoranpuM.’—The defendants above mentioned are hereby 
notified & required to enter their appearance in the above cause in 
the clerk’s office of the United States circuit court for the district of 
South Carolina on or before the first Monday of November, 1879, 
or the bill will be taken pro confesso against them. 

Bb. H. RUTLEDGE, 
Compl'ts’ Sol’r. 


Entered in my office, “ Civil Docket,” page 174, Oct. 8th, 1879. 
R. M. WALLACE, 
U. S. Marshal. 


EMMA J. BLACKLOCK ET AL. VS. JACOB SMALL ET AL. d 
Ri urn of NS 
CHARLESTON, 5S. C., Oct’r Sth, 1879. 
yA | hereby certify that I have this — served a copy of the 


within sub. ad re.on Jacob Small personally, in the city of 
( harl ston, S. ©., and l¢ it the same WIth bim., 
HENRY GOURDIN, Jr.. 


iS) al Deputy [} S. Marshal. 


J. E. HAGOOD, 


CC GC. 4s tae oe fe 


And Ol the Sra dav of Novem bi LSav), the defendant, Jacob 


Small. bv his solic itors. Simons WwW Ssies came into the court and 
: } } } } j 
filed thei appearance for the defendant, Jacob Small. 
And On the ist dav of Decem bi r., LOoi7, CAaMe into court the de- 
] . & | y. | j : : ’ 3 '% ’ , . ly ] 
lendant, Jacob Small, > \ his SOL rs, Simons W silecgiing, and 
a . oF fr.) ] , | wheel 1] a “ | . fel 
nied Le IOLIOWINY Diewr, WilICh) Pied Is ue Woras aud LeCHOrT [Ol- 
=. i : 
lowln 
. Pi 
. } 
2 re UNITED ATES OF AME! \ 
Dist er fj ‘ f 7 ; 
| ' j 
[In the Cireuit Court, Fo In Kaquity 
’ ' ’ ' ’ 1] : - . i > , ‘% ’ * . 
Lhe pie ol Jacob Simati, a ec1tizen oO! State ol South ( arolina, 


who is impleaded with Alexander Robertson and Hele 
I slacklock and 


Mary Blacklock. who are ther 1 Sty t i as by lig —_ Suvannah, 
Georgia, and citizens of the State of Georgia.” 


n Robertson 
>] } i. ] it . | Bae ’ ; 
Blacklock, to the bill of eomMpiall Or in 


To the Mages O the Cireu court oO} nited States Io] the (118- 


trict of eth ( saat ae 

This defendant, by protestation, not confessing or acknowledging 

all or any of the matters and things in said bill of complaint men- 

tioned and contained to be tru 

the same are therein set forth an 
for plea to the said bill says t 


mn such sort. manner. and form as 
eged, doth plead thereunto, and 


" ? 7" " 
; honorable court cannot 


25 have cognizance of this suit, becaus said plaintiffs, Emma 

J. Blacklock and Mary Blacklock, are not in fact citizens of 
the Stat of Georgia, but are citizens of the State of Soi ith ¢ aro] ina, 
and were citizens of the State of South Carolina at he time of ex- 


;° 


ad 


? 
nibitine theis sald bill of read on L bile said de ne dant was a 
said State of South Carolina at the time of the exhibit- 
itizen of the sald State 


court can have no juris- 


citizen of the 
ing the said bill of complaint and now Is 


— 


of South Carolina, whereby this honorable « 


diction in the premises. 
Wherefore this defe ndant dot h iu lead the said want of JUPI isdiction 


‘ ; 
bar to the said complainants bill, and prays judgment of this 
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honorable court whether he should be compelled to make any fur- | 
ther answer to the complai-nts’ said bill of complaint, and prays 
to be hence dismissed with his reasonable costs and charges in this 
behalf wrongfully sustained. 
SIMONS & SIEGLING, 
Def’ts’ Solicitor-. 


24 We certify that in our opinion the foregoing plea of Jacob 
Small, defendant, to the bill of complaint of Emma J. Black- 
lock and Mary Blacklock against the said Jacob Small, who is 1m- 
pleaded with Alexander Robertson and Helen R. Blacklock, is well 
founded in law and proper to be filed in the above case. 
SIMONS & SIEGLING, 
Def’ts’ Solicitor-. 


THe United States oF AMERICA, District of South Carolina: 


Jacob Small, being duly sworn, deposeth and saith that he is a 
defendant in the above-entitled case; that he has read the foregoing 
plea and knows the contents thereof; that the same is not inter- 
posed for the purpose of delaying said suit or any proceedings 
therein ; that he is informed and believes that the said complain- 

ants, Emma J. Blacklock and Mary Blacklock, are not citi- 
20 zens of the State of Georgia, but are citizens of the State of 
South Carolina, as alleged in the said plea, and that the said 
plea is true to his own knowledge, except to those matters therein 
stated on information and belief, and to these he believes it to be 
true. 
JACOB SMALL. 


Sworn to before me this 24th day of Nov’r, 1879. 
CHAS. LITSCHGI, 
Notary Public. 


And on the 2nd day of January, 1880, came into court the com- 
plainants, by their solicitor, B. H. Rutledge, and filed the following 
replication, which replication is in the words and tenor following : 


“ Replication.” 


UNITED STATES OF AMERICA, 
District of South Carolina, Fourth Circuit: 


EmMA J. Brackock & Mary BLacktock, 
Complainants, 
26 vs. 
JACOB SMALL et al., Defendants. 


>In Equity. 


The replication of Emma J. Blacklock & Mary Blacklock, com- 
piainants, to the plea of Jacob Small, one of the defendants. 
These repliants, saving & reserving unto themselves all & all 

manner of advantage of exception to the manifold insufticiencies of 

the said plea, for replication thereunto say that they will aver & 
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prove their said bill to be true, certain, & sufficient in law to be an- 
swered unto, and that the said plea of the said defendant is uncer- 
tain, untrue, & insufficient to be replied unto by these repliants, 
without this, that any other matter, cause, or thing whatsoever in 
the said plea contained material or effectual in law to be replied 
unto, contfesse d at) d avoided, traversed Or denied, is true: all 
27 which matters & things these repliants are and will be ready 
to aver «& prove as this honorable court shall direct, and 
humbly pray as in and by their said bill they : ive already prayed. 
E M MA J. BLACKLOCK. 
MARY BLACKLOCK. 
Bb. H RUTLEDGE, 


( ‘ompl'ts’ Sol’r. 


STATE OF GEORGI \, Chatham County 


Personally appeared before me Emma Jane Blacklock, who, being 

y ap] : 
duly sworn, says that the above replication is tri ie of her own knowl- 
edge, except as to matters therein stated on information & belief, & 


“as to those matters she believes it LO be true. 
EMMA JANE BLACKLOCK., 
sworn LO before ie this ist day Ol December. 1S79. 

| SEAL. | A. N. WILSON, 


li] S. Comm’r. 


And on the 20th day of May, 1880, came into court the 
} 


28 complainants, Emma J. Blacklock & Mary Blacklock, by 
their solicitor, Bb. H. Rutledge, and filed the following notice 
& afhidavits, which notice & affidavits are in the words and tenor 


following: 
‘ Notice & Aff 
UNITED STATES OF AMERICA, South Carolina District: 
In the Cireuit Court. 
KMMA .. BLACKLOCK ef al. vs. JAcop SMALL ef al. 


To Messrs ‘imons & Siegling, solicitors for defendant, Jacob Small: 
Please take notice that upon the accompanying affidavits and 
such others as may be then presented I shall move in the circuit 
court, at Charleston, on the 20th day of May, ISSO, at ten o'clock or 
as soon thereafter as counsel can be heard, before the judges 
VAY, of the said court, for the grant of the order, of which a COpy 
is enclosed, setting down the plea in abatement, filed in this 
cause for argument, and, in case the said order be refused, I shall 
then at the same time and place move before the said judges to 
grant the order, of which a copy is also enclosed, enlarging the time 
for taking testimony upon the matters involved in the said plea in 
abatement 
15 April, 1880. B. H. RUTLEDGE, 
Compl's’ Sol. 
2—145 7 
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THe Unttrep States or America, District of South Carolina: 
In the Cireuit Court. In Equity. 


EmMA JANE BLACKLOcK and Mary BLACKLOCK 
PET SIS 


JaAcoB SMALL, Ar-x. Ropertson, and HELEN ROBERTSON BLACKLOCK. 


Personally appeared before me Benjamin H. Rutledge, 
00 solicitor on record in above cause, who makes oath and says 
that he is solicitor of record in the above cause; that Mr. 
Young represented him in the examination of Alfred Chisholm at 
Savannah asa witness in the above cause in behalf of the defendant- 
in reference to questions raised by the plea in abatement filed by 
said defendant-; that upon his return deponent asked him what 
Chisholm’s testimotiy was, and was told its substance; that he then 
asked whether the other side had closed, and he (Young) answered 
“No; they have it under consideration and will notify us when they 
make up their minds;” that deponent awaited the notification until 
the time drew near for the session of the said court on 20 May, at 
which he desired this preliminary matter disposed of ; that on the 
19th April he wrote a note on the following terms to Mess. Simons 
& Siegling, defendants’ solicitors: 


3 Dear Sirs: Will you kindly say when it will suit you to 
close your evidence in this case? Our clients are anxious to 
have the trial of the plea in abatement at this term of the court. 
Please let us know at once. 
Very respectfully, 
(Signed) RUTLEDGE & YOUNG 


That on the following day, April 20th, he received a reply in these 
terms: 


Yours of the 19 inst. just received, and in reply:we beg leave to 
say that we consider the testimony on the plea as ‘closed. 


Very truly yours, 
(Signed) SIMONS & SIEGLING. 


That deponent, in view of the premises, construed this to mean 
that these gentlemen had closed their case, so far as the testimony 
they intended to introduce was concerned, and immediately sum- 
moned his witnesses from Savannah: that the motion insisting that 
the time for taking testimony under the 69 rule of court had ex- 

pired, & that no further testimony could be taken in the 
o2 cause, was a complete surprise to deponent, induced by the 
circumstances above set forth. 


And further deponent saith not. 
B. H. RUTLEDGE. 


Sworn to and subscribed before me tinis 15th day of ——, 1880. 
MOULTRIE MORDECAT, 
A Notary Public for South Carolina. 


re a 
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Unitrep STATES OF AMERICA, South Carolina District: 
In the Cireuit Court. In Equity. 
Evwa J. Bracktock e al. vs. Jacorn Swat ea al. 


Personally appeared before me Eimma J. Blacklock, and makes 


oath that her testimony is, as she is advised, material to the decision 
of the plea in abatement filed in said cause by the defendant, Jacob 

Small; that her testimony will psware. Se and deny the testi- 
oo mony given In said cause by Alfred Chisolm, and will affirm 


that before the filing of the bill in this cause she changed her 
domicil to Savannah, Georgia, and made her permanent home in 
that State; that deponent further saith that if by the action of her 
counsel, inadvertant or otherwise, she is precluded from putting in 
the evidence she is prepared to offer she will be greatly prejudiced, 
iS, besides her own evidence, she 1s prepared LO introduce other wit- 
nesses, whose testimony Is contradictory of that given by Mr.Chisolm, 
and fully corroborative of the statement she has already made. 


EMMA J. BLACKLOCK. 


Sworn to before me this 15 May, 1880. 
[SEAL: | JENNINGS W. PERRY, 
Not. Pub. 


o4 Unirep STATES OF AMERICA, South Carolina District: 
In Cireuit. Court. In Equity. 
Emma J. BLacKiock ef al. vs. JAcoB SMALL et al. 


Personally appeared before me Mary Blacklock and makes oath 
that her testimony is, as she is advised, material to the decision of 
the plea in abatement filed in said cause by the defendant, Jacob 
Small; that her testimony will contradict and deny the testimony 
given in said cause by Alfred Chisolm and will affirm that before 
the filing of the bill in this cause she changed her domicil to Savan- 
nah, Georgia, & made her permanent home in that State; that de- 
ponent further saith that if by the action of her counsel, inadver- 

tant or otherwise, she is precluded from putting in the evi- 
Ov dence she Is prepared to offer she will be greatly prejudiced, 

as besides herown evidence she is prepared to introduce other 
witnessess whose testimony is contradictory of that given by Mr. 
Chisolm and fully corroborrative of the statement she has already 
made. 


MARY BLACKLOCK 


Sworn to before me this 15 May, 1580. 
[ SEAL. | JENNINGS W. PERRY, 
| Not. Pub. 
Andon the 25th day of May, 1880, came into court the complain- 
ants, by their solicitor, B. H. Rutledge, and obtained the following 
order of reference to special master, which order of reference is in 
the words and tenor following: 
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“ Order of Reference am 
Unitep STATES OF AMERICA, South Carolina District : 
In the Cireuit Court. In Equity. 
3b Emma J. Brackiock e al. vs. JAacop SMALL ef al. 

The affidavit of B. H. Rutledge, complainants’ solicitor, and of 
the complainants having been heard, it is, on motion of B. H. Rut- 
ledge, ordered that the time for taking the testimony on the plea in 
abatement In this cause be enlarged, & that the evidence on behalt 
of the defendant, Jacob Small, the actor in this plea, shall be taken 
on or before the 20th day of June, 1880, & the Seow on behalf 
of the complainants shall be taken on or before the 15 day of July, 
1880, & that the evidence in r eply on behalf of the sai id Jacob Small 
shall be taken on or before the 4 day of August, 1880 

It is further ordered that either party be allow 2 to take testimony, 


urder section 863 of the Revised Statutes of the United Stat es, upon 
ten days’ notice of their intention so to ang 
o7 It Is further ordered tlrat KK. MI. Seabrook. lusq , be appointed 


special master to take the testimony to be offered under this 

order. | 

The special reason for the appointment of Mr. E. M. Seabrook as 
special master aforesaid is that he is a fit & proper person to be so 
appointed. It is further ordered that the complainants pay the 
costs of this term & of this motion. 

May 25, 1880. 

HUGH L. BOND, 
ty, Judge. 


And on the Ist day of July, 1880, came into court the complain- 
ants, by their solicitor, B. H. Rutledge, and filed the following 
“ Notice to take testimony in Georgia,” which notice is in the words 
and tenor following: 


Notice i 
UNITED STATES OF AMERICA, District of South Carolina: 
In the Circuit Court. In Equity. 
38 EmMA J. BLACKLOCK et al. vs. JAcoB SMALL et al. 


Please take notice that on the 12th day of July, 1880, at four 
o’clock p. m., will be taken, on behalf of the compl: unants herein, 
before L. H. De Montmollin, E 48q., Who is a commissioner of the cir- 
cuit court of the United States for the southern district of Georgia, 
at his office in the city of Savannah, —— of Chatham and State 
of Georgia, the deposition, de bene esse, of Jose ph Hull, W. W. Mack- 
all, and G. M. Soul, Esquires, ra er o be examined on the part 
of said complainants under section 863, Revised Stat. of the United 
States, at which time and place you are entitled to be present and 
cross-examine the said witnesses living in the said city of Savan- 
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nah, at a distance of more than one hundred miles from the place 

where the trial of this action is to be had, and should such ex- 
39 amination of said witnesses not be concluded on the day herein 

named then their examination will be taken on each sue- 
ceeding day (Sundays excepted), at the same time and place, before 
the said H. Lu. de Montmollin,.Esq., commissioner “as afore said, until 
such examination shall have been compl ted. 

| Bb. H. RUTLEDGE, 
f omplain-t- Solicitor. 
Served on us June 30th, 1880. 


SIMON & SIEGLING. 
And on 16 day Ap’l 1881, came into court the complainants, by 
their solicitor, B. H. Rutledge, and filed the following order of ref- 
erence, which order of reference is in the words and tenor following: 
we Ord r of PR fe rece Se 7 
UNITED STATES OF AMERICA, 
District of South Carolina. Fourth Circuit: 
EMMA JANE BLACKLOCK et al. vs. JACOB SMALL ef al. 
10) On motion of B. H. Rutledge, solicitor for complainants, it 
is ordered— 
[. That the defendants in this case forthwith file their answer or 
demurrer, and in case they do not file such on or before the 16th 
May, ISS], the complainants be authorized to take the bill pro con- 


fesso against such one or more as may not have answered; and if 


there be no demurrer filed— 

Il. That there be allowed to the complainants forty days from 
the said 16th day of May In which to take testimony on their 
behalf. 

[II]. That thereafter thirty days be allowed to the defendants in 
which to take testimony on their behalf 

IV. That the plaintiff have forty days from the close of the last 
said period in which to present the testimony on their behalf in 
reply. 

V. That E. M. Seabrook, Esq., be appointed special master 
4] in this cause to take such testimony. 

VI. That in the taking of the testimony to be offered under 
this order the special master be allowed to employ a sworn stenog- 
rapher, and the expense of the same shall be taxed as part of the 
costs of this case. 

Vil. That either party be allowed to take testimony under section 
863, Revised Statutes of the United States, upon five days’ notice of 
their intention so to do. 

The special reason for the appointment of Mr. Seabrook as master 
is that all parties have requested that i might be done. 

But before proceeding any further in the cause the plaintiff shall 
give security for costs in the sum of two hundred dollars. 

April 16th, 1881. 

HUGH L. BOND, 
Ct Judge. 


‘ 
i 
se 
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42 And on the 16th day of April, 1881, came into court the 

complainants, Emma Jane Blacklock & Mary Blacklock, by 
their solicitors, Rutledge & Young, and obtained the following order, 
which order is in the words and tenor following: 


“Orde ? Ove rruling Phi a to Jurisdiction.” 


EmMA JANE BLACKLOCK et al., Compl’ts 
against 
OLNEY HARLESTON. 


SAME vs. JACOB SMALI 


Argument on the plea to the jurisdiction in these causes having 
been heard, it is ordered WX decreed that the same be overruled. 
April 16, 1881. 
HUGH L. BOND, 
te Judge. 


45 And on the 16 day of May, 1881, came into court the de- 

fendant, Jacob Small, by his solicitors, Simons & Siegling. 
and filed the following answer, which answer -s in the words and 
tenor following : 


‘Answe 


THe UNITED STATES OF AMERICA. 
District of South Carolina, Fourth Circuit: 


In the Circuit Court. In Equity. 


The answer of Jacob Small, defendant, to the bill of complaint of 


Emma Jane Blacklock and Mary Blacklock. 


This defendant, now and at all times hereafter, saving and re- 
serving to liimself all manner of benefit and advantage of exception 
to the many errors and insufficiencies in the complainants’ bill of 

complaint contained, for answer thereunto or unto so much 
44 thereof as he is advised is material for him to answer to, 
answering, says: 

This defendant admits that on or about the twentieth day of 
March, in the year one thousand eight hundred and sixty, John 
Freer Blacklock, the father of complainants, sold the house and lot 
of land in the bill of complaint described to this defendant for six- 
teen thousand dollars, of which five thousand four hundred dollars 
was paid in cash and the balance secured by a bond conditioned for 
ten thousand six hundred dollars, payable in one, two, and three 
years, said bond — secured by a mortgage of the premises of even 
date with said bond; that on the nineteenth day of March, 1861, he 
paid to the said J. F. Blacklock seven hundred and forty-two dol- 
lars, being one year’s interest on said bond. 

This defendant admits that afterwards the said John F. Black- 

lock assigned the said bond to Alexander Robertson, in trust 
45 for the children of him, the said John F. Blacklock, who are 
complainants, and the defendant Helen Robertson Blacklock, 


eR RO AE! AT CREA as 
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which said assignment was endorsed on the said bond in the follow- 
ing words: 
lor value received, I hereby assign, transfer, and set over all my 
right, title, and interest in this bond to Alexander Robertson, in 
trust for children of J. F. Blacklock. 
(Sig.) J. F. BLACKLOCK. 


Witness: 
ir.) GEO. W. MOODY. 


a) 


t> 


— 


And a similar assignment was written on the mortgage, but not 
executed by the said John F. Blacklock, which said bond and mort- 
ge are now in the possession of this defendant. 

This defendant denies that he pore tended LO pay the said bond or 
any part of it. as alleged in the complaint, but avers that he did 

pay the said bond as follows, to wil On the nineteenth day 
1G of October, one thousand eight hundred and sixty-one, he 

paid on account of the principal three thousand six hundred 
dollars and of interest one hundred and forty-seven dollars; on the 
fourth day of April, one thousand eight hundred and sixty-two, he 
paid on account of principal two thousand dollars and of interest 
our hundre d ana ninety dollars, and Ol) the tenth day of April, one 
thousand eight hundred and sixty-two, he paid the balance of prin- 
cipal to the amountof five thousand dollars and two hundred dollars 
for interest, and on such payment the said Alexander Robertson 
satished the Inortgage aforesaid and delivered up the said bond Lo 
this defendant, but this defendant di nies that the said payments or 
any of them were made in the tr asury notes of said Confederate 
states, as alleged in the bill of complaint. 

This defendant is informed and believes and alleges that the com- 

plainant, Emma Jane Blacklock, attained the age of twenty- 
vi One years on the nineteenth day of November, One thousand 

eight hundred and sixty-one; the complainant, Mary Black- 
lock, attained the age of twenty-one years on the twenty-eight day 
of December, one thousand eight hundred and sixty-five, and the 
defendant, Helen Robertson Blacklock, attained the age of twenty- 
one years on the twenty-ninth day of August, one thousand eight 
hundred and sixty-nine. 

This defendant is informed and believes and alleges that the said 
John R. Blacklock at or about the time stated in the bill of com- 
plaint did go with the said complainants and the defendant, Helen 
Robertson Blacklock, to England, in the Kingdom of Great Britain, 
but only temporarily, and not with the intention of removing 
his domicil from the State of South Carolina or of renouncing 

his citizenship in the said State, and that he returned 
1S to the city of Charleston, in the said State, where he had 
always resided with his family and household, of which 
the complainants and the defendant, Helen Robertson Black- 
lock, constituted a part, in the year one thousand eight hundred 


cl 


‘7 
— 
‘ 


and sixty-six, and the said city continued to be their place of 


residence until about the second day of October, one thousand 


e ; 
i 
f } 
& 
i 
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eight hundred and seventy-nine, when the complainants went to 
Savannah, in the State of Georgia, leaving their father and said sis- 
ter, Helen Robertson Blacklock, still residing in Charleston ; that 
this defendant is ignorant when the complainants first learned that 
the said bond had been paid, and prays strict proof thereof, but this 
defendant alleges that they knew of the same previous to the seven- 
teenth day of November, one thousand eight hundred and sixty- 
nine, and that from that time and until the commencement of this 

suit the said plaintiffs and the defendant, Helen Robertson 
49 Blacklock, have acquiesced in the receipt of said payment by 

the said Small, and this defendant denies that the said bond 
was paid in valueless paper, as characterized in the said bill of com- 
plaint. 

And this defendant denies all unlawful combination and confed- 
eracy in said bill charged, without that in any other matter or thing 
material or necessary tor this defendant to make answer unto, not 
herein or bereby well and sufficiently answered unto, confessed or 
avorded, traversed or denied, is true to the knowledge and belief of 
this defendant. 

This defendant denies that the complainants have any cause of 
action against him, and alleges that the pretended claim of the com- 
plainants is a State claim. 

And this defendant, further answering, alleges that the said pre- 
tended claim of the complainants against him is barred by the 
statute of limitations, of which this defendant prays he may have 
the benefit as fully and in all respects as if the same were especially 

pleaded. 
50 And this defendant, having fully answered the bill of com- 
plaint, prays to be hence dismissed with his costs and charges 
in this behalf sustained. 
SIMONS «& SIEGLING, 
Def’d'ts’ Sol’rs. 
LORD & INGLESBY, Of Counsel. 


Tue Unitrep States OF AMERICA, District of South Carolina: 


Personally appeared before me Jacob Small, who, being duly 
sworn, says that the foregoing answer is true to his own knoweledge, 
except as to those matters therein stated on information and belief, 
and as to those matters he believes it to be true. 


JACOB SMALL. 


Sworn to before me this sixteenth day of May, 1881. 
[SEAL. ] ) J. E. HAGOOD, 
CCC. U.S, Dist. S.C. 


5] And on the 23 day of May, A. D. 1881, came into court the 
defendant, Alexander Robertson, by his solicitor, H. EK. Young, 
and filed the following answer, which answer is in the words and 
v a aap 
tenor following: a 


EMMA J. BLACKLOCK ET AL. VS. JACOB SMALL ET AL. 17 


“ Answer.” 
UNITED STATES OF AMERICA. 
District of Nouwth Carolina. Fourth (rend : 


In the Cireuit Court. In Equity. 


* 
+ 


EumMa J. BLAcKLOCK ef al. vs. JAacop SMALL ef al. 


The defendant, Alex. Robertson, saving and reserving to himself 


all and all manner of advantage and exception to the manifold errors 
and uncertainties in the said bill of complaint contained, neverthe- 

less. for answer thereto. saith : 
1. That he admits the statements contained in the bil! as to the 
sale of the premises therein described to Jacob Small. and 


2 that the purchase-money bond of thie said Jacob Small for 
same, $10,600, secured by a mortgage of said premises, were 


assigned to him “in trust for the children of John F. Blacklock.” 

2. That there was no other instrument or declaration of trust than 
the said assignment, and he is ignorant as to what were the special 
legal relations between him and them other than that he considered 
hiraself their trustee as aforesaid. 

3. That Mr. Small offered to pay the bond, principal and interest, 
as well as defendant remembers, in Confederate currency or by checks 
on one of the banks of the city of Charleston, which banks had sus- 
pended specie payments on or about Nov., 1860, and had in Septem- 
ber, 1861, given notice that all credits would be given and payable 
only in currency, in which Confederate treasury notes were in- 
cluded. Said payments were made in the way and at the times 

set forth in said bill, the last payment being made some time 
D3 in April, 1862, thus paying the said bond before its maturity 
many months. 

1. That defendant accepted said currency in liquidation of said 
bond and satisfied the said mortgage and invested the funds so re- 
ceived in bonds of the Confederate States Government. 

5. That the plaintiffs, who were in England at the time, had no 
notice from him of what he bad done, nor did they know of the trans- 
action between him and Small until after their return to this country, 
some time in 1866 or 1867. 

6. That he had no other power in the premises except what may 
have belonged to him from the trust or agency aforesaid; that 
shortly after the discovery of the above facts the plaintiffs called 
upon this defendant to institute proceedings to recover their 
rights in the premises, insisting that the payments made by 

the said Jacob Small were invalid, and that this de- 
o4 fendant was not justified in receiving Confederate cur- 

reney or checks on suspended banks In payment of the 
bond due to them; that this defendant declined to do so 
then and still refuses, considering himself estopped from further 
claim against the said Jabob Small without prejudice to any claim 
which the plaintiffs may have against him, the said Jacob Small. 


} 
L, 
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And this defendant, having fully answered, prays to be hence dis- 
missed with his reasonable costs and charges in this behalf sus- 
tained. 


H. E. YOUNG, 
Def’d'ts’ Sol’r. 


State oF Nortu Carouina, County of Buncombe: 


Alexander Robertson, one of the defendants in this action, being 
duly sworn, says the above answer is true of his own knowledge, ex- 
cept as to matters therein stated on information and belief, & as to 

those matters he believes it to be true. 


DO ALEX. ROBERTSON. 


Sworn to before me this 18th day of May, 1581. 
KE. W. HERNDON, 
Cl y] Supe rior Court Buncombe Cty. 


‘And on the 23 d: ay of May, A. D. 1881, came into court the com- 
plainants, Emma Jane Blacklock and Mary Blacklock, by their 
solicitor, B. H. Rutledge, and filed the following replication, which 
replication is in the words and tenor following: 


" Replication.” 


UNITED STATES OF AMERICA, 
District of South Carolina, Fourth Circuit : 


In the Circuit Court. In Equity. 
EMMA JANE BLAcKLock et al. against Jacop SMALL et al. 


The replication of Emma Jane Blacklock and Mary Elack- 
56 lock, complainants, to the answer of Jacob Small. 


These repliants, saving and reserving unto themselves all and 
all manner of advantage of exception to the manifold insufficiencies 
of the said answer, for ‘replication thereunto say that they will aver 
and prove their said bill to be true, certain, and sufficient in law to 
be answered unto, and that the said answer of the said defendant 
is uncertain, untrue, and insufficient to be replied unto by these 
repliants, without this, that any other thing or matter whatsoever 
in the said answer contained material or effectual in law to be re- 
plied unto, confessed and, avoided, traversed or denied, is true; all 
which matters and things these repli: ints are and will be re: ady to 
aver and prove as this honorable court shall direct ,and humbly 
pray as in and by their said bill they have already prayed. 

B. H. RUTLEDGE, 
Sol’rs of Compl’ts. 


57 And on the 28th day of May, 1881, came into court the 

defendant, Helen Robertson Blac lock, by her solicitor, H. 
E. Young, and filed the following answer, which answer is in the 
words and tenor following : 


EMMA J. BLACKLOCK ET AL. VS. JACOB SMALL ET AL. 19 


a | rmSibe hg 


Toe Unrrep STATES OF AMERICA 
District of Nouth Carolina. fourt/ (‘rend . 
[In the Cireuit Court. In Equity. 
EMMA JANE BLACKLocK ef al. against JAcoB SMALL ef al. 
The answer of Helen Robertson Blacklock to the bill of complaint 
of Emma Jane Blacklock and Mary Blacklock against Jacob 


Small et al. 


This defendant, now and at all times hereafter, saving and re- 
: ; | et . ti; , j 
reserving to herself all manner of benefit and advantage ol 
58 exception to the many errors and insufficiencies in the com- 
inants’ bill of complaint contained, for answer thereunto, 
: ' ' , ' . 
or so much the re of rs she Is advised 1s material tor her to answer 


to, answering. says— 
Phat shi ~~ ee all the statement of facts in said bill contained 


to be correct to the best of her knowledge and belief, and especially 
in reference to the sale of the house in bull street to Jacob Smal! 
by her father, John IF. Blacklock, the assignment of the land and 
mortgage for the credit portion of the tll hase-money thereof Lo 
Alexandet Robertson in trust for her sisters and herself, and the 


acceptance of said Alexander Robertson, trustee, as aforesaid of Con- 
fed rate treas ry notes or bills of banks Lnat t id suspended specie 
payments, and paid all ee is upon them in such currency only 


— in — in satisfaction of said bond and mortgage. 
ov his defendant, pa answ' ring, says that during the 
four years of war, known as the Co derate war, she was 


— 
serine 
— 


absent from the United States, a minor, an 7 ignorant of her 
rights a nd incapab le of “asse rting the lhl, and that sh e did not reach 
the age of twenty-one years until 2%th August, 1869; that she 
returned to South Carolina with her father and sisters some time in 
the year 1866, and united with her “ern in their efforts to recover 
their property, which had been lost to them by the illegal acts of 
their uncle and trustee, immediately upon the discovery of the 
transactions between himself and said Jacob Small. 

That “* a | first sought relief in the courts of the State of South 
Carolina, but discontinued the suit before ju idgment, because of a 
decision in the highest court of State of South Carolina, viz., the 

case of Mayer vs. Mordecai, reported it 1 Ist vol. So. Ca. Rept., 
OU N.S., page 383, after which decision it was useless to prose- 

eute their claim in the courts of s: ud State: that at the time 
of said discontinuance there was then pe nding in the United States 
court a case, entitled Carson vs. Robertson, subsequently reported 
in 9th Otto, 99, Supreme Court reports of the United States, involv- 
ing the same principles as the present case, and upon consultation 
with their legal advisers this defen dant and her sisters, the com- 
plainants, resolved to await its determination, and shortly after the 
announcement of the decision in said cause the present suit was 
begun in the courts of the United States. 
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And this defendant, further answering, says that the trust upon 
which the said Alexander Robertson held the bond and mortgage 
aforesaid for this defendant and her sisters was a simple trust, under 

which he was “a mere passive depository of the estate,” and 
61 his duty consisted only in collecting the interest and princi- 

pal upon said bond when it became due in lawful money of 
the United States and paying over the principal to his cestua que 
trusts, as soon as each, respectively, attained twenty-one years, her 
sister Emma having become of age on the 19th of November, 1561, 
and Mary on the 28th December, 1865, and that his powers as trus- 
tee were correlative with his duties and extended no further; that 
the real and actual interest in said property was in this defendant 
and her sisters, and the attempted discharge of his obligation by 
said Jacob Small in paper money not legal tender and of little or no 
ralue, and the acceptance of the same in satisfaction of said debts by 
Alexander Robertson aforesaid were illegal and futile acts and the 
same were absolutely null and void and without legal effect, and that 

the said bond and mortgage are as if no such attempted pay- 
62° ments had been made or satisfaction entered upon them, and 

are still the property of this defendant and her sisters, and by 
the law of South Carolina a bond debt is not barred until twenty 
years have elapsed after maturity, ora valid payment thereafter. In 
case of the bond aforesaid, in view of its terms and of the suspension 
of the statute of limitations in this State during the late war, not 
until the 21 December, 1886. 

And this defendant, further answering, says she joins in the 
prayer of the complainants that the said pretended payments of the 
bond mentioned in the pleadings, by Jacob Small to Alexander 
Robertson, trustee, be declared null and void, together with the sat- 
isfaction entered upon said mortgage by virtue of said pretended 
payments, and that the said bond and mortgage be declared valid 
and subsisting obligations of the said Jacob Small to the said Alex- 

ander Robertson, trustee, as the trustee of a simple trust 
63 for the absolute use and benefit of this defendant and the 

complainants, her sisters; that the said Jacob Small be de- 
creed to pay the amount of money secured by the said bond and 
mortgage, with all arrears of interest, to this defendant and the 
complainants, and that she and they have such other and farther 
relief as the nature of the case may demand and to this court shall 
seem meet — proper in the premises, and that she be hence dis- 
missed with costs. 

H. E. YOUNG, 
Def’d’ts’ Sol’r. 

STATE OF GeorGIA, Cobb Co.: 


Personally appeared before me Helen Robertson Blacklock, who, 
being duly sworn, says that the foregoing answer is true to her own 
knowledge, except as to those matters therein stated on information 

and belief, and as to those matters she believes it to be true. 
64 HELEN ROBERTSON BLACKLOCK. 
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Sworn to before me this 25th day of May, A. D. 1881. 
| SEAL. | A. Y¥. LBABRE. 
N. P., Cobb Co., Geo. 


And on the 30th day of Mav, 1881, came into court the complain- 
ants, Emma Jane Blacklock and Mary Blacklock, by their solicitor, 
B. H. Rutledge, and filed the following replication, which replica- 
tion is in the words and tenor following: 


Replication. 


UNITED STATES OF AMERICA, 
South Carolina District, Fourth Cireuit - 


EMMA JANE BLACKLocK ef al. vs. JAcopn SMALL e¢ al. 


The replication of Emma Jane Blacklock and Mary Blacklock, 
complainants, to the answer of Alexander Robertson and Helen 


Robertson Blacklock. 


69 These replicants, saving and reserving unto themselves all 

and all manner of exception to the manifold insufficiencies 
of the said answers, for replications thereunto say that they will aver 
and prove their said bill to be true, certain, and sufficient in law to 
be answered unto, and that the said answers of the said defendants 
are uncertain, untrue, and insufficient to be replied to by these re- 
plicants, without this, that any other matter or thing whatsoever 
in said answers contained wrists or effectual in law to be replied 
unto, confessed and avoided or denied is true; all which matters 
and things these replicants are tins will be ready to aver and prove 
as this honorable court shall direct, and humbly pray as in and by 
their said bill they have already prayed. 

B. H. RUTLEDGE, 
Compl'ts’ Sol’r. 

66 Trial of Cause 


And at the April term, 1883, of the said court this cause came up 
for hearing before the Honorable Hugh L. Bond, circuit judge. 

The bill, pleadings, and testimony was read to the court. 

Argument by Mr. Rutledge on behalf of complainants, and by 
Mr. Young on behalf of Mr. Alexander Robertson, and by Mr. James 
Simons and Samuel Lord on behalf of the defendant, Jacob Small. 
The court took the case under advisement 


67 U NITED STATES OF AMERICA 
District of South Carolina. Fourth Circuit: 
EMMA JANE BLACKLOCK ef al. vs. JAacoB SMALL ef al. 


To the judges of the circuit court of the United States for the dist. 
of South Carolina: 
In pursuance of an order made and entered in this cause and 
bearing date the 16th day of April, 1881, at a stated term of this 
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court, held at the United States court-house, in the city ol Charles- 
ton, S. C., by which it was referred to me, as special master, to take 
the testimony in this cause, I, the subscriber, special master, do re- 
spectfully report that I have held references in the cause, of which 
the several att’ys for the parties to the same were duly notified, and 
that, having been attended by them, I have taken the testi- 
68 mony offered in behalf of the complainants and defendants 
in the cause, which is herewith respectfully submitted. 
E. M. SEABROOK, 
Spe cial Master. 


UnitrepD States OF AMERICA, District of South Carolina: 
In the Circuit Court. In Equity. 
Emma JANE BLAcKLOocK ef al vs. JAcoB SMALL ef al. 


Testimony in above cause taken before E. M. Seabrook, Esq., special 
master, in pursuance of the order of said court, bearing date the 
16th day of April, 1881. 


Reference held before E. M. Seabrook, Esq., special master, at his 
office at the United States court-house, in the city of Charleston, 5. 
C., on the 4th day of June, 1881. 

Present: B. H. Rutledge and Henry E. Young, att’ys for 
69 complainants; James P. Lessesne, Esq., for defendants. 

The following oath was administered to Edward Carroll, 
Jun’r, engaged as stenographer to take and report the testimony 
herein: “I do solemnly swear that I will a true report and true 
transcript make of all the testimony taken by me in the case.” 

Sworn to before me this 4th day of . 1881. 

Ek. M. SEABROOK, 
Special Master. 


No evidence was taken at this reference. The testimony taken 
to the plea to the jurisdiction in this case and in the case of Emma 
Jane Blacklock et al. against Olney et al. it is agreed by counsel shall 
be considered as evidence in the main cause in both cases, subject 
to the right of counsel for defendant to object to it as incompetant 
and inadmissible. | 

The following resolutions of the various banks in Charleston, S. 

C., of the 6th of September, 1861, are admitted as properly 
70 proved, viz: 

“ist. Resolved, That the several banks in Charleston will 
continue to receive treasury notes in payment of all dues to them- 
selves, and also on deposit, and will receive payment in the same 
medium for all paper sent to them for collection, and they hereby 
decline all collection for which payment in treasury notes is not 
satisfactory. 

“2. Resolved, That in conformity with the spirit and purpose of 
the foregoing resolutions, all credits will be given and be payable in 
currency, in which term treasurv notes are included.” 

(Signed) DANIEL RAVENEL, Chairman. 


~— 
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Reference was then adjourned to June 7th, at 11 o’clock a. m. 
EK. M. SEABROOK, 
spec ial Master. 


a1 UNITED STATES OF AMERICA, 
District of South Carolina: 


Fumwa JANE Bracktock ef al. vs. Jacopn SMALL ef al. 


CHARLESTON, S. C., June 7th, 1881. 
Before E. M. Seabrook, Esq., special master. 
Present: For complainants, b. H. Rutledge & H. E. Young, Esq'r's; 
for defendants, James Simons & Samuel Lord, Jr., Esq'r's. 


C. G. MEMINGER called for complainants & sworn. 
Direct examination by Mr. Youne: 


1. You are a member of the bar of South Carolina? 
A. Yes, si 
). Were seal so during the Confederate government? 
A. I was secretary of the treasury of the Confederate government. 
‘). Still you remained a member of the bar at that time? 
A. Of course I could not be considered practicing; still I remained 
a member of the bar. 
2 Q. For how long a time were you a member of the cabinet 
of Mr. Davis? 

A. From the commencement of the war until sixty-two or three; 
[ don’t remember which. 

Q. Was there any law which made Confederate treasury notes 
leg: il tender‘ 

“A. There was no suc h law. 

Q. Did or did not the Confederate constitution prohibit such a 
law ? 

A. That is my construction. The Confederate constitution in this 
respect is just like the Constitution of the United States. 

Q. Do you know where a copy of the Confederate constitution or 
Confederate laws are to be found ? 

A. I suppose, you ean find plenty about here. I have nov one, 
nor have I seen one for years. 


| 


Ie. M. MORELAND, Ksq., called for complainants and Sworn. 


Direct examination by B. H. RutiepaGe, Esq.: 


‘ 


(. Will vou state what was your business ‘ 
A. Stock and money broker. 
13 Q. Were you following that occupation in sixty and sixty- 
one? 
A. Yes, sir. 
The banks of the city of Charleston suspended payment, I J 

believe, in 1860? 

A. Either late in sixty or early in 1861. 

Q. You say thi at the banks ameenied in 1860 or in the early part 
of 15617 
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A. Yes, sir; I think so. 

Q. Can you tell me whether the State bank was among them? 

A. Yes; I think so. 

Q. After the suspension of the banks took place how did the bank 
bills of the State bank rate with gold—were they ever or not re- 
ceived at par? 

A. They were at a discount in the open market; they might have 
been received by private parties; they were below par in the open 
market ? 

Q. Was a bank bill of the “State bank” equal with a dollar in. 
gold after the suspension ? 

A. No; immediately after the suspension they fell about five per 

cent. 
74 — How did they go after that? 
A. They continued to depreciate. 

Q. Can you tell me about what the depreciation was in October, 
1861 ? 

‘ A. In October, 1861, I think it was about ten per cent. 

Q. That is as compared with gold? 

A. It was between five and ten per cent., somewhere along there. 

Q. That is compared with gold or silver? 


-.- ee. 

(). Did you deal largely in those securities ? 
A. Yes. 

@. You bought and sold them both ? 

A. Yes. 


“ Cross-examination by Mr. Lorp, Junior :” 


Q. The banks continued to do business, did they not, after their 
suspension ? 

A. Yes. 

Q. Up to what time? 

A. I don’t remember. 

Q. About what time? 

A. Until they had removed from the lower part of the city. 
70 Q. Are you not aware that all continued business up to 
1865, receiving money on deposit ? 

A. I don’t know. 

Q. Don’t you know the banks all took a building, in the upper 
part of the city, upon Spring street ? 

A. I know the bank of the State did. 

Q. Don’t you know that they had branches in Columbia ? 

A. I don’t remember. 

Q. How did you fix the date when this particular bank discon- 
tinued ? 

A. I don’t remember exactly. 

Q. How do you know, then, about this particular bank, or about 


A. I don’t know; they all discontinued about the same time. 
Q. Have you any distinct recollection about this particular bank ? 
A, No, Sir. 


ae 


) 


+) 
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©. Are you able to fix the fact to which you have testified, that 

the bills of this particular bank, viz., the State bank, fell five per 
cent. below par? 

76 A. The bills of nearly all the banks. 


By Mr. Lorp: 

QJ. But | am asking about this particular bank. What fact have 
you in your knowledge which enables you to say that immediately 
after the suspension this particular bank’s bills fell five per cent.? 

A. In October the bills were at five per cent. discount; | can't 
say about this particular bank, but | know that they all fell. 

(). Were not the bills of these banks, after their suspension of 
specie payments, sought after and hoarded as investments? 

A. Not immediately after the suspension. 

Well, when 


4 
A. When we got considerably into the war then they got to be 


©. Did they or did they not then bring a premium ? 


Ow 


WiTNess asks: A premium on gold 


(. No; on Confederate money ? 


A. Yes. 
77 (). A very large premium as compared with Confederate 
; , 


money : 


A. Yes. 
Redirect examination by Mr. RutLepa 


(). When you say that you don’t know about the banks, specially 
and particularly about the State bank, was there any distinction 
) 


between the bills of the various banks In this matter’ 
A. No; they were all about the same. 


Mr. Lorp: I object to that on the ground that it is asking the 
witness a mere matter of opinion. 


Q. If there had been a distinction in favor of the value of the bills 
of the State bank over other banks, would you have noted that or 
not ? 

A. I would have known it. 

©. Would you have known it now 

A. I might not remember it know, whether there was a difference 
or not, but I would at the time. 

(. When you spoke about the people buying these bills, did they 

prefer them to gold or Confederate money t 
78 A. No; they did not prefer them to gold; they preferred 
them to Confederate money. 

Q. Can you fix the time when that occurred ? 

A. I can’t tell; it may have been a year or so after the war com- 
menced. 


4—148 
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Q. Was there any speculation in bills as early as October, 1861? 
A. I think there was. 

Q. Did you hold any of the bills of the State bank after the war? 
A. I don’t remember whether I did or not. 

(). Did they have any value after the war? 

A. I think they had some little value. 

©. Was the bank solvent or insolvent? 

A. It was insolvent. 

Q. Do you know whether it paid its depositors ? 

A. It did not. 


Rene J. Jewry, Esq., called for complainants and sworn. 
79 Direct examination by Mr. RutLepai 


Q. Look atthe paper of the 29th of November, 1860. The following 
advertisement, that appeared in the Mercury of the 29th November, 
1860, introduced subject to the objections of the defendants. In a 
local appears the following editorial in the Charleston Mercury of 
November 29th, 1860: 


é< y 7. . . 
Banik SUSE nsion. 


“Four of our banks suspended specie payment yestesday, the 
Bank of the State, State Bank, Bank of South Carolina, and South- 
western Railroad Bank. Of the nine banks now in Charleston, five 
have suspended.” | 

From the Mercury of the 7th Sept., 1561. [t is the publication of 
those bank resolutions. Charleston, Friday morning, September 6, 
1861.—At a meeting of the delegates from the several banks of this 
city, held at one o'clock this day at the Planters’ & Mechanics’ Bank, 

all of the banks being represented, Mr. Charles Furman, the 
80 chairman of the committee, appointed by our banks on the 

22d ult. to proceed to Richmond and proffer to the secretary 
of the treasury such further loans as circumstances might render de- 
sireable until the treasury notes of the smaller denominations could 
be provided, submitted the report of the committee, the result being 
that the department declined the loan, deeming sufficient for the 
wants of the treasury the arrangement made in progress for the sup- 
ply of treasury notes. Whereupon the following resolutions were 
unanimously adopted, viz: 

Ist. ‘That the several banks in Charleston will continue to receive 
treasury notes in payment of all dues to themselves, and also for de- 
posit, and will receive payments in the same medium for all paper 
sent to them for collection, and they hereby decline all collections 
for which payment in treasury notes is not satisfactory. 

2d. Kesolved, that in conformity with the spirit and pur- 
81 pose of the foregoing resolutions, all credits will be given and 
be payable in currency, in which term treasury notes are in- 
cluded. 
(Signed) DANIEL RAVENEL, Chairman 
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These resolutions were published in both the Charleston Courier 
of 7th S ple mober. IS61. and in the Charleston Mercury of the 7th 
sé pole m ber. LSOl. 

Reference then adjourned until Saturday; 11th June, 1881, at 12 
o clo k, 

Unitep Srates or America, District of South Carolina : 
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CHARLESTON. S. C.. June 11th. 1881. 

Before 2 MM. si abrook, special master 

Present: B. H. Rutledge. sq , for complainants; James Simons 
and Sam’! Lord. JT.. lusq rs for def ndants 

WILLIAM THAYER sworn, called for complainants. 
82 Direct examination by Mr. Rutriep 

XJ. What was your position at the beginning of the last war and 
during the last war? 


A. ‘¥ lle r of thre ry of ‘ hark ston. 
XQ. At what time did Confederate money bi rin to be renerall y 


current and to ma otner currency 
A. The first issue, think. was during th Summer of 1861—the 


green notes; | think they called them 2.30 A bout December, 1861, 
n considerable amount of currency had reached here, as I know from 
facts. In June. 1862. the bank was ordered from Charleston: I was 


| 


sent with it, and had very little, if anything, else but Confederat 
money for circulation. 

. What | want to get at is that between December, 1561, and 
June 15862, you said, as | understood you, that Confederate money 
began to be generally current 

A. I did not say that. 

) Between December, 1861, and June, 1862, 1n the course 
*) 


aot 


d 

od of that time did It general lly disp! ice other CUPrrency 
A. It did. 

Q. Can you tell me whether there was (and at what time) a meet- 

Ing of the representatives of the banks in Charleston, in which they 

determ! 

A. 


, 


nined that they would only make collections in currency 
Ye | think it was in September 
). Were » Confed rate notes included 

A. Yes: I think so. 

Q. Can you say whether or not after December, 1861, all business 
transac tio} is were inde rstood As be ing mn \\ ith reference LO (‘on- 
federate notes t 

A. That and bank bills; they ran parallel in the banks. 

@. As teller in the bank of Charleston, can you say whether or 
not the bank of Charleston accepted those not the balance due 
from the Planters’ & Mechanics’ Bank about pte ply ot of Decem- 
ber, 1861? 


(Mr. Lord objects to this question as irrelevant.) 
A. Yes. 


‘) 
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. 84 Cross-examination by Mr. Lorn: 


Q. Can you give us the value of sterling exchange as compared 
with Confederate treasury notes between December, 1861, and April, 
1862 ? 

A. I can only speak from memory. 

Q. Have you any data from which to go? 

A. If I could lay my hand on the old book, which was drawn in 
triplicate (I have only a small book), I could find by reference to 
old books. 

Q. When was there a resolution adopted by the banks putting a 
certain caption to the head of their bank books saying that deposits 
were subject to the depreciation in currency ? 

A. The publication was made in the newspapers, but that adop- 
tion was not until 1864; some of the banks made it (for instance, 
I have seen the books of the bank of the State). I saw and had in 
my possession one of the Planters’ & Mechanics’ Bank books; but 

we had in pursuance put it in as they would come in. 


85 Q. The resolution that all the deposits made should be 


thereafter subject to the depreciation of the currency, «c., 
was adopted about 1864 ? 

A. I think it was published about that time. I was going on to say 
that there were circulars issued in 1864. I would like to state for 
your information the matter specially to you. You will bear in 
mind that in deposits one-third was taken off. 

_Q. Can you fix the precise time when the volume of Confederate 
notes which had been issued was sufficient to effect sensibly the cur- 
rency received on deposit in the banks ? 

A. From about June, 1862. 

Q. Had it affected the currency so that deposits to a considerable 
extent were in Confederate notes ? 

A. Yes; nearly —in Confederate notes. 


Redirect examination by Mr. RutLepGe: 


Q. About that resolution of June, 1864; do you know 
86 whether the State bank had any such notices? 
A. I never saw any of their books. 

Q. And you don’t know ? 

A. The banks were all united. My recollection is that there was 
a general convocation met in Columbia. My memory is that Mr. 
Sebring, the pres’d’t of the State bank, was in Columbia at that 
time. 

Q. You think that the banks were all united—now, I mean the 
State bank ? | 

A. I never saw one of their books. I saw the Planters’ & Me- 
chanics’, and the Bank of the State. 

Q. You have testified, as I understand vou, in regard to the cir- 
culation of Confederate currency, that in June, 1862, it had become 
ie” aes in Confederate government notes ? 

. Yes. 
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Q. Was not the displacement going on gradually between Decem- 
ber, 1861, and June, 1862? 
A. Because the Confederate money and the bank bills were com- 
monly current, but not gold or ‘silver; but you would have 
57 to pay something for either gold or silver about June, 1862 
[ don’t think there was any distinction made. I merely 
mention that prior to December, 1861, the banks had sent a large 
proportion of their bills in. 
(. Robertson & Blacklock and Robertson, Blacklock & Co. kept 
their account- at your bank ? 
A. Yes. 
Q. Was there a large number of other anti-bellum notes in your 
bank ? 
A. I think so. 
Q. Were they paid afterwards in gold or in Confederate money ? 
A. They were paid in—they were paid during the war in com- 
mon currency. | think that book is in the bank. 


by Mr. LORD: Show me their aecount there. 


(). People generally were receiving that currency for all debt 
whether they were original or not ? 

A. Yes. 

(). What time? 

A. 1861; yes, there was no dist inction that I know of; the 
88 only thing was if you wanted gold or silver in large quanti- 
ties you had to pay a slight premium for it. 
By Mr. RuTLEDGE: 

Q. In October, 1861, were other bank bills or Confederate cur- 
rency at par with gold‘or silver in the open market? 

A. I don’t think that the difference, if any, was of any conse- 
quence. I don’t think it had affected it materially. 
). But it had some. 
A. | cannot say. 
). In April, 1862 
A. I think it had affected it. 
). Materially? 
A. It depends very much upon what you call materially ; at that 
time the difference was between five and ten per cent., but I would 
not call that material then. 

Q. Why would you call that not material then? 

A. Because of the plenteous currency that was then in circulation. 


Put in evidence by Mr. Rutledge: Act of 1540, page 145, 

89 Lith statute, in edition of 1858, and page 110 in edition of 

1S73: act of 1860, 12th statute, page 650; act of 1560, page 

860; 12th vol. of acts from 1856 to 1860 (page 278; acts of 1861, 

page 12: vol. 13, Corbin’s act: vol. 14, act of 1565, 15 stat., page 
190. 


Reference was adjourned to 18th of June, 12 m., 1881. 
Kk. M. SEABROOK, 
Special Master. 
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Unirep Srates or America, District of South Carolina : 
EmMA JANE BLACKLOCK et al. vs. JACOB SMALL et al. 
CHARLESTON, 8S. C., June 18, 1881. 

Before I. M. Seabrook, special master. 

Present: B. H. Rutledge & Henry E. Young for complainants ; 
James Simons & Samuel Lord, Jr., for defendants. 

Joun F. Brackxock called for complainants and duly sworn. 

Direct examination by Mr. Youna: 
90 Q. Will you give me the date of your marriage with Mrs. 
Blacklock ? 

A. 15th of May, 1839. 

Q. Where did you and your daughters live during the war? 

A. Principally in Liverpool, England. | 

(). Do you remember the date of your rolng there ? 

A. I left here, I think, on on the 13th May, 1861; I took them 
with me to England. 

Q. Did you or did your daughters leave any special power of at- 
torney with Mr. Alexander Robertson ? 

A. They left none. 

Q. Were they of age at that. time? 

A. No. 

©. Who were of age? 

A. None of them. 

Q. When did you return? 

A. In 1866. 

(. What date? 

A. October, 1866. 

Q. When you and your daughters were in England during the 

war did you receive any remittances from this country ? 
91 A. No. 
Q. Was any cotton shipped you ? 

A. None; nothing whatever. 

Q. Anything of money value? 

A. No; noranything at all. 

@. You werea member of the firm of Robertson & Blacklock and 
Roberson, Blacklock & Co.? 

A. Yes. 

Cross-examination : 

Q. You have testified you were in Europe during the war; did 
you not give up your residence in Charleston when you went to Eu- 
rope ? 

A. Yes; I did not giveup my citizenship, though. 

@. You intended to return as soon as the war was over ? 

A. Yes, I intended to return. 

Q. Did you aid or help any citizen from South Carolina or other 
Confederate States while in Europe? 

A. Certainly. 
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Q. Were you in sympathy with the citizens of South Carolina and 
the other Confederate States ? 
A. Certainly, as every respectable man should have been. 
Y2 “When |] sald every respectable man’ | mean that a man 
would feel with the State where he was born. I disapproved 
of secession W took away my children In const quence of it. 
(). Did you take your children away on account of secession or to 
avoid the po rils of the war? 
A. To avoid the perils of the war. Civil war is the greatest curse 
acountry can have. 
\). Did you OF did you not desire the success of the Southern 
states 7? 
A. After the war commenced—yes, that I did. 
(). When did the firm of Robertson, Blacklock & Co. dissolve? 
A. That I forget; 1t was while I was away 
(. But when—just approximate, pleas 
A. | think it must have been in 1865. 
(). Just before your return from Europ 
A. Just before my return; when | came back I found the firm 
was Not In existence. 
Q. Did you receive any dividend from the firm ? 
A No, sir; | was called to pay debts 
93 Q. Did you pay them? 
A. No; because I was ruined. 
(). | IO you know, of course of your own know ledge, what Was the 
rate of exchange between this country, say Charleston, & Liverpool! 
the year 1861? 
A. I know that in December, 1862 
(). Well, I ask about the close of 1861‘ 


¢ 


A. Well, I bought ra bill in the beginning Ol the war at seven per 


(). The premium was seven per cent. ’ 

A. Yes; that was the beginning of the war 

(). Was the exchange in favor of England 

A. No; it was against England; the par of exchange requires a 
premium of 8 or 9 per cent. to bring it to par. 

(). Was the exchange not slightly in favor of this country ? 

A. At that time it was. 


by Mr. Youna: 


Q. Dia that premium on exchange rise? 
A. Very considerably. 


(). Did you know of any other purchases during the war? 
94 A. [know on the 30th of December of some for Mr. Chisolm, 


who was in Europe. 
Answer objected LO. 
Answer continued: On the 30th of December I saw A. H. Chisolm 
charged Ol} the hooks of Robertson. Blackloek iV ('o. with il bill of 
exchange. 
Q. In whose handwriting is the entry ‘ 


} 
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A. Mr. Moody’s. 

Q. That is the thirty-first of December, 1862? 

A. Two hundred per cent. premium ; I know about that time I 
paid some money for one of the planters for one of his sons; I was 
paid two hundred per cent. for it. 

Q. You spoke of aiding various persons in Europe; were those 
individuals friends ? 

A. Yes; I would have helped them anywhere; they were young 
men who were out there for their education; they were coming 
home when the war broke out; there was no money to be sent them; 

there was Roose’s family. 
95 Q. What relationship did the- bear to your family ? 

A. They were relations of Mr. Robertson’s wife. Mrs. Rob- 
ertson and Mrs. Roose were sisters, and I married a sister of Mr. 
Robertson. I helped Mrs. Sparkman. She had a son out there. 

Q. Well, were those all you helped ? 

A. Well, to my recoliection, I helped a son of Frank Weston. 

Q. Well, what relation to you was Frank Weston ? 

A. Heis Mrs. Robertson’s brother. Mrs. Robertson was his sister. 

Q. What relation was Dr. Sparkman ? 

A. He was a customer of ours, and we were in the habit of fur- 
nishing him with money. 

Q. Did or did not all of these gentlemen, in addition to being 
customers, bear the relation of friends ? 

A. Yes. 

@. What were the relations of the Rooses, the Westons, and the 
Sparkmans, as far as intimacy was concerned ? 

A. They were customers of the firm and personal friends. 
96 Q. Were you not the dispenser of a fund supplied to you 

for aiding Confederates ? 

A. No, sir. 

Q. Do you remember aiding a gentleman named Faber? 

A. No; Mr. Prioleau aided him. 

Q. Mr. Faber paid the money back to you after the war? 

A. That was money I got by subscription—I got from some 
friends. He said he was in distress and wanted to get home. 

Q. He was a distressed Confederate ? 

A. Yes; he was distressed altogether. 

Q. And this subscription of which you were the dispenser was 
what aided him to get home? 

A. Yes, sir. 


By Mr. Youne: 


Q. How old was he? 

A. I suppose a man of fifty. The three thousand dollars, $2,900, 
paid by Olney Harleston to Mr. Robertson, if remitted to me at the 
rate of exchange before the war commenced, would have produced 

six hundred & twenty-five pounds sterling. 
97 @. Had it been remitted at the then rate of exchange of 
the 11th December, 1862? 
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A. It would have produced (£225) two hundred: and twenty-five 
pounds sterling. 


By Mr. Youna: I offer in evidence an act of South Carolina as to 
Confederate money, commonly known as Corbin’s act. 


BensAMIn H. RutvepeGe called for complainants and duly sworn. 
Direct examination by Mr. Youna: 


©. You have advertised for claiins against the estate of Miss Susan 
Bb. Robertson and none have been presented ? 

A. Y es, sir. 

. And have you assented to the legacy 

A. Yes, sir. 

@. You have not in any way sanctioned the payment in Con- 
federate money ‘4 
A. Of course not. 
(). Are you executor of Miss Susan Boone Robertson ? 
JS A. Il am. 

Put in evidence by Mr. Young, will of Miss Susan Boone Robert- 
son, marked Exhibit “A.” 

Letters testamentary issued to B. H. Rutledge, marked Exhibit 
—— 

Marriage settlement of Jno. F. Blacklock and Mary Robertson, 
marked exhibit os, ny and assignment of J. ¥ Blacklock to I. de 
Blacklock, M. Blacklock, & H. R. Blacklock, marked Exhibit “ D.” 
These, by a certified copies, not objected to and admitted. 

Reference adjourned subject LO call. 

kK. M. SEABROOK, 
Special Mast Tec 


99 UNITED STATES OF AMERICA, District of South Carolina: 
EMMA JANE BLACKLOCK ef al. vs. JACOB SMALL. 


CHARLESTON, 8. C., June 20th, 1581. 
Before E. M. Seabrook, special master 
“ Present:” For complainants, Henry E. Young, Esq.; for de- 
fendant, James Simons and Samuel Lord, Esq’rs. 
ALEXANDER RosBertson, duly sworn, called for complainants. 
Direct examination by Mr. Youna 


Q. State your name and age 

A. Alexander Robertson. I was born on the 11th day of Septem- 
ber, 1804. 

Q. What was your occupation from 1550 to 1863? 

A. A rice factor. 

Q. Did you belong to a firm or not? 

A. I belonged to the firm of Robertson & Blacklock, and it may 
be Robertson, Blacklock & Co.; we took Edward Thurston into part- 
nership; what year I cannot remember. 

o—148 
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100 Q. What year was the firm of Robertson & Blacklock 
formed ? 
A. I think Robert Thurston died in 1839. 
Q. Was it in existence in 1850 ? 
A. Robertson & Blacklock? I think so. 
Q. Who composed the firm of Robertson & Blacklock? . 
A. Blacklock himself and Robertson, myself—1843? 
Q. Do you recollect when you took Thurston in? 
A. I recollect the year, but not the day. 
Q. Don’t recollect about when ? 
A. I don’t remember. 
Q. When Thurston was taken in the firm was it known as Robert- 
son, Blacklock & Co.? 
A. Eee, 
Q. What relation did Robertson & Blacklock bear to Robertson, 
Blacklock & Co.? 
A. How do you mean? 
Q. Was not the only change in taking Thurston into the part- 
nership? 
A. That was all. , 
Q. Did you open new books? 
A. The principal books were run on. 
101 Q. Can you tell whether Robertson, Blacklock & Co. existed 
in 1859 or sixty? 
A. Yes. 
Q. Who conducted the business of Robertson, Blacklock & Co. 
during the war? 
A. I did. 
Q. Where were your partners ? | 
A. One was in Europe, the other was in the army during the 
war; they were both absent. 
Q. Where were you in 1860 and 1861; where did you reside ? 
A. My residence was known as No. 3 or 4 Society street. I was 
living there at the time of the great fire (December, ’61). 
Q. Did you know Capt. Jacob Small ? 
A. I think that I have seen him; I don’t know that I knew him 
until he came into my office and paid me some money. 
Q. Do you know whether or not he is a resident of Charleston ? 
A. I don’t know. 
Q. You say he bought a house from Mr. Blacklock ? 
102 A. Yes. : 
Q. Do you know whether he lived in that house ? 
A. I think so. 
Q. You know personally of the sale of the house by Mr. Black- 
lock to Mr. Small ? | 
A. Certainly. 
Q. Who received the amount of the bond and mortgage given 
for that house? 
A. I think I did; some of it anyhow, if not the whole. I recollect 
distinctly one morning Small’s coming down and making a pay- 
ment. 
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Q. How were the payments made—do you recollect? Where are 
the books ? | 

A. I cannot remember distinctly. Small paid me up the amount 
of the bond. I tried to remit it to Blacklock, but I could not do so. 
[ invested it in Confederate bonds. De Leon is an important wit- 
ness in this case; he can tell you everything about bond & stocks. 

| kept a steady eye on the account. 
L103 (). Did you notify the Miss- Blacklocks and Mr. Blacklock 
that you had received payment of the bond ? 

A. I intended to do So, but l don’t think I ever did. I sold ny 
personal estate of over 100,000 dollars and paid the debts of the firm 
to planters and others, and took up all paper with the firm’s name 
except two notes, which I left over intentionally, because I thought 
myself badly treated by the makers. 

Q. Did you send any money, the proceeds of the bond and mort- 
gage, to Mr. Blacklock or his daughters ? 

A. Not the first cent—let that be fairly understood—lI said just 
now I invested it in Confederate bonds. 

Q. What effect had the war upon your fortunes ? 

A. It ruined me. 

Q. You say you did not know Capt. Small personally ? 

A. I don’t think I did. 

. And you cannot remember in what way these payments 
104 were made to you; did he give you money or checks, or how? 
A. He gave me a check on the State Bank—lI think so. 

Q. How did he pay you, according to the best of your recollec- 
tion ? 

A. In depreciated currency. 

Q. Did he give you a check on the bank, or bills? 

A. He pave ne a check. 

Q. What did you do with the check or money you received from 
Capt. Small ? 

A. I put it to the credit of the firm of Robertson, Blacklock & Co. 
in the Bank of Charleston. 

Q. In what currency were the checks of Roberston, Blacklock & 
Co. paid by the Bank of Charleston in October, 1861? 

A. That was after the fall of Suin-ter? 

(Mr. Youna: Yes.) 

—. In Confederate money. 

Q. In April, 1862, was there any change 

A. I think Confederate bills. 

Mr. Lord objects to any questions as to the currency in which 
Robertson, Blacklock & Co were paid by the Bank of Charleston. 


+) 


105 Q. Did the habit of the Bank of Charleston in paying their 
checks in Confederate money differ from the custom of other 
banks ? 
A. There was nothing else known; if there was any other cur- 
rency seen you had to pay a heavy premium to see it. 
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“Cross-examined by Mr. Lorp: 

Q. You remember when Confederate money was first brought 
here? 

A. I think in the end of 1861. 

Q. Noveimber, 1861 ? 

A. I think about the end of the year. 

Q. Sumter fell in April, 1861. 

A. Well, then, late in that winter all the banks suspended ; the 
Bank of Charleston, where I was a director, did not wish to suspend, 
but Furman, who was the president of the Bank of the State, said 
he could not go on if our bank did not suspend. 

@. What month or time was that ? 

A. In the end of 1861. 

Q. Do you remember making any particular effort to send 
106 this particular money to Mr. Blacklock ? 

A. I am confident I did not; there was such a constant de- 
mand on the bank for exchange I did not like to interfere, as a di- 
rector, in using this exchange against the public interest; a patri- 
otic feeling restrained me. 

Q. But if you had asked the bank for exchange you could have 
got it? 

A. I would have had to wait my turn. 

Q. But the bank was selling exchange on England ? 

A. At two hundred per cent. 

Q. When do you think exchange was two hundred per cent ? 

A. I don’t know but that it may have been three hundred; | 
recollect sending Chisholm some which cost two hundred. 

Q. What time ? 

A. I don’t recollect. 

Mr. Lorp: Your books will show that the 30 Dec’r, 1862, is the 
date. ‘That was by his positive order, but Blacklock did not send 
any order. 

107 Q. You did for your nieces just what you would do for 
yourself? 

A. I did just as I would do for myself, knowing that it was the 
only thing to be done and everybody was doing it; yes, sir, why 
Chancellor Lessesne sold his house for Jonfederate money, at the 
corner of Orange and Tradd streets. I recollect, coming from my 


plantation in St. Thom: as, | met Thomas Parker, and he said: Se- 


cession bill has passed; and it was from that time the confusion 
came; the time the secession bill was passed we sealed our fate. 

Q. Do you recollect sending any money across the water during 
the war, it being in exchange? 

A. I recollect selling some. 

Q. You were selling it ? 


A. Mr. Petigue sent a woman to me with a bill; I sold it for her. 


Q. And that was the only remittance you made? 
A. That was all. 
Reference adjourned until 12 o’clock, Tuesday, June 21, 1881. 
EK. M. SEABROOK, 
Special Master. 
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108 CHARLESTON, June 22, 1881. 
ALEXANDEK ROBERTSON, recalled, says : 
Direct examination by Mr. Youne: 


Q. Will you state what you wish to state in relation to your pre- 
vious testimony, “That you never read the answer and swore to it 
before the postmaster?” 

A. I find I had read it at home and then went to Asheville and 
drummed up the clerk of the court, who had a seal ; he, the clerk of 
the court, swore me to it and read a part of it to me. When in my 
former examination I said I swore to it before the postmaster, I 
meant to say the postmaster at Arden. 

(. In the entry in pro tem. Book No. 1, Journal, page 22, made 27 
Novem ber, 1862, who is Miss E. Harleston, referred to? 

A. The sister of Mr. Olney Harleston, Miss Elizabeth Harleston. 

(. In your testimony yesterday you said you never received pay- 
ment of bonds in Confederate money after July, 1862. Do you wish 

to make any correction or explanation of this answer ? 
LOD A. By this I meant that it was not my wish or desire to do 
so, and whenever I received payment it was under special cir- 
cumstances or by positive instructions. 

(. Where the bond-book shows that bonds were paid after July 
1862, in what currency were they paid? 

A. In Confederate currency ; there was no other currency. 

(). W here parties owed you money, and you held bonds belong- 
ing to them, did you receive payment and put the money to their 
credit—for instance, in the case of Wm. Harleston? 

A. I received payment because it suited me and eased his ac- 
count. 

Q. You received payment of several bonds owned by Mr. Wm. 
Harleston, did you not? 

A. Yes, as appears by the bond-book. 


Reference adjourned subject to call. 
Kk. M. SEABROOK, 
Special Master. 


110 Unitrep STATES OF AMERICA, District of South Carolina: 
EwuMA JANE BLACKLOCK ef al. vs. JAcoB SMALL ef al. 
CHARLESTON, July 20th, 1881. 
Before E. M. Seabrook, special master. 


“Present:” B. H. Rutledge & H. E. Young, for complainants ; 
James Simons & Samuel Lord, for defendants. 


FreD. Von SANTEN called for defendants and duly sworn. 
Direct examination by Mr. Simons: 


Q. Will you state your name? 
A. Fred. Von Santen. 
Q. Your age and occupation ? 
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A. Merchant; 51 years of age. 


Q. How long have you lived in Charleston ? 

A. Since 1847 

Q. Were you here during the period of the war? 
A. The latter. 


Q. Wher you here in the first part of 1860 & 1861? 
11] A. Yes. 
©. Where were you? 
A. I was in Charleston attending to business. 
@. Was the city of ¢ ‘harleston threatened at that time by an 
attack ? 
A. I considered it threatened from the beginning until the end 
of the war. 


Q. Blockaded by the forces of the United States? 

A. Yes. 

Q. Do you know the property of Capt. Small,in Bull street 
which is bought from Mr. Blacklock ? 

A. Yes. 


. Was that house at any time during the war in danger from 
the shelling of the enemy ? 

A. Yes. I slept there a portion of the time. Capt. Small, in 1863, 
myself, and Mr. Henry Young were the only inmates in the house 
except the cook; that portion of the city was bombarded while | 
was in the house. ‘In fact, [ got up in the morning and took a walk, 

and I think it was near the house they were shelling, and a 
112 house in this neighbourhood was struck. 
@. Do you know when this house was struck ? 

A. No; but the house next door was struck. I was awakened by 

the noise, and learned that the house was struck. 


“ Cross-examined by Mr. RuTLEDGE :’ 


Q. You said you were 51? 
A. Yes. 
Henry Youne called for defendants and duly sworn. 


Direct examination by Mr. Simons: 


Q. State your name. 

A. Henry Young. 

Q. Your age. 
A. 64. 

Q. How long have you been living in Charleston ? 

A. Since 1849. 

Q. Were you here during the period of the war ? 

A. Yes; during the whole time. 

Q. Do you know the property Capt. Small purchased from Mr. 
Blacklock, the subject of this suit? 

A. Yes. I staid in the house during tke whole war. 
113 Q The war was heing waged, between at Charleston, be- 
Me een the Confederate States and the United States forces 
A. es. 
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(). The city was being shelled by the Unite cd States forces during 
the war? 


). Was this house in the district being shelled ? 
A. Yes; a shell struck the kitchen. 
~ Which kitchen ? 

The kitchen in the yard. I was in the garden at the time 


nad stepped behind — 


ee heard ‘A she I coming 0 this direction 
and thought t had struc k it. 


(J. W here lid j it first st ob t 
A. It struck the kitchen roof. 
Q. Was,there any other shell that struck th none 


A. None struck the house, but one struck next door, as Major 
Von Santen said; one struck in Smith street oa one struck a 
pulp. 

Cross-examined by Mr. Rut.Lepa! 


+) 


(). What was the date when the shelling began ‘ 


A. I did not take the date down: it was when a few shells 
114 were being thrown; it was a piece of about 25 lbs. 
©. Do you remember the date? 
A. I don't 
() What year 
A. I think i 1 1863: it might have been the latter part. 


JACOB SMALL, defendant, duly sworn 


(). ne ill you state the circumstances connected with the payment 
of yo r bond and mortgage given or the 1) irchase of your house, 
and t he subject of this suit. 

A. I would state this, that I purchased the property which I own 
and occupy from Mr. Alonzo J. White, broker; the same was owned 

y Mr. Jno. F. Blacklock; purchase made on the usual terms of 
third cash, balance in three instalments. [| paid the cash _ por- 
tion on the 19th of March, 1861. I paid seven hundred and forty- 
two dollars for one year 's interest, due the 20th of Mare ‘h, So] , On 
the bond to J. F. Blacklock ; receipt endorsed on bond. I paid t the 

first instalment on the bond, three thousand six hundred dol- 
115 Jars, and one hundred and forty-seven dollars interest, in all 
three thousand seven hundred and forty-seven dollars, to Mr. 

Alexander Robe rtson on the 19th day of October, 1861. On the 4th 
of April, 1862, I paid two thousand dollars of principal and four 
hundred and ninety dollars interest to Mr. Alexander Robertson. 
When I made this last payment to Mr. Alexander Robertson | asked 
Mr. Robertson if he would receive the last payment; that | was pre- 
pared to meet it. Mr. Robertson then told me that the money came 
in the right time. (Objected to as hearsay by Mr. Rutledge.) On 
the Oth ol April, 1862, | paid the bond in full—five thousand and 
LWO rp dollars—to Mr. Alexander Robertson. 

Q, re this conversation take place at the time of the payment of 
the bond? 
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A. When I paid the second instalment I then asked him if he 
would receive the third or last. 
Q. Do you remember what took place when this money was 
paid? 
116 A. Yes; I asked the question of Mr. Robertson; he an- 
swered in the way I have stated. I told him I would go 
home and make my arrangements and settle with him in a day or 
two. I paid him by checks on the State Bank, where I had good 
money. 
Defendants’ counsel introduces Mr. Small’s check-book in evidence, 
marked Exhibit “ E.” 
Q. Is that your check-book ? 
A. Yes; that is my own handwriting (pointing to the stubs i 
the check-book of the checks given to Mr. Alexander a whreroe Hy 
Q. How did you pay the money? 
A. By checks on the State Bank, as shown in my check-book. 
Defendant's counsel puts in evidence Capt. Small’s pass-book with 
the State Bank, marked Exhibit “ F.” 


Q. Will you show us here when you commenced to deposit any- 
thing but good money? 
A. It was only on the 21st day of May, 1862, that the State 
117 Bank commenced taking currency, and they marked it so in 
every book. Previous to that I deposited nothing but solid, 
good money. On February 17th, 1863, they have got marked de- 
posited “ Confederate treasury notes.” 
By Mr. Lorp: 
Q. You are in mercantile life — a president of a bank? 
A. Yes. 
Q. Did the bank of Charleston resume business after the war 
with considerable capital ? 
A. Yes; perfectly solvent. 
(. It was converted into a Nat. Banking Association ? 
A. Yes; it was continued. 
. And is now In existence? 
A. Certainly. 


“ Cross-examination by Mr. Rur.epaGe :’ 


@. What was your business before the war? 

A. I carried on a bakery at the corner of King and Princess 
streets. 

Q. What is your business now ? 

A. President of the “ Germania Savings Bank.” 
118 Q. Are you aware, Captain, that the banks in Charleston 
suspended specie payment in 1861? 

A. [have no recollection of it at that time—not so far as my 
recollection goes. 

Q. Had they suspended at the time, in 1862, when this money 

was paid ? 
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A. Not to my recollection, because I deposited good money. 
Q. What do you mean by good money ? 

A. I mean gold and these bills that were current of solyent banks 
and solvent corporations. 

Q. Did you have any connection with the Confederate service ? 

A. My lieutenant, Mr. Young, could answer that question. | 
don't know exactly how to explain it. I was only in the State 
militia. 

Q. This is what you had to do with the war? 

A. Yes. 

Q. Can you tell me how much gold you deposited between July, 
1861, and the day of the payment: 
119 A. No; I cannot. 
Q. Were you in the habit during the war—that is, from 
1860 to 1861—of taking a newspaper ? 
A. |] suppose so. 
Redirect examination : 

Q. You wanted to explain what connection you had with the 
war? 

A. I wanted to be understood that I did not enter the Confederate 
service for reasons best known to myself. Il was ordered out by 
Governor Pickens, and Lieut. Young was in charge of the company 
at the time of the fring on the Star of the West. | was ofticer of 
the day. 

(). The only other point was about the suspension of specie pay- 
ment ? 

A. I don’t know anything about that; I don’t recollect that. 


By Mr. Lorp: 
Q. When you say that the banks had not suspended specie pay- 


© 
ment-—— 
A. I speak entirely from recollection ; what I do assert 1s 
120 this: I had no Confederate money, and I paid it in good 
money, I never could have forced it upon Mr. Robertson if 
he had not consented to receive it. 
Q. You are not certain, then, when the banks suspended specie 
payment, but you know you had good money? 


A. Yes. 
By Mr. Youna: 


Q. You did not take the money out of the bank * 


4 
A. BO: 1 Pave it to Mr. Robertson in checks. 
By Mr. Simons: 

(). How did you know that Mr. Robertson held the bond as 
trustee ? 

A. I paid the previous instalment to him. 

Q. You did not know until you made the first payment to Mr. 
Robertson ? 
A. No. 

G6—1458 
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Q. That was when you discovered it ? 
A. Yes. 

The bond and mortgage, the subject-matter of this litiga- 
121 ~=tion, marked Exhibits “G” and “ H,” put in evidence, certi- 
fied copy of the bill of complaint in the State court and the 
answer of Capt. Small in the case of Emma Jane Blacklock, Mary 
Blacklock, Helen Robertson Blacklock vs. Alexander Robertson and 
Jacob Small, put in evidence, marked “1” and “J.” Mr. Rutledge 
admits that these are copies of the originals, and had no objection 
to copies being used instead of originals. Act of 1853, page 245, 
renewing and amending the charter of the State Bank, put in evi- 


dence. Act of 1853, page 245, renewing charter of the Bank of 


Charleston, put in evidence. 


reference then adjourned subject to call. 
K. M. SEABROOK, 
Special Masier. 


122 Uvwntrep States oF AMERICA, 
District of South Carolina : 


EmMA JANE BLACKLOCK ef al. vs. JACOB SMALL ef al. 


CHARLESTON, 8. ©., July 26th, 1881. 
sefore E. M. Seabrook, special master. 
Present: B. H. Rutledge & Henry E. Young, Esq’r’s, for com- 
plainants; James Simons & Samuel Lord, Jr., for defendant-. 


B. BoLLMAN, witness for defendant-, duly sworn. 
Direct examination by Mr. Simons: 


Q. Did you ever buy any exchange during the war, between 1860 
& 1861? 

A. I bought, in 1860, the first bill of five hundred lbs. from John 
Fraser & Co. 

Q. Do you remnember the date? 

A. The only way is from the books. I bought five hundred lbs. 
September 28th, 1861. Let me explain to you. My calculation is 
different from what it is now. When I said a pound sterling, the 

intrinsic value is about 4.84 or 4.85, which made a pound 
123 sterling. I bought at 12 & } cts. premium, and this made a 
pound sterling $9. 

Q. Did you buy any other exchange ? 

A. Yes; while we were on the race course I came to the city 
and bought a thousand pounds sterling from the bank of Charleston, 
for which I paid 20 per cent. premium. 

©. What was the date? 

A. November the 9th, 1861. I am not so certain about this. I 
looked at my ledger, but in ledgers we cannot specify, and I could 
not find the journal or cash-book. I am certain 1 paid no more 
than 20 per cent. for this draft, and | bought from the State Bank 
a thousand pounds sterling. 


<#e 


. 
~~ 


EMMA J. BLACKLOCK ET AL. VS. JACOB SMALL ET AL. t: 


Cross-examination by Mr. Youne: 


) 


(). What was the par of exchange 
A. That depended on circumstances, whether there was a surplus 
of funds in Mogland or here: it would range from 7 to 10 per cent. 
(). What was generally understood among the merchants as the 


par? 
124 A. There was no par; there was always a premium on it. 
©. Was there not a general rat 


A. About 8 & § to 9 per cent., but there was no such thing as par 
on sterling exchange. 
Reference adjourned subject to call. 
Kk. M. SEABROOK, 
Special Master. 


UNITED STATES OF AMERICA, District of South Carolina: 
EMMA JANE BLACKLOCK ef al. vs. JAcop SMALL ef al. 


Testimony In reply taken in the absenceof E. M. Seabrook, special 
master, by consent. 


“Present:.” For complainants, B. R. Rutledge; for defendant, 
Small, S. Lord, Jr., & Jas. Simons. 
JouNn E. PHIuirs, a witness for complainants, duly sworn. 
Direct examination by B. H. RurTLenGe: 
Q. Will you state what was your occupation in 1861, 1862, & 
1863 ? 
125 A. I was a teller in the Bank of Charleston. 
(). Do you recollect about what date Confederate treas. notes 
became general currency ? 
Objected to by Mess. Simons & Lord on the ground that it 1s 1r- 
relevant, because Capt. Small paid by a check upon some other bank 
than the B’k of Charleston, to wit, the State Bank. 


[ have no means of fixing the exact date. It appears to me that 
it was in the iatter part of ISGL or early in 1862 before Confederate 
treas. notes became the general currency. 

(J. Was or was it not the custom of the B’k of ¢ ‘harleston te desig- 
nate such deposits as were made In Contfed rate currency after 6th 
Sept., 1561 7 

Objected to upon same grounds as stated above. 


A. They may or may not have done so before the passage of that 
resolution (res. having been read to witness), but after that Confed- 
erate treas. notes were specially designated’ when deposited. 
i26 Q. After 6th Sept. 1861, when those b’k resolutions were 
passed, according to the custom of the B’k of Charleston, was 
not a general deposit regarded as payable in Confederate treas. notes 
unless some other currency was specified. 


Objected to upon grounds stated above ; also as leading. 
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Se RRNST AR? 0 Oa A I HARE a A ES 
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A. Yes, sir. 

Q. Can you say if such was the general custom of the banks in 
the city ? 

A. At this lapse of time I could not state what was the custom of 
the other banks, but from looking at the deposit b’k of Capt. Small 
in the State Bank it seems thatthat bank did not. 

Q. When did you terminate your connection with the Bank of 
Charleston ? 

A. In the spring of 1865—Aug. 8th, 1861. 
| JOHN E. PHILLIPS. 


Wm. THAYER, a witness for the plaintiff-, sworn : 


Q. Was the Bank of Charleston solvent at the close of the 
war? 
127 A. If it had been forced to a realization of its assets at the 
close of the war it would not have been solvent. 

Q. Were deposits made between Sept. 6th, 1861, and the close of 
the war paid in anything but Confederate currency after the close 
of the war? 

A. They were paid in currency unless there was some special ar- 
rangement. 

Q. What was the market value of bills of the Bank of Charleston 
after the close of the war? 

A. Thev started at 25c. on the dollar; went up to par in 1868 or 
1869; think they sold for 25c. in the spring of 1865 & went up 
rapidly. . 

Q. If the bank had been called upon to pay its bills in full at the 
close of the war could it have done so? 

A. It could not have done so at the then market value of its assets. 


Cross-examined by Mr. Lorp: 


Q. Did the old Bank of Charleston reorganize as a national bank ? 
A. It did; & I think it was in April, 1872. 
128 Q. With what capital ? 
A. I think the valuation of the assets was about one mil- 
lion dollars. 
Q. Were those assets what remained of the property of the old 
bank after paying off its liabilities. 
A. Yes; except some comparatively small liabilities. 


August 8th, 1881. 
WILLIAM THAYER. 


UNITED STATES OF AMERICA: 
BLACKLOCK vs. SMALL. 


W.C. Courtney, duly sworn, says: I am now the president of the 
Bank of Charleston National Banking Association. The old Bank 
of Charleston was converted into this National Banking Association. 
I was a director of the old Bank of Charleston from about 1855 till 
its conversion into the above National Banking Association, and 
continued a director of this association till I became the president. 


« 


> 


ie 


EMMA J. BLACKLOCK ET AL. VS. JACOB SMALL ET AL. 5 


By the report of the assets made to the board of directors, and con- 
tained in the minute b’k, | find that at the close of the 
129. war, May, 1865, the liabilities of the bank were valued at 
$1,625,645.00 and the assets at $612,900.00; of these lHabili- 
ties. $— were for outstanding notes, ete., $1,565,645. 

These were to a great extent bought up or arranged for at prices 
varying from 20 cents on the dollar to par. 

In the president’s (C. T. Lowndes) report to the board of directors 
there is the following, viz: That the circulation was reduced from 
$1,569,645 to $224,243.17, November, 1869. On the 17th day of No- 
vember, A. D. 1869, by a report made to the board of directors, | find 
that the assets of the bank were then estimated at $1,013,684.84, and 
that the outstanding liabilities as $189,243. With this estimated 
capital the bank advertised it would redeem its bills at parr, 

The above estimate of assets proved too high. The non-mortgage 
So. Ca. R’y bonds specially fell off in value, and the above estimate of 

habilities (1860) proved too low. 
130 When the bank was reorganized as the National Banking 
Association the capital was fixed at $600,000, in 187 


W. C. COURTNEY, 


» 


Sworn to before me this 2d day of Septem ber, A. D. 1881. 
Rk. G. O'NEALE, 
Notary Public. 


13] THe UNITED STATES OF AMERICA, 
District of South Carolina > 


Evma J. BLacktock ef al. vs. Jacorn SmMate ef al. 


B. H. Rutledge, Esq’r, complainants’ solicitor: Messrs. Simons & 
Bsa _ ag States, all | 
Siegling, attorneys for defendants; Sam’! Lord, of counsel. 


CHARLESTON, 8S. C., March 22, 1880. 


At a reference held before E. M. Seabrook, special examiner in 
the above-stated cases, this day, commencing at 11 o'clock a. m. 
(present, the attorneys above mentioned), the following testimony 
was taken on behalf of the defendants above mentioned : 


Ropert N. GourpDIn, being duly sworn, testifies as follows: 


Direct examination by Jas. P. Lesesng, Esq. : 


©. What has been your residence ? 


A. My residence has been Charleston, ever since the year 1821, 
until the-time I resided in Savannah, after the war, up to 
132 about three years ago. 
Q. What is now your residence ? 

A. Charleston. 

@. Do you know Mr. John F. Blacklock? 

A. Yes, sir; 1 am certain I have known him since 1831; perhaps 
seven or eight years hefore. 

Q. Where was his home during that time? 
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A. I believe, Charleston: I have known him to live here, except 
when he was in Europe, during the war. 

Q. Do you know whether it was a temporary absence, and whether 
he returned home or not ? 

A. Yes, sir; I know he returned to resume his home here; I un- 
derstood it to be only a temporary absence. 

Q. Do you know, of your own knowledge, whether he was born 
here ? 

A. I don’t. 


Q. You know of his return from Europe? — 
A. Yes, sir. 
Q. Do you know if he lived here ever since his return home? 
A. Yes, sir. 
1338 Q. Do you know that he lives here now ? 
A. Yes, sir. 
Q. Do you know whether or not his three daughters—Emma J., 
Mary, and Helen J. Blacklock—have always lived with him ? 
Ay Yes, sir; I know that. 
Q. Do you know whether those ladies were born in this State ? 
A. Well, I can’t say that I know that; those are things of the 
past—a long time; but I am perfectly satisfied they were born here. 
I was a groomsman at Mr. Blacklock’s wedding, and had more or 
less to do with his family ever since. 
Q. Were these children born before he went to Europe? 
A. Yes, sir; his wife died before he went to Europe. — 
Q. When did he go to Europe ? ; 
A. Some time in the summer of 1861. 
Q. Do you know, of your own knowledge, that he has always been 
in Charleston since? 
A. Yes, sir. 
@. You must know whether these children were born in 
134 South Carolina up to that time? 
A. Yes, they were born here. 
Q. Do you know whether these three ladies are still living with 
their father ? 
A. Well, I don’t know of my own knowledge that they are not 
living with their father now. I have been told not to say anything 
od 


that is hearsay. 

By Mr. RutLepGe: We object to anything that is hearsay. 

By the WITNEss: Mr. Lesesne, I have seen a bill filed by Rutledge 
& Young, or by Mr. Henry Young, where two of those |: adies swear 
in the city of Savannah that they are residents of Georgia, so I 
presume what I heard on that subject to be true and that they 
are over there. 


(Objected to by complainants’ solicitors.) 


By Mr. LesEsne: 
@. As I understand, you are informed and believe two of these 
| ladies have left their father’s house and are now living in - 
135 Georgia? 
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| believe SO. 
Q. Do you know when they withdrew from their father’s house? 


A. The bill states the lst of October. 


a lected to ae complainants on the ground that the bill speaks 


for = tse If. 
No questions in cross-examination. 
Joun F. BLacktock, being duly sworn, testifies as follows: 
Direct examination by Jas. P. Lesesn 
Q. Are you the father of Emma J. & Mary who have brought 
suit against Olney Harleston, Jacob Small, & others ? 
A. I ami. 


J. Are you a citizen of South Carolina ? 
A. Yes, sir. 
. W ~ is your home? 
\. 55 Meeting street, Charleston. 
©. How long has your home been in 
A. I was born here, to begin with. I lived here until 1861, when 
I went to Europe. I returned in 1866 and went back in 1867 
came back in 1874, and have been living here ever since. 
(). From 1874 to the present time ? 
136 A. Yes, sir; except I was in Summerville and on Sulli- 
van’s Island, if you count that. 

©. You have three daughters? 
A. Yes, sir; three daughters. 

(). Have those ladies lived with you at that time? 

A. Always. 

(. Do they live with you now? 

A. No, sir; two live in Georgia. 

(). Since what date? 

A. | ary k it was about six months ago 

Q. Could you state positively whether it was October, 1579, or 
not? 

A. It was very early in October that they went there—the very 
be olnning of it 


_ 


Charleston ? 


—) 


‘4 


). Then your remaining daughter, Helen, remains with you’ 
A. Yes, sir 

). These ladies are unmarried ? 

A. Yes, sir; all three of them. 
¢ 
A 


~~ 


Were your daughters born here’ 


Yes, si 


Cross-examination by H’y E. Youna, Esq.: 


eet 


Q. Two of your daughters have moved to Georgia? 
A. Yes, sir. 
137 ©. Which ones? 
A. Helen J. and Mary. 
Q. They moved there early in October, you say? 
A. Yes, sir; the very beginning of October. 


—e 
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Q. Do you know whether they have abandoned their residence in 
South Carolina? 
A. They have. 


@. Absolutely? 
A. Ok, MP. 
Q. Entirely? 
A. Yes, sir. 
Q. Do you know where there residence is now? 
A. Savannah, Ga., 158 Liberty St. 
Q. Has that been their permanent residence? 
A. Yes, sir; ever since. 
Q. Do you know that that is their home? 
A. Yes, sir. 
“Redirect examination by Mr. LEsEsNE:” 
Q. What was the object in going to Savannah? 


). 
A. To try and get justice. 
). In what way? 
: A. ‘Ie get into the United States court. 
138 Q. ‘lo acquire jurisdiction ? 

A. Yes, sir. 

Q. You say these ladies are living in Savannah, at 158 Liberty St.? 

A. Yes, sir. 

Q. How long do they propose to live there? 

A. I can’t say how long. The fever may drive them out. Until 
it is unsafe to remain there any longer. 

Q. You don’t know for what period they intend to remain? 

A. The period they engaged for is until the first of next month, 
the first of May, and if it is unsafe to find some other place. 

Q. Do they intend remaining over the Ist of May ? 

A. It depends on the climate. I can’t undertake to say whether 
it will be healthy or not. 

Q. When this case is decided will you say on your oath whether 
those ladies intend to return? | 

A. Their intention just now is not to return. 

Q. On your oath, don’t they intend to return to your home at the 

conclusion of this case ? | 
139 A. They don’t intend to return to my home in Charleston. 
Q. They intend to return to your home somewhere else, 
then ? 

A. I should suppose so. 

@. They left home in October? 

. Yes, sir. 
. Don’t you know whether they intend to return? 

. May be if we are through I would go to them instead of. their 
coming to me. 

(. Suppose you fail or lose the case ? 

A. Time enough to consider then. How can I tell what I am 
going todo? ‘Tlieir intention is to remain in Georgia. My inten- 
tion is to go to them if I have the means. I am a poor man, work- 
ing for my living, and I can’t give it up. 


A 
Q 
\ 


= 
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(). That is their intention, whether they win or lose ? 

A. 1 can’t undertake at present to say what they intend to do, and 
what I will do. 

®. You don’t undertake to say what their intention is? 

A. I don’t. How can I answer for another? 
140 ®. Did you talk to them or have any conversation with 
your daughters as to plans for the future and upon their in- 

tentions of returning to South Carolina? 

A. I have not. 
(). You don’t know what their intentions are 

A. They have not given me their intentions of returning or re- 
maining here. I can’t say what their intention is. 

(J. Have you nol had a conversation with your daughters of their 
return to South Carolina at the conclusion of this case? 

A. So far, thev have expressed no wish to return. 

Q. Have you had any conversation with them? 
A. | presume I have. I don’t say I have had. 
(). Whether you have or have not? 
A. I should say | have not. 


7; 


) 
i. 


— 


Q. What conversation have you had with your two daughters as 
to their return at the conclusion of this case? 
14] A. No further than they said they did not want to return 
here. 
. Have vou ever had any conversation with your two daughters 


on the subject of their return to South Carolina at the close of this 
case ¢ 

A. No, sir 
©. Have you ever had a conversation with your daughters rela- 
tive to their permanent abode at the conclusion of this case? 

A. No, sir. 

Q. Just now, in the course of your examination by Mr. Young, 
you stated your daughters were living at 158 Liberty street, Savan- 
nah, and intend to remain permanently ? 

A. Yes, sir. 

(©. How do you know that? 

A. They engaged rooms until the first of May and they expect to 
stay there if there is no sickness in the place. I can’t explain any 
plainer than that. 

The reference was then closed and adjourned. 
ib. M. SEABROOK, 


Spe cial Kram mer. 


14? Tue Unitrep STATES OF AMERICA. 
Tistrict ot SY)? th f arolina : 


EwumMaA J. BLAcKLocK & Mary BLACKLOCK 
vs. 
JACOB SMALL ef 
CHARLESTON, S. C.. June 17, 1880. 
A reference was held in the above-stated cases this day, commenc- 
ing at 11 o'clock a. m., before E. M. Seabrook, special master. 
7—148 
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Present: B. H. Rutledge, Esq., and Henry E. Young, Esq., for 
the plaintiffs; Messrs. Simons & Siegling & Sam‘! Lord, Jr., Esq., 
for the defendants. 


EmMA J. BLACKLOcK, being duly sworn, says: 


Direct examination by Mr. Youne: 


) 


Q. Will you state your name and age 
A. Emma J. Blacklock, and I am thirty-nine years old. 
. Where were you born ? 
A. In Charleston, 8. C. 
(). “ae long did you live here ? 
143 A. Until 186] 
@. What did you do then ? 
A. I then went to Europe, and remained there until 1866. 
Q. Did vou return here? 
A. I returned in 1866 and staid until 1867. 
Q. Where did you go to then ? 
A. To Guernsey, Europe. We staid in Europe all the time until 
874; then I returned to Charleston, and I staid here until 1879 
when I left for Georgia. 
@. About what time? 
A. The 2d of October. 
Q. What was your intention in leaving for Georgia ? 
A. To make it a residence. , 
Q. Did you or did you not give up or abandon this State as your 
home? 
A. I gave it up entirely and intended to remain in Georgia. 
(). For how long ? 
A. The rest of my life. 
Q. Do you know Mr. Alfred Chisolm ? 


A. I do. 
@. Did you have any conversations with him? 
144 A. Very few; I spoke to him once or twice on personal 


matters—just an ordinary conversation. 

Q. Where was this? 

A. At Miss Winter’s, No. 158 Liberty street. 

Q. Where you had been living? . 

A. Yes, sir. 

Q. He says you spoke of Charleston as your home and of your in- 
tention to return on the lstof May. Will you state what occurred ? 

A. Mr. Chisolm is mistaken in saying that I said so. I had no 
a of returning on the Ist of May permanently. I never told him 

. he must have got this’ impression from other directions. 

@ You did not say to him you intended to return ? 

A. No, I did not. 

Q. Since when is it that you went to Georgia? 

A. Second of October. 

Q. Where have you resided steadily ? 

A. No. 158 Liberty street, Savannah, Georgia. 

Q. Mr. Chisolm says that they, meaning you and your sister, 
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which he afterwards limits to yourself, said you expected to 
145 remain 6 months, until May, and then return home? 

A. No; I think Mr. Chisolm made a mistake. I did not 
know that my rooms had been taken until May. I thought it was 
for the winter, and I found it meant May 
(J. What do you mean by YOUP roonls had been taken ? 

They were taken at Miss Winter's; | have the rooms now, 
at the present moment. My .uggage, Xc., is in Miss Winter’s house 
now, and has been there since last October. ‘The rooms were taken 
to the first « f May because she makes her arrangements that way. 
[ was not aware of it. Then she extends her arrangement s after- 
wards. 


Lo 
{ 


hey are exte nded now ? 


Q. T 
A. Yes, s 
Y 


(). You lid not know that when vou first went there? 
A. Not when I first went there; we staid at Miss Winter's; we 
intended to stay there or — any other house in Savannah. 
(). Mr. Chisolm Ssavs he heard you say this several times 
146 in his presence. Did you have many conversations with 
him ? 


A. I have no recollection but of that on 
Q.. You are entirely confident you gave him no grounds for saying 
this? 

A. Not the slightest. 

Q. Have you any intention of returning to Charleston ? 

A. None at all. 

(). Then you swear, when you left ( ‘harl ston to fo to Georgia you 
went there with the es of making that your home and giving 
up South Cat — a forever 

A. Yes, si 

(). Did ak prior to going to Georgia, make an effort to find an- 
other home? 

A. Yes, sir; in Virginia. I left here August llth and went to 
Virginia, but the climate was too cold. We returned the 11th 
of September, and staid in Charleston until the 2nd of Octuber, and 
then went to Georgia. 

@. You went to Virginia for what purpose? 
147 A. Making a home in Virginia instead of Georgia. 

(). And you found it would be too severe to stay in winter 
and you determined to seek some other Stat 

A. Yes, sir. 

(. Where did you go to from Virginia ‘ 

A. Charleston, 8. C. 


/ 


“ Cross-examination by Mr. Lorp:” 
Q. You spoke of going to Europe on several occasions? 
A. Yes, sir. 
Q. When did the determination to abandon your home in 
Charleston and acquire a new home elsewhere first enter your mind? 
A. Last June. 
Q. What were your reasons for forming that determination ? 


> | 
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A. To get this case brought intothe United States court, as a sim- 
ilar case had already been decided, 
(). What case is that you refer to? 
A. Mrs. Carson’s. 
Q. Was your determination to change your home permanently a 
matter of conversation before you left Charleston ? 
148 A. Of course, I had to tell my father 1 intended to leave 
South Carolina and go to Georgia. 
Q. You said it to your father? 
A. Yes, sir. 
Q. State exactly what occur-ed between your father and yourself. 
A. Nothing more than I meant to change my home in order to 
bring this case, and he consented to my doing so. 
@. Did you state to him for how long a time? 
A. I expected to stay there always. 
. Did you announce it to your father? 
A. I did. 
Q. In your conversation with him you stated distinetly your in- 
tention to leave? 
A. Yes, sir; I meant to leave South Carolina and live in Georgia. 
Q. Permanently? 
A. Yes, sir. | 
Q. Could there have been any doubt on his mind as to that? 
A. I should say not. 
Q. Did you converse with him on one occasion only or on several 
occasions ? 
A. Several times. 
(. There is another sister, is there not? 
149 A. Yes, sir. 
Q. She remains with your father? 
A. Yes, sir. 
(. Have you any means of support except what your father 
you? 
A. Very small. 
Q. You depend upon him? 
A. Yes, sir. 
Q. For your livelyhood? 
A. Yes, sir. . 
Q. Your father is a gentleman of very limited means? 
A. Yes, sir. 
Q. Altho’ once wealthy, very much reduced in his old age? 
A. Yes, sir. 7 
(. In case this suit is determined adversely to you, where do you 
expect to make your home? 
A. In Georgia. 
Q. You propose, then, to entail upon your father the additional 
expense of living in Georgia, whether you gain this suit or not? 
A. Yes, sir. 
Q. When did you first discover that Mr. Robertson received pay- | 
ment of this money? | 
150 A. After my return here in 1866. 


~ 
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Q. You then discovered the receipt of this money ? 

A. Yes, sir. 

Q. When did you discover the receipt of money by Mr. Robertson 
from Harleston ? 

A. The first payment was from Mr. Small ; it was only lately | 
found out about Harleston. No: | am wrong. I think it was in 
1866 also. I know it was after we came back here. 

(. Have you from that time to the filing of this bill ever taken 
steps to set aside this payment by Harleston to Robertson ? 

A. Not Harleston, but Mr. Small. 

Q. You acquiesced, then, without objection in the payment by Mr. 
Harleston of this money until the filing of this bill? 

A. No, sir; we claimed that Harleston has not paid it. 

, ‘To whom did you make this claim ? 

A. Made it to himself? 

Q. Did you tell him ¢ 
15] A. I did not tell him so. 
(. Who told him ? 

A. I did not tell him so; we requested our solicitors to do so. 

(). Who are your solicitors ? 

A. Messrs. Rutledge & Young. 

(. Did they do it? 

A. Yes, sir. 

Q. Are you certain of that? 

A. Yes, sir. 

(. Did they tell you ? 

A. They wrote me that they had. 

Q. Why did you not change your residence at an earlier day, so as 
to get your case into the U.S. court in the case of Harleston ? 

A. We changed our residence as soon as we found a prior case 
had been decided, and to bring it into this court we would be obliged 
to leave South Carolina. 

Q. The decision in Carson and Robertson then induced you to 
change your residence ? 

A. It finally induced us to change our residence; we had been 

trving it before; in 1866 we were trying. 
152 ©. When did you first determine to change your residence 
to some other place ? 

A. In 1879. 

Q. When was it your first intention to change your residence 
elsewhere permanently ? 

A. Since 1867; we went abroed to stay away entirely. 

Q. You went away in 1867 with the intention of remaining away 
finally ? 

A. Yes, sir. 

Q. Making your home where ? 

A. In Europe. 

(). You abandoned that idea ? 

A. We were obliged to return to Charleston on account of loss of 
money. 


zz 
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Q. When this case is ended what would be your purpose of re- 
maining in Georgia ? 

A. As we now reside there I intend to live there. 

(). What reason would you have for living away from your father 
and sister when this litigation is over ? 

A. My father and sister can join us there. 
153 Q. Is it the determination of your father and sister to join 
you in Georgia when this case is over in case it should be 
lost? | 

A. It is my father’s and sister’s intention to join us in Georgia, 
whether the case is concluded or not, at any time they can do so. 
As long as he has the means of support in Carolina he will stay 
here. Our means are limited, and his means of support may be 
taken away from him, and he may as well come to Georgia and join 
us there. 

Q. What inducement have you to remain in Georgia, away from 
your father and your sister, after the termination of this case, should 
he’ we join you there ? 

Because we went there with the intention of staying there; 
Pt nam we intend to carry out our intention, and will remain 
there. 

Q. What inducement would you have to remain in Georgia, away 
from your father and sister, if your father’s means would not permit 

him to join you ? 


154 A. I would have no inducement to return to South Caro- 
lina. 
a It is your intention, then, to remain permanently in Georgia? 
, 20. 


* Even tho’ you should lose this case‘and your father and sister 
unable to join you? 

A. Yes, sir. 

Q. I asked you some time ago what was your inducement to 
change your home. You stated that your only inducement was to 
get this case into the U.S. court; to give it jurisdiction. 

A. Yes, sir. 

Q. W hen, therefore, the case is over, what inducement would you 
bave to remain in Georgi a? 

A. Because it is our intention to make it a home. 

Q. For what purpose ? 

A. For living in it. 

Q. You expect, then, to live there entirely for the rest of your 
life ? . 

A. Yes, sir; for the rest of my life. My father can answer for 
himself. I intend to remain in Georgia. 

Q. When you went to Savannah, who engaged rooms for 

you? 
155 A. Mr. Lewis Young. 
Q. What was the original contract made with your land- 


lady ? 
A. For the winter. 
Q. To terminate when ? 
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A. I took it we were to remuin all the time, unless we became 
dissatisfied. As long as we were satisfied we would remain there. 
She stated the winter terminated in May. 

©. Were the rooms taken for six months ? 

A. Not to my knowledge. 

Q. They were not taken for an indefinite time? 

A. They were taken for as long as we choosed to remain; we either 
intended to remain there or some other house in Sav’h. 

(J. How were the rooms engaged ” 

A. For the winter. 

Q. They were not engaged for as long as you saw fit to remain 
there ? 

A. Yes, sir. If it suited us to remain. I told Miss Winter we 
would stay as long as we were satisfied. 

. In the contract made between Mr. Young and Miss Winter, 

was there any stipulation as to time? 
156 A. I was not present. 
(). Did you inquire if there was? 

A. No; Miss Winter told me. 

©. What did she tell you: 

A. She told me for the winter and that it would end in May, but 
[ was to remain longer. I havethe room now, and I am paying for 
it to-day. | 

Q. You continue to pay now the same rent you paid during the 
winter ? 

A. She charges me by a private arrangement between us. She 
does not charge me for board, but while I am out of the house | 
am charged with lodging. She certainly would charge for lodging. 

(). Do you pay so much a room instead of board? 

A. Yes, sir. 

. Have you any relatives in Savannah ? 

A. Very distant. | , 

Q. Did you not go to Savannah originally under the belief that a 

six-months’ residence there would be sufficient for the pur- 
157 ~—iposes of this case, and you intended to return at the end of that 
time ? 

A. I did not; my counsel told me I could not return; that when 
I went I must stay. 

(). How did he come to mention that ‘ 

A. Only on the bearings of the case. 

Q. Up to the time of your removal to Savannah you have always 
lived with your father ? 

A. Yes, sir. 

Q. And you resolved to abandon your home, your father, and 
sister, and separate yourself from them forever? 

A. | resolved to go to Georgia. 

Q. In case they should not be able to join you after the termina- 
tion of this suit, what will you do? 

A. Remain in Georgia. 

Q. You went and intend to stay there simply for the purpose of 
giving jurisdiction to the U. 8. court? 


4 
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A. I left this State with the intention of going to Georgia to re- 
main there with the hope that my father and _ sister would join me 


158 


a 


i 
A. 
Q. 


there. 
Q. If they cannot you will still persist in remaining there ? 
I will still persist in remaining there. 
When did you first find out you were owner of this bond ”? 
[It was a long time back. 
When did you first find out that you and your sisters were the 


legal owners of the two bonds given your father by Harleston and 
Small ? 


A. 
Q. 
A. 


It was somewhere in 1866 or ’68. 
After your return to this country 
The small bond I knew of in 1861. 


a 


Q. When did you find out that the bond was assigned to Rob- 
ertson in trust for you and your sister ? 


A. 


That was in 1866, when we came back, but I knew of the 


Small bond before. I knew the house had been sold, and my father 
told me he had given us the money: that when he had sold the 
house he had given the money to his children. 


Q. W That relation is Robertson to you ? 
A. He is my uncle. 
. You say that you were informed by your solicitors that 


they had given notice to Harleston that you claimed this as an im- 
proper payment? 

A. Yes, sir. 

Q. When were you informed by them that this notice had been 
given ? 

A. It was in the fall of 1879. 


Redirect examination by Mr. Youna: 


Q. You have been asked about your means of support depending 
upon your father. Who owns all the property in your family ? 
A. My sisters and myself. 


Q. 


Your father owns none? 


A. No, sir. 


Q. 


Do you and your sisters contribute to the support or not of his 


household ? 


A. 
(). 
A. 
Q. 


. So you are not entirely dependent on your father ? 


Yes, sir. ‘ 
How ? | 
By a little income coming from a plantation. 
Don’t you do work to support yourself ? 
Yes, sir; we do. 
W hat sort ? 
A. Sewing. 
Q. Have you not been in the habit of making certain arti- 
cles and sending them North? 
Yes, sir. 
What are they 
Lace and palmetto work. 


. Not entirely. 
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Q. You spoke of the expectation and hope of your sister and father 
coming to Georgia to be with you; state if there are any steps taken 
to realize that. 

A. We have already written to try and get information in regard 
to a farm in the neighborhood of Marietta with a view of staying 
there. My father’s means of support have been lately taken from 
him. | 

Q. Since his return from Europe what has been his means of sup- 
port? 

A. For the past two years he has been treasurer of the Charleston 
& Savannah Railroad. 

Q. Was it a permanent employment to which a termination was 
expected ? 

16] A. I believe it was expected to terminate on account of the 
road being sold. or A prospect Or 1ts being sold. 

Q. Did or did you not know the road was under litigation? 

A. Yes, sir; I did. 

Q. When you went to Europe you went there with the intention 


LO stay away entirely ‘4 


A. Yes, sir. 
(). You uve that up on account of the time? 
A. Yes, sir. 


©. How long have you entertained the idea and been trying LO 
make arrangements about a home in Marietta, Georgia? 

A. I wrote, I think it was in March. 

Q. Was it before or after the examination of your father and other 
witnesses here in this court? 

A. It wasin the beginning of March. I don’t remember when they 
were examined. 

Q. Have you any relatives in Charleston? 

A. Very distant. 
162 Q. Have you any here at all? 
A. A few, very distant. 

@. You spoke of the advice of your counsel. State what your 
counsel told you was absolutely necessary LO acquire jurisdiction. 

A. To leave South Carolina; give it up as a State and home; go 
to some other State and remain there. 

(). So it was a sacrifice to separate from your father ? 

A. Yes, sir; it was. 

(. You understood what you were going to do and made up your 
mind to make this sacrifice? 

A. Yes, sir. 

Q. You swear solemnly that you intended, on 2 Oct., ’79, to make 
Georgia your home forever ? 

A. Yes, sir. 

©. And it is your intention still? 

A. Yes, sir; I intend to remain there. 


S—148° 
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163 Mary Biackiock, being duly sworn, says: 


Direct examination by Mr. Youna: 


Q. Will vou state your name? 


A. Mary. 
@. Your full name? 
A. Mary; that is all. 
Q. And your age? 
A. 35 years, 
. Are you one of the plaintiffs in the case against Small and 
Harleston ? 
A. I am. 
Q. Where were you born? 
A. Charleston. 
Q. How long have you lived there? 
A. Until 1861. 
, Q. Where did you go to then? 
A. Europe. 
(). Staid there? 
A. Yes, sir. 
Q. For what purpose ? 
A. We went at first to travel. 
Q. What happened to you in 1861? 
A. The war broke out and we went away. 
Q. Did the fact of there being war have any effect upon your 
going? 
A. We went sooner in consequence of the war. My father 
164 had always promised to take me away to Europe. We staid 
there until 1866, then returned; then went back again In 
1867: when we went the last time we left not to return. 
@, Did you change that intention ? 
A. We changed it because we were forced to it. 
Q. You staid here after your return until you went away ? 
A. Until last October, when we left for Georgia. We went first to 
Virginia. 
Q. Was it your intention to stay there? 
A. Yes, sir; we went there in August. 
Q. How long did you stay ? 
A. About a month. 
A. Why did you leave ? 
A. Because the climate was too cold, and we would prefer Georgia 
as a residence. 
Q. When did you go to Georgia ? 
A. The second of October. | 
Q. What was your intention in doing so? 
A. To live there and make it a residence or home. 
165 Q. For how long ? 
A. Forever. 
Q. To make it a permanent home? 
A. Yes, sir. 
Q. Where did you stay in Georgia? 
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A. No 158 Liberty street, Savannah. 
. Your own house ? 

A. We boarded with Miss Winter. 

Q. Have you the rooms still? 

A. We have. 

(). Do you know Mr. Alfred Chisolm ? 


A. I do. 
©. How often have you met him ? 


A. One or two occasions only, lately. 
Q. What conversation did you have with him in regard to this 
sult? 
A. I had no conversation with him; my sister had. 
(©. Were you present? 
A. Yes, sir; she told him that we had left South Carolina to be- 
come citizens of Georgia and residents of Savannah. 
Q. Mr. Chisolm says that your sister said that for the pur- 
166 poses of this suit you and she were to stay there for 6 months, 
~and that you-and she expected to return by the first of May. 
Did you ever hear it? 
A. Not one word—never. 
©. Have you heard any such conversation between her and any- 
body else? y 


A. Never. 
Q. Have you ever spoken of returning to Charleston within six 


months? 

A. No, sir. 

©. You heard no such conversation 

A. None at all; I was present; I did not hear any such. 

©. You went to Georgia the 2nd Oct’r, 187, to make it your per- 
manent home? 

A. Yes, sir; I did. 

Q. And it is your intention still? 


A. Yes, sir. 


“Cross-examination by Mr. Lorp: ” 


} 


©. You left Charleston several times with the determination of 
not returning? 
A. Once before in 1867, when we went to Europe. 
167 Q. When you went in 1861 with what intention was it? 
A. With the intention to travel—nothing else. 
Q. That was according to a promise your father made you that 
he would take you traveling? 
A. Yes, sir. 
Q. It did not contemplate anything like a protracted stay in 
Europe? 
A. No, sir; nothing of that kind. 
Q. Your father wasthen in a large business? 
A. Yes, sir. 
Q. When you went to Europe, was it to get out of the country 
during the war? 
A. Partly to be away during the war. 
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Q. You did not contemplate remaining in the United States dur- 
ing the war? 

A. No, sir. 

Q. When did the thought of your leaving your home in Charles- 
ton and exchange for ita residence in another place tirst assume 

shape in your mind? 
168 A. Since a similar case as ours had been decided. I refer 
to the case of Mrs. Carson. 

When did you first discover that you and your sister owned 
the two bonds and mortgages given by Mr. Small and Mr. Harles- 
ton to your father? 

A. I heard long ago my father tell. us, as well as I remember, 
that he had sold the house to Mr. Small, and had put in our names 
the bond. 

@. When did you discover that you were owners of the Harles- 
ton bond upon which this suit was brought ? 

' A. We became owners of that when my aunt died in 1868. She 
left us some property. My two aunts died; they both left us every- 
thing. 

®. What were your aunt’s names? 

A. Mrs. Rowand and Mrs. Robertson ; they left us property, and 


— 


it was in that we became possessors of the bond. 
Q. When did your aunts die? 
A. Miss Robertson died in 1868, and Mrs. Rowand died after 
1870. 
169 (y. It was after the war ? 
A.* Yes, sir. 


Q. And you then ac quired ownership of this bond ? 

A. Yes, sir; 1t was left us.as the property of Mrs. Rowand; it 
came to us after Mrs. eon death. We knew the terms of both 
wills. 

Q. What was your aunts’ first names‘ 

A. Susan Robertson and Helen Rebecca Rowand. 

Q. Referring to Small’s bond, when did you first find out that 
this bond had been paid in Confederate money ” 

A. Not until some time after. We knew nothing of it at the 
time. 

Q. Was it after your return to this country ? 

A. It must have been in 1866: we came back in 1866, anc, I 
think, it must have been after. 

Q. When did you find out the Harleston bond had been paid 
in Confederate money ? 

It was after that again we found it out. 
170 (). Give us, as near as you can, the date. 
A. I really can’t give the exact date. 

Q. Was it before you went back to Europe? 

A. Yes, sir; certainly. 

Q. You went back when ? 

A. In 1867. 

Q. Did you at that time make any claim against Harleston? 

A. No, sir; against Mr. Small we did. 


/; 
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(). You have dune nothing to enfore 


A Nothing to enforce it. 


L{2 (). Before going to Georgia you | always lived with your 
father and sister? 
A. Yes. sir 
(. Your sole inducement in going Georgie 1s to give jurisdic- 
tion to this court’ 
A. Yes, sir 
(). Have you now any other induce! oO remain in Georgia, 


except to retain jurisdiction in this « 
A. I intend to live there. 
(). Have you no other inducement 


to retain the jurisdiction in this court 


A. 1 wish to stay there. 
\) What other reasons have you 


A. Beeause | like to do it. 


have no intention of coming back 
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Q. To leave him finally ? 
70 A. Yes, sir; unless he comes to us in Georgia. 
Q. Did you before you left have any conversation with your 
father on the subject of this change of residence ? 


A. Certainly. 
Be kind enough to say what purpose you expressed to him? 


< 

A. That I intended to leave and stay in another State. 
Vv. F inally ° t 

A. » es, sir. 

Q. Was that purpose expressed repeatedly ? 

A. Yes, sir. 

(). are fathy 

A. Yes, , 

(). ae ha ave had several conversations with him ? 

A. Certainly; to arrange our plans. 


(). * ‘ll of hes conversations you left no doubt on his mind of 
your intention to remain in Georgia ? 

A. Not that I am aware of. I don’t know what his impressions 
were; my intention was to go to remaia. 

(). At Savannah what was the length of the time for which your 
board was engaged ? 

A. We boar de d at Mi iss Winter’s. 

Q. To terminate when ? 

A. I was not aware when it terminated; it wassaid in March. 
174 ©. Where were you to go then? 
A. To remain in Savannah. 
Q. Where do you expect to stay? 
A. In Savannah. 
“ Redirect examination by Mr. Younec: 

Q. You say your father aud yourself spent some time in Europe 
during the war? 

A. Yes, sir. 

Q. How did your father support himself during that time ? 

A. By speculating in cotton. 

Q. Was he engaged in business ? 

A. One time before he speculated in cotton. : 

Q. When you came back in 1866 to look after your property, was ' 
it your intention to remain permanently in this place or return to 
Europe ? 

A. To return, if possible 

Q. You say you began your case against Capt. Small; what was 
the result? 

A. It was dropped. 

Q. Can you give the reasons? 

A. Because there was a similar case decided against minors 
175 in South Carolina, and we decided to drop the case for a time. 
Under whose advice? 

A. Our lawyers. 

Q. Who were they? ; 

A. Messrs. Rutledge & Young. 
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©. Were you and your sisters and your father pleasantly received 
when you came back in 1866? 
A. Yes, sir; very pleasantly. We have been always. 
(. Did you or your sister have any conversation with your father, 
Or any Ol else . based 1 upon the bringing of these cases? 


A. Yes, sir. 
(). What was 


winning or | 


intention of yours 


the 


osing t 


ia om 
and sister in case 


of vour 


A. We never for one minute thought of it. If we shot ue win or 
lose it is our intention to remain in Georgia. We are trying to buy 
a farm in Georgia. 

(J). W here? 

A. At Marietta 

. Have you endeavored to carry out that idea? 

A. Yes,sir. We have written several times for inform nation. 
176 ©. What has been your father’s employment lately 
Treasurer of the Charleston and Savannah railroad. 

Q. Was not your father’s employment as treasurer a very uncer- 
Lain on 

A. Yes, sir; it was a very uncertain one, because the road was to 
be sold. 

@. Will you state again your hope and expectation when your 
father lost his employment ? 

A. it 1s our hope and expectation that he will come to us 1n 


Georgia. 

(. When you engaged your 
them for the winter. 

A. Yes, sir 

Q. With any understanding afterw 
you 4 emp 


A. Yes, 


rooms 


7 
uiras ¢ 


afterwards. 


C). Ar ds you know — engage- them ? 
A. Yes 
vr en long ? 


iy 
I 


rom month to month. 


Q. Why? 
177 A. because of our rolng to Mari 


Savannah in summer is not very hi 


of vellow fever. and if it comes, of rs 


CO} 


(). Has that influenced you In engag 
month * 
A. Yes, sir 


(. Do you swear solemnly that on th 
you went to Georgia you went for 
home ? 

A. Yes, sir 

©. And to abandon South Carolina a 
Yes, sir. 
And that 
Yes, sir 


You have not changed it? 


~~ Vi 


+) 


is your intention now 


ilthv. 
, we 


2nd of ( ictober. 
the pu 


hy y 


savanna 


f your retaining them if 


tta. and the climate of 
and there is danger 
would not stay there. 


ring rooms from month to 


IS79. when 


making it your 


“pose of 


ur home forever ? 


64 EMMA J. BLACKLOCK ET AL. VS. JACOB SMALL ET AL. 


A. No, sir. 
Q. When do you expect to return to Savannah ? 
A. In this month, to go on to Marietta. 
Q. It depends upon your going to Marietta ? 
A. Yes, sir. 
178 Reference was then adjourned to Saturday, 11 o'clock a. m. 
EK. M. SEABROOK, 
Special Master. 


CHARLESTON, S. C., SATURDAY, June 19, 1880. 


By agreement of of the solicitors in this cause the reference fixed 
for to-day was adjourned to Thursday, the 24th, at 11 o’clock a. m. 
E. M. SEABROOK, 
Special Master. 


CHARLESTON, S. C., THurRspAY, June 24, 1880. 


By agreement of the solicitors in this cause the reference fixed for 
to-day was adjourned to Friday, the 25th, at 12 o’clock m. 
EK. M. SEABROOK, 
Special Master. 


CHARLESTON, 8. C., Frrpay, June 25th, 1880. 
A reference was held this —, commencing at 12m. 
Present: The solicitors engaged in the cause. 
179 The testimony of Emma J. and Mary Blacklock, taken at 
a previous reference, was read in their presence for the pur- 
poses of correction. 


EmMA J. BLACKLOCK recalled. 
“Examined by Mr. Youne:” 


Q. In answer to the question in your examination, “ You spoke 
of the advice of your counsel; state what your counsel told you was 
absolutely necessary to acquire jurisdiction,’ you said, “To ve 
South Carolina; give it up asa State and home; go to some other 


¢ 


State and remain there.” Remain there how long’ , 
A. Permanently. 
@. You say to what Mr. Chisulm said, “I had no idea of return- 
ing on the Ist of May; I never told him so.” 
A. I meant to say I did not mean to return permanently, but be- 
lieved I had to return here to give testimony when the court met. 
Q. When were you informed would be that time? 
180 A. The end of April or the beginning of May. 
Q. Who told you so; who informed you ? 
A. My counsel. 
Q. Did you have with your father or sister any conversation 
about what you would do or not do in case you win or lose this case, 
based on the contingency of winning or loosing ? i 
A. No; I never had. 
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Q. About your lodging ; has anything taken place since your ex- 
amination? If so, state it. 

A. Since I was examined, altho’, as I believed, in possession of 
the room, “e Miss Winter put some one in the room from the 2nd 
to the 18th | f May, and refuses to take the money for the lodging 
for the 16 da ays. 

(). That = since you gave your testimony 
A. Yes 


Cniieiiaiiial by Mr. LESESNE: 


‘) 


Q. You never told Mr. Chisolm you were going to return to 
Charleston ? 
A. No. Sl] 
181 Q. Did you tell Mr. Chisolm you were going to retu’n to 
Charleston for any purpose ¢ 
A. I don’t remember ever telling him that I was going to return. 
If I did, I did not mean to return permanently. 


MARY BLACKLOCK recalled. 


hxamination by Mr. Youna: 
(). Referring to this conversation of Mr. Chisolm, can you give 
an account at all as to how he got this impression shown in his tes- 
timony 4 
A. The only way (after thinking it over) that I can imagine he 
got the idea, I told Mrs. Chisolm we had rooms at Miss Winter’s 
until the 2nd of May. We took them first for the winter, and in 
speaking to Miss Winter she considered that that meant the 2nd of 
May. I told Mrs. Chisolm we were bound to board at Miss Win- 
ter’s until the 2nd of May; after t nat we could go where we liked. 
[then meant anywhere else Georgia. That is the only 
182. way I can_possib ly account for it. We had no intention of 
leaving Georgia. We only had the rooms until May. 
i, Did you expe ct to come over here to ts stify f 
A. Yes, sir; I knew we had to testify about the end of April. 
(). Who told you? 
A. Messrs. Rutledge & Young. In my former testimony, in speak- 
ing of my father’s business, | mean we went into business alter spec- 


ulat ting in cotton. I thought that the winter we engaged thie 
rooms for meant until the Ist of April About the bond: | meant 


we came into possesslon of the whole bond when my aunts died. I 
am well aware most of 1t belonged to ny mother: therefore became 
ours at her death. My aunt’s death—that Is, Mrs. Rowand—was In 
1S74. 

(). You — of your father as an old man ; how old is he? 

A. Seventy-five years. 
183 " Ciisvaieianiiiias by Mr. LeEsEsNE:” 

(. Did vou say you told Mr. Chisolm ” 

A. [ was speaking Lo Mrs. Chisolm about the rooms we engaged. 


The reference was then adjourned until next Wednesday. 
Kk. M. SEABROOK, 
9—148 Special Master. 
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Exuipit EF. 
Copies of Stubbs from Check-Book of Defendant, Jacob Small. 
184 No. 724. 
March 19th, 1861. Interest on house....... ...ccc cnncce $742 00 
No. 864. 


Oct’r 19th, 1861. Alexander Robertson, trustee for J. F. 
Blacklock, Ist instalment on house in 

Bull St.: 
AEE ORE LEAT ES A $3,600 
I os 147 


- | 


47 OO 


» + 
a - 


) 
No. 9738. 


April 4th, 1862. Instalment on house, Bull street. $2,000 
Interest for 12 months on 


i ee 
2.490 00 
No. 976. 
April 10th, 1862. J. F. Blacklock, for house, Bull 
a En vin dle: See 


ExHisit F. 


In the pass or deposit book kept between Jacob Small and the 
State Bank, Small’s deposits, from 1861, July, and up to April 29th, 
1862, are entered as follows, to wit: 


EEE LET NIT RE $260 00 
Next deposit is as follows : 

April 29th. Gurrency ............. din soeaiaicahetidaiideiailaladll $376 00 
This form of entry continued until June 3rd, 1862, when the fol- 

lowing deposit is entered : 

ESSA TEE $215 00 


185 This form of entry was continued until 17th February, 
1863, when the following occurs : 


February 17th. Deposit, Confederate treasury notes_...... $400 92 
The pass-book shews the payment of the checks hereinbefore set 
forth as given by Small to Robertson. 


Yours truly, 


SIMONS & SIEGLING. 
S. LORD, Of Counsel. 
B. H. RUTLEDGE, 

Per H. E. Y. 
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186 Exuipit “G.” 
THE STATE OF SoutH CAROLINA: 

Know all men by these presents that I, Jacob Small, of the city of 
Charleston, in the said State, am held and firmly bound unto John 
I’. Blacklock in the full and just sum of twenty-one thousand two 
hundred dollars, to be paid unto the said John F. Blacklock, his 
certain attorney, executors,and administrators or assigns; to which 
payment, well and truly to be made and done, I bind myself and 
each and every of my heirs, executors, and administrators, jointly 
and severally, firmly by these presents. 

Sealed with my seal and dated the twentieth day of March, in the 
year of our Lord one thousand eight hundred and sixty, and in tke 
eighty-fourth year of the Sovereignty and Independence of the 
United States of America: 

The condition of the above obligation is such that if the above- 
bound Jacob Small, his certain attorney, executors, or administrators, 
shall and do well and truly pay or cause to be paid unto the above- 
named John F. Blacklock, his certain attorney, executors, or admin- 
istrators or assigns, the full and just sum of ten thousand six hun- 

dred dollars by three equal & successive annual instalments, 
187 the first of which is to be paid on the twentieth day of March, 

anno Domini 1861, together with interest from the date hereof 
upon the said principal sum or so much thereof as shall from time 
to time remain unpaid, to be payable annually until the whole 
amount hereby secured shall be fully satisfied, then the above obli- 
gation to be void and of none effect; or else to remain in full force 
and virtue. | JACOB SMALL. 

Sealed and delivered in the presence af— 

EDMOND DUNN. 

Exhibit “G.” FE. M. Seabrook, special master. 

For value received I hereby assign, transfer, and set over all my 
right, title, and interest in this bond to Alexander Robertson in trust 
for children of J. F. Blacklock. 

J. F. BLACKLOCK. 

Witness: 

GEO. W. MOODY. 

Received 19th March, 1861, of Mr. Jacob Small seven hundred 
and forty-two dollars for one year’s interest, due 20 July, on this 
bond. 

742. J. F. BLACKLOCK. 
Received 19 October, 1861, of Mr. Jacob Small three thou- 
188 sand six hundred dollars in part of the principal and one 
hundred and forty-seven dollars in full of the interest on 
same to date, leaving $7,000 due carrying interest from 19th March 
lust. 


fo 


* 


-” 


$3,600 A. ROBERTSON, Trustee. 
147 


$3,747 
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i Received April 4th, 1862, four hundred and ninety dollars for one 
year’s interest, due 19 ulto., on this bond and two thousand dollars 
in further parts of the principal, leaving 5,000 due from 19 ulto. 

A. ROBERTSON, Trustee. 


Received April 10th, 1862, five thousand and two dollars 7y4; in 
full of the principal and interest on this bond. 
$5,002.14. ALEX. ROBERTSON, 
Trustee for Children of J. F. Blacklock. 


189 Exuisit “ H.” 
THE STATE OF SoutH CAROLINA: 


To all whom these presents may concern I, Jacob Small, of the city 
| of Charleston, in the State aforesaid, send greeting: 
| Whereas I, the said Jacob Small, in and by certain bond or obli- 
| gation bearing even date herewith, stand firmly held and bound 
unto John F. Blacklock in the penal sum of twenty-one thousand 
two hundred dollars, conditioned for the payment of the full and 
just sum of ten thousand six hundred dollars by three equal and suc- 
cessive annual instalments, the first of which is to be paid on the 
20th day of March, A. D. 1861, together with interest from the date 
thereof upon the said principal sum or so much thereof as shall 
from time to time remain unpaid, to be payable annually until the 
whole amount thereby secured shall be fully satisfied, as in and by 
the said bond and condition thereof, reference being thereunto had, 
will more fully appear : 
Now, know all men that I, the said Jacob Small, in consideration 
of the said debt and sum of money aforesaid, and for the 
190 _ better securing the payment thereof to the said John F. Black- 
lock according to the condition of the said bond, and also in 
consideration of the further sum of three dollars to me, the said 
Jacob Small, in hand well and truly paid by the said John F. Black- 
lock at and before the sealing and delivery of these presents, the re- 
. ceipt whereof is hereby acknowledged, have granted, bargained, sold, 
: and released, and by these presents do grant, bargain, sell, and re- 
lease, unto the said John F. Blacklock,his heirs and assigns, all that 
lot of land, with the dwelling-house and buildings thereon, situate 
on the north side of Bull street,:in the city of Charleston, measuring 
in front on Bull street aforesaid 104 feet 5 inches, more or less, by a 
depth of 248 feet six inches or thereabouts on the west line and two 
hundred and forty-five (245) feet six (6) inches or thereabouts on the 
east line and 105 feet or thereabouts on the back line. 

And also all that strip of land immediately adjoining the said 
lot on the east side, measuring in width 12 feet or thereabouts, and 
extending from Bull street aforesaid to the lot lately of Daniel 
| Huger, deceased. 
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And also all that piece of land immediately adjoining the 

191 said first-mentioned lot to the westward, measuring in width 
10 feet or thereabouts, and extending from Bull street for a 
depth of 190 feet or thereabouts, and then measuring from the line 
of the first-mentioned lot running westward 60 feet or thereabouts : 
then running northward fifty-eight feet six inches or thereabouts ; 
then eastward on the north or back line of the said first-mentioned 
lot sixty-eight feet or thereabouts, abutting to the northward on 


a burial ground ; then to the eastward partly on the said lot of 


Daniel Huger, Esq., and partly on the lot of Henry Buist, Esq., to 
the south qn Bull street aforesaid, and to the west partly on the lot 
of Benjamin Lucas and partly on the lot of , which prem- 
ises have been this day conveyed to the said Jacob Small and are 
now mortgaged to secure a portion of the purchase-money of the 
same, together with all and singular the rights, members, heredita- 
ments, and appurtenances to the said premises belonging or in any- 
wise incident or appertaining : 
To have and to hold all and singular the said premises unto 
192. +thesaid John F. Blacklock, his heirs and assigns, forever; 
and I do hereby bind myself, my heirs, executors, and ad- 
ministrators, to warrant and forever defend all and singular the said 
premises unto the said John F. Blacklock, his heirs and assigns, 
from and against myself, my heirs, executors, administrators, and 
assigns, and all other persons whomsoever lawfully claiming or to 
claim the same or any part thereof. 

Provided always, nevertheless, and it is the true intent and mean- 
ing of the parties to these presents, that if I, the said Jacob Small, 
iny heirs, executors, administrators, or assigns, do and shall well 
and truly pay, or cause to be paid, tinto the said John F. Blacklock, 
his executors, ‘administrators, or assigns. the said debt or sum of 
money aforesaid, with the interest thereon, if any shall be due, ac- 
cording to the true intent and meaning of the said bond and con- 
dition thereunder written, then this deed of bargain and sale shall 
cease, determine, and be utterly null and void; otherwise, it shall 
remain in full force and virtue. 

And it is agreed by and between the said parties that I am 
193 to hold and enjoy the said premises until default of payment 
shall be made. 

Witness my hand and seal this twentieth day of March, in the 
year of our Lord one thousand eight hundred and sixty, and in the 
64th year of the sovereignty and Independence of the United States 
of America. 


JACOB SMALL. 


Signed, sealed, and delivered in the presence of— 


PHILIP J. PORCHER. 
EDMOND C. DUNN. 


Exhibit “H.” E. M. Seabrook, special master. 
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Tue STATE OF SoutH CAROLINA, Charleston District: 


Personally appeared before me E. Dunn and made oath that he 
saw the within-named Jacob Small sign, seal, and, as his act and 
deed, deliver the within deed, and that he, with P. J. Porcher, wit- 
nessed the execution thereof. 


EDMOND C. DUNN. 


Sworn before me this tenth day of April, 1860. 
ALONZO J. WHITE, 
N. P., Magistrate ex Off’o. 


194 CHARLESTON, April 10, 1862. 
The bond having been paid in full that this mortgage was 
given to secure, I declare the same satisfied and cancelled. 
ALEXANDER ROBERTSON, 
Trustee for the Children of John FB. Blacklock. 
, Witness: 
J. W. AINGER. 


THE STATE OF SouTH CAROLINA, Charleston County : 


Personally appeared before me Jos. W. Ainger and made oath 
that he saw the above Alexander Robertson, trustee of the children 
of J. F. Blacklock, sign the above acknowledgement of satisfac- 
tion on this mortgage, and that he witnessed the same. 


J. W. AINGER. 


Sworn before me this 10th day of April, A. D. 1862. 
WM. J. ELLIOTT, 
Magistrate. 


Exhibit “H.” E. M. Seabrook, special master. 


MESNE CONVEYANCE OFFICE, 
CHARLESTON DisrrRict. 
' eertify that the within deed is duly recorded in Book O, No. 14, 
page 90, this 19th April, 1860. 
HENRY TRESCOT, I 
Recister M. C. 


195 For value received [I hereby assign, transfer, and set over 
all my right, title, and interest in this mortgage to Alexander 
Robertson, in trust for children of John F. Blacklock. 


Witness: 


Full satisfaction entered 11th April, 1862. 
HENRY TRESCOT, 
Register M. C. ] 
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196 Exurpit “| 
STATE OF SouTH CAROLINA, Charleston County: 

In Equity. 
lo the honorable the circuit judges of said State: 


The bill of complaint of Emma Jane Blacklock, Mary Blacklock, 
and Helen Robertson Blacklock, complainants, against Alexander 
Robertson and Jacob Small, defendants. 


Humbly complaining, shew unto your honors your oratrixes, 
Emma Jane Blacklock, Mary Blacklock, and Helen Robertson 
Blacklock, that on or about the 20th March, anno Domini eighteen 
hundred and sixty, John F. Blacklock, the father of complainants, 
sold a house and lot in Bull street, in the city of Charleston, de- 
scribed in the deed conveying same as “all that lot of land, 
with the dwelling-house and buildings thereon, situate on the 
north side of Bull street, in the city of Charleston, measuring 

in front on Bull street aforesaid one hundred and four 
197 +; feet, more or less, by a depth of two hundred and 

forty-eight ;°, feet or thereabeuts on the east line, and one 
hundred and five feet or thereabouts on the back line, and also 
all that strip of land immediately adjoining the said lot on the east 
side, measuring in width 12 feet or thereabouts, and extending 
from Bull street aforesaid to the lot lately of Daniel Huger, de- 
ceased, and also all that piece of land immediately adjoining the 
said first-mentioned lot to the westward, measuring in width ten feet 
or thereabouts and extend‘ng from Bull street by a depth of one 
hundred and ninety feet or thereabouts, and thence measuring for 
the line of the first-inentioned lot running westward 68 feet or there- 
abouts; thence running northward 58 feet or thereabouts; thence 
eastward on the north and back line of the first-mentioned lot 
68 feet or thereabouts, abutting to the north on a_ burial 
ground; thence to the eastward partly on the said lot of Daniel 
Huger and partly on the lot of Henry Buist, to the south on Bull 
street aforesaid, and to the west partly on the lot of Benjamin 
Lucas and partly on the lot of ——, which premises have been 

this day conveyed to the said Jacob Small, and now mort- 
198 gaged to secure a portion of the purchase-money of the same 

for the sum of —, of which — was paid in cash and the bal- 
ance in a bond conditioned for ten thousand six hundred dollars, 
payable in —, said bond being secured by a mortgage of the prem- 
ises of even date therewith. 

And your oratrixes further shew that on orabout the — day of ——, 
anno Domini eighteen hundred and sixty,the said John F. Blacklock 
duly assigned the said bond and mortgage to Alexander Robertson, 
in trust for the children of the said John IF. Blacklock, who are your 
oratrixes, which said assignment was endorsed upon the bonds and 
mortgage aforesaid now in the possession of the said defendant, Jacob 
Small; that during the continuance of the late war, and while the 
said. State was associated with other of the Southern States, under 


——- 
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the constitution known as the constitution of the Confederate 
States, the said defendant paid up the said bond as follows, to wit: 
On the 19th October, A. D. 1861, on account of principal, $3,600, 

and of interest $147.00; on the 4th April, A. D. 1862, on 
199 account of principal, two thousand ($2,000) dollars, and of 

interest, four hundred and ninety (490) dollars; and on the 
tenth of April, A. D. 1862, the balance of principal, to the amount 
of five thousand dollars, and two 100 dollars on account of interest, 
said payments having been made in the treasury notes of the said 


Confederate States, and upon the receipt of which the said trustee, 


Alexander Robertson, who accepted the same in liquidation of said 
bond and satisfied the mortgage aforesaid. 

And your oratrixes further shew that the said trust was created 
for their benefit, and at the time of its creation all of them were 
infants of tender years, and that shortly after the assignment of said 
bond and mortgage to the trustee, Alexander Robertson, to wit, on 
the — day of ,anno Domini eighteen hundred and —, as afore- 
said, the father of your oratrixes, John Freer Blacklock, removed 
with them to England, in the Kingdom of Great Britain, and re- 
mained there till the close of the war; and your oratrixes were 
entirely ignorant that any payments had been made upon the bond 

whatsoever until they returned to said State, when they 
200 learned that their property had been lost, and that the pay- 

ment of the bond aforesaid, which had been given for the 
purchase of real estate of great value, had been 1aade in worthless 
paper; that they were greatly chagrined and disappointed on ascer- 
taining these facts, as the trustee had never been authorized by 
them, or either of them, or any other proper authority, to receive 
the treasury notes of the said Confederacy in payment of said debt. 

And the said Jacob Small had full notice of the said trust, because 
of the assignment on the bond and mortgage aforesaid, and because 
the receipts given him on occasion of his respective payments 
thereon were signed by Alexander Robertson, trustee of the children 
of John F. Blacklock, and the mortgage is satisfied in a similar 
manner, to wit: “April 10th, 1862,” “the bond having been paid in 
full that this mortgage was given to secure, I declure the same sat- 
isfied and cancelled.—Alexander Robertson, trustee of the children 

of John F. Blacklock,” as will appear by reference to record 
201 of said mortgage in book —, page —, Register of Mesne 
Conveyance, Charleston county. 

And your oratrixes further say that the said trustee in accepting 
the said treasury notes, which, even under the constitution of the 
Confederacy aforesaid, were not a legal tender in the payment of 
debts, and which were unlawful, as issued for the purpose of accom- 
plishing the overthrow of the Government of the United States, and 
also at the time of reception by him greatly depreciated, violated 


his duty and is guilty of a — and is accountable to your ora- 
trixes, and more especially for that he was in no way authorized to 
do so, either — your oratrixes or by any authority in said trusts 


contained, and that the said defendant, Jacob Small, in attempt- 
ing to pay his debt, justly incurred for very valuable property, in an 
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illegal, unconstitutional, and depreciated currency, to a person hold- 
ing a fiduciary capacity, he having full notice of the said trust, such 
person being unauthorized to receive the same by law or expressed 

or implied consent, which your oratrixes, being minors, were 
202 unable to give under any circumstances, has failed to liqui- 

date the said debt, and that the same is stilldue and unpaid to 
your oratrixes,and the satisfaction of the mortgage executed to secure 
thesame by the said trustee without authority is inoperative and void, 
and the lien thereof is still a subsisting lien, and in any event 
that thesaid defendant, Jacob Simall, according to the well-established 
principles of equity jurisprudence, having gotten into his possession 
the property of your oratrixes without valuable consideration, with 
full notice of the trust which thereto attached, is liable to account fully 
to your -oratrixes for the value of the same. 

And your oratrixes well hoped that no dispute would have arisen 
touching the claim of your oratrixes, but that said defendant- would 
have complied with the reasonable request of your oratrixes, made 
in pursuance of the statements aforesaid; but now, so it Is, may it 
please your honors, that the said defendants, combining and confed- 
erating with each other and with divers other persons, at present 

unknown to your oratrixes, whose names when known your 
205 _—oratrixes pray they may be at liberty to insert herein with apt 
words to charge them as parties defendant hereto, and con- 
triving how to wrong and injure your oratrixes, they, the said defend- 
ants, absolutely refuse to comply with such requests and at times 
alleged and pretend, according to their several and respective posi- 
tions, the said trustee, that in taking said bills and notes in payment 
of said bond he acted only as other wise and discreet persons did and 
as he did himself in the management of his own affairs, and that 
he was authorized to receive the same also by authority of an act 
of the Legislature of said State permitting trustees to invest in Con- 
federate securities; and the said Jacob Smal! — that the said bills 
and notes were the only currency circulating in said States at the 
time of the payments aforesaid, and that he is not responsible if the 
said trustee chose to accept the same, and, so far as he is con- 
cerned, the said bond is fully paid and satisfied. Wherefore your 
petitioners charge the contrary and allege that the said trustee was 
unauthorized to receive such illegal and depreciated currency In pay- 
ment of an obligation entered into when gold and silver were 
204 =the only legitimate currency of the United States and Confed- 
erate States. 

And that the defendant, Jacob Small, could not discharge a debt 
of such character by a transfer to your oratrixes’ trustee, who had 
no authority to receive them, illegal and depreciated notes, pay- 
able on a contingency, which, under the constitution of the Confed- 
erate States, were not a legal tender, said defendant Jacob Small, at the 
time of the said payment, having full notice of the said trust by 
reason of the signatures of the said Alexander Robertson, trustee, 
upon the receipts for each of the said payments and upon the satis- 
faction of the mortgage as aforesaid. 

To the end, thereof, that the said defendants and their confed- 
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erates may answer as aforesaid, and that the said Alexander Robert- 
son, trustee, may account to your oratrixes for his administration of 
the said trusts, and that the payments aforesaid in Confederate cur- 
rency by the said Jacob Small, pretending to be in satisfaction of said 
bond, may be disallowed, and the satisfaction of the said mortgage se- 
curing said bond by said trustee be annulled and the mortg: age 
205 re-established and declared a subsisting lien on the said land, 
and that mortgage foreclosed and the said land sold, and the 
debts due your oratrixes paid and satisfied; and that your oratrixes 
may have such other and further relief as the nature of this case 
may require and to your oratrixes shall seem meet. 
May it please your honors to grant unto your oratrixes a writ of 
subpoena ad respond-um, to be directed to the said Alexander Robert- 


son and Jacob Small, commanding them and each of them person- - 


ally to be and appear before your honors in this honorable court, 
and then and there full, true, direct, and perfect answer make to all 
ang singular the premises, and to stand to, perform, and abide such 
order, action, and decree therein as to your honors shall seem meet. 
And your oratrixes shall ever pray, &c. 
B. H. RUTLEDGE, 


Solicitor for Complainants. 


Exhibit “I.” E. M. Seabrook, special master. 


206 EXxuHipit “ J.” 
THE STATE OF SoutH Carorina, Charleston County : 
In the Common Pleas, on the Equity Side. 


EmMA JANE BLackLock, MAry BLaAcKLock, and HELEN ROBERTSON 
BLACKLOCK, Plaintiffs, 
against 
ALEXANDER ROBERTSON and JAcoB SMALL, Defendants. 


The defendant, Jacob Small, by Simons and Siegling, his attorneys, 
answering the complainant herein, alleges— 


I. That on the 20th March, A. D. 1860, he purchased of J. F. 
Blacklock the premises described in the pleadings and took therefor 
a conveyance in fee from the said J. F. Blacklock, with covenants, 
which was ‘duly recorded on the 10th day of April, 1860, in the 
registry of mesne conveyance office for Charleston county, then dis- 
trict, in Book J, No. 14, page 54. 

II. That for the credit portion of the purchase-money he 

207 executed to the said J. F. Blacklock his bond and mortgage, 

bearing the same date, conditioned for the payment of the 

sum of ten thousand and six hundred dollars by three equal suc- 

cessive annual instalments, with interest from the date thereof, pay- 
able annually. 

III. That on the 19th day of March, A. D. 1861, he paid to the 
said J. F. Blacklock seven hundred and forty-two dollars, being one 
year’s interest on the said bond. 
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IV. That this bond was subsequently assigned, as he understood, 
to Alexander Robertson, and while he was the holder of the same 
this defendant paid and satisfied it in full in three payments, the first 
being made on the 19th of October, 1861, when he paid three thou- 
sand six hundred dollars of the principal and one hundred and 
forty-seven dollars in full of the interest; the second being made on 
the 4th April, 1862, when he paid two thousand dollars of the prin- 
cipal and four hundred and ninety dollars in full of the interest ; 
the third payment being made on the 10th of April, 1862, when he 
paid five thousand dollars in full of the principal and two 74 dol- 

lars in full of interest on the said bond and mortgage. 
208 V. That upon said last pavment in full the bond and 

mortgage was delivered to him and a receipt endorsed 
thereon by the said Alexander Robertson in full of the principal 
and interest, and so likewise was the mortgage, with an endorsement 
of satisfaction on the same, which was entered of record on the llth 
April, 1862, in the office of the register of mesne convevance for 
Charleston district, where it had been originally recorded, and the 
following entry made on the record: “ Full satisfaction entered 11th 
April, 1862. Signed, Henry Trescott, register M. C.”. Which said 
bond and mortgage, with the endorsements of payments and satisfac- 
tion thereon, are now in the hands of the solicitors of the defendant. 

VI. That this defendant claims that the said bond and mortgage 
are, by virtue of the said payment, delivery, and satisfaction, abso- 
lutely extinguished as against him, and he pleads the said payment, 
delivery, and satisfaction in bar to any relief prayed against him. 

VII. That this defendant denies that any portion of the payments 

made on the said bond and mortgage, whether of principal 
209 or of interest, were made in the treasury notes of the said 

Confederate States ; that the payments of October 19th, 1861, 
April 4th, 1862, and of April 10th, 1862, when the bond and mortgage 
were duly satisfied in full, were made and paid by checks on the 
State Bank of South Carolina, at which time this defendant had no 
Confederate currency on deposit in the said bank. 

VIII. That the said Alexander Robertson represented and this 
defendant implicitly believed that he had, from the fact of having 
in his possession and under his control the said bond and mortgage 
and receiving payment therefor, full power and authority to deal in 
any and all matters fully with him touehing and concerning the 
sume, and that under no circumstances can loss or damage be visited 
upon this defendant, who is altogether innocent and acted in good 
faith under the protection of the court. This defendant submits 
that it would be a fraud to impose upon him any liability. 

IX. That this defendant denies all the other allegations and all 

manner of combination and confederacy wherewith he is by 
210 =the said complaint charged, and demands that the said com- 

plaint should be dismissed and his costs, expenses, and charges 
in this behalf most wrongfully sustained be decreed to him. 


(S’o’d) JACOB SMALL. 


Exhibit “J.” E. M. Seabrook, specia! master. 
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THE STATE OF SoutH CarRorina, Charleston County : 


Jacob Small, the defendant above named, being duly sworn, says 
that he has read the foregoing answer, and that the same is true to 
his own knowledge, except as to those matters therein stated on in- 
formation and belief, and as to those matters he believes it to be 
true. 

JACOB SMALL. 


Sworn to before me this 25th day of April, A. D. 1870. 
RUDOLPH SIEGLING, 
Not. Pub.. Cx Off. Mag. 


211 And at the April term of the said court the following de- 
cree was filed, which decree is in the words and tenor follow- 
ing: 
Decree. 
THe UNITED STATES OF AMERICA, 
District of South Carolina, Fourth Circuit: 


In the Cireuit Court. In Equity. 


EmMA J. BLAcKLocK and Mary BLack Lock, Citizens of the State of 


Georgia, 
vs, 


212 JAcOBSMALL,a Citizen of the State of South Carolina; ALEx- 

ANDER ROBERTSON, a Citizen of the State of North Carolina, 

and HELEN RoBeRTSON BLACKLOCK, a Citizen of the State of South 
Carolina. 


This cause came on for trial at the April term, 1883, and on hear- 
ing the bill and answers, the testimony, and the arguments of 
Messrs. B. H. Rutledge, for complainant; James Simons and 8S. Lord, 
for the defendant, Jacob Small,and H. E. Young for the defendants, 
Alex. Robertson and Helen Robertson Blacklock, it is ordered and 
decreed that the bill of complaint herein be dismissed with costs. 

April 19th, 1884. 

HUGH L. BOND, 
C’t Judge. 


And on the 3rd day of May, 1884, came into court the complain- 

ants and the defendant, Helen R. Blacklock, by their solicitors, B. H. 

Rutledge and H. E. Young, and filed the following claim and 

213 allowance of appeal from the decree in this cause, which 

claim and allowance of appeal is in the words and tenor fol- 
owing: 


ed 
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Claim and Allowance of Appeal. 


UNITED STATES OF AMERICA, 
South Carolina District, Fourth Cireutt : 


In the Cireuit Court. 
EmMA JANE Biacktiock ef al. vs. Jacon Smatt ef al. 


By the decree in this cause, filed 19th April, 1884, the bill in this 
cause was dismissed. ‘The complainants and the defendants, Helen 
R. Blacklock, pray an appeal therefrom. 

On motion of B. H. Rutledge, omprenante solicitor, it is ordered 
that said appeal be allowed, and a th property involved is real 
estate and It) the posse ssion of the Lp) pre llee, Jacob Small, it is further 

ordered that the appeal bond be fixed at two hundred dol- 
214 lars, with one obligor as surety, to be approved by the clerk 
of the court. 

May 3d, 1884, 

HUGH L. BOND, 


Judge. 


And on the 22d day of July, 1884, came into the court Emma J. 
Blacklock and Mary Blacklock, by their solicitor, B. H. Rutledge, 
and filed the following summons and severance, which summons 
and severance is in the words and tenor following : 


Summons and Neverance. 


CHARLESTON, S. C.. July 29d 1884. 


To Jacob Small, Alexander Robertson, and Helen R. Blacklock: 
You are hereby notified that Emma J. Blacklock and Mary Black- 
lock have applied for and obtained an allowance of appeal to the 
Supreme Court of. the United States from the decree of the circuit 
court, made on the 19th day of April, 1884, in the case of 
215 Emma J. Blacklock and Mary Blacklock against you, the 
said Jacob Small, Alexander Robertson, and Helen R. Black- 


lock. 

You will please inform me at my office, No. 26 Broad street, 
Charleston, S. C., within thirty (80) days from the service hereof, if 
you or any of you will join in said appeal. If you fail to do so the 
said Emina J. Blacklock and Mary Blacklock will prosecute said 
appeal alone. 
B. H. RUTLEDGE, 

Appel. Att'y. 


Ne rvice of Summons and Ne reTance. 


I acknowledge service for Helen R. Blacklock, & say that she is 
not content with the decree of the circuit court, and, does hereby 
join in the appeal therefrom and does sever from her codefendants, 


Jacob Small & Alexander Robertson. 
July 22d, 1884. H. E. YOUNG, Ait’y. 
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For the reasons stated in my answer, but without preju- 
216 = dicing the rights of the appellants, I decline to join in the 
appeal. 
July 22d, 1884. H. E. YOUNG, 
Att'y for A. Robertson. 


And on the 23rd dav of July, 1884, came into the court, by their 
solicitors, and filed the fol!owing bond, which bond is in the words 
and tenor following: 


Bond. 
UNITED STATES OF AMERICA, District of South Carolina: 
In the Circuit Court. 
EmMA J. BLACKLOCK et al. vs. — SMALL et al. 


Know all men by these presents that we, Emma J. Blacklock, 
Mary Blacklock, Helen R. Blacklock, and Christopher S. Gadsden 
are held and firmly bound unto Jacob Small and Alexander Robert- 

son in the full and just sum of two hundred dollars, to 
217 be paid to the said Jacob Small and Alexander Robertson, 

their certain attorneys, executors, administrators, or assigns ; 
to which payment, well and truly to be made, we bind ourselves, 
our heirs, executors, and administrators, jointly and severally, by 
these presents. 

Sealed with our seals and dated this 25d day of July (1884), in the 
year of our Lord one thousand eight hundred and eighty-four. 


Whereas lately at a circuit court of the United States, fourth cir- 
cuit, district of South Carolina, holden at Charleston, 8. C., in a suit 
depending in said court, between the said Emma J. Blacklock and 
Mary Blacklock, complainants, and Jacob Small, Alexander Robert- 
son, and Helen R. Blacklock, defendants, a decree was rendered 
against the said complainants, the bill being dismissed, and the said 
Emma J. Blacklock and Mary Blacklock having obtained an allow- 
ance of appeal, the said Helen R. Blacklock joining therein, and 
filed a copy thereof in the clerk’s office of the said court, to reverse 

the said decree in the aforesaid suit, and a citation, directed 
218 tothe said Jacob Small and Alexander Robertson, citing and 

admonishing them and each of them to be and appear at a 
Supreme Court of the United States to be holden at Washington the 
second Monday of October next: 


Now, the condition of the above obligation is such that if the said 
Emma J. Blacklock, Mary Blacklock, Helen R. Blacklock, or either 
or any of them shall prosecute the said appeal to effect and answer 
all damages and costs if they or any of them, the said Emma J. 
Blacklock and Helen R. Blacklock, fail to make the said plea good, 


cdl 
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then the above obligation Lo be void else to remain in full force and 
virtue. 
EMMA J. BLACKLOCK ih 
MARY BLACKLOCK. [t. 8. 
HELEN R. BLACKLOCK. LL. 
C. S. GADSDEN. t 
Sealed and delivered in the presence of— 

J. F. BLACK LOCK. 

JENNINGS W. PERRY. 


Unirep STATES OF AMERICA, 
District of South Carolina, Fourth Circuit . 
Personally appeared before me C.5 Gadsden and makes 
Zio) oath that he signed the foregoing bond, and that he is worth 


the amount included in the lor rolng bond over and above 
‘e of his homestead ex- 


;4 


all his debts and other liabilities, exclusl\ 


emptions. 


C. 5S. GADSDEN., 


’ 


Sworn to before me this 28d day of July, 1584. 


- 


[L. 8. ] J. E. HAGOOD, 
CO. C. C. U.S. Dist. 8. C. 
examined and approved. 
J. E. HAGOOD, 
C. C. CO. U. &., Dast. S. C. 


And on the 3rd day of October, 1884, came into court the appel- 
lants, by their solicitors, B. H. Rutledge and H. E. Young, and filed 
the following assignment of error, which assignment is in the words 
and tenor following: 7 

Assignment of Error. 


BLACKLOCK vs. SMALL. 
The appellants in above case assign as error the dismissal of the 
bill by the cireuit court. 
B. H. RUTLEDGE, 
Appl- Att'y. 
220 H. KE. YOUNG, 
App'l’- Counsel. 


221 And on the — came into court the complainants and de- 
fendants, by their counsel, and filed the following agreement, 
which agreement is in the words and tenor following: 


Agreement. 


BLACKLOCK vs. SMALL. 
J. E. Hagood, Esq’r.. 
Dear Srr: In making up the record in the above case you may 
omit the following papers: 
1. “ Will — Susan B. Robertson.” 
2. “ Marriage settlement of Blacklock & wife.” 
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4. “ Will of Mrs. Rowan.” 
5. “ Letters testamentary of B. H. Rutledge as executor of Mrs. 
Rowan.” 
6. Omit check-book, State Bank, except following stubs: 
No. 724. March 19, 1861. 
“ 864. October 19, 1861. 
“ 973. April 4, 1862. 
“ 976. April 10, 1862. 


c 
’ 


3. “Assionment of Blacklock of interest under above settlement.” 


[In the pass or deposit book kept between Jacob Small and 
222 the State Bank small deposits from 1861, July, and up to 
April 29th, 1862, are entered as follows; to wit: 
April 26th. Deposit, $260. 


Next deposit as follows: 
April 29th. Currency, $376. 


This form of entry continued until June 3rd, 1862, when the fol- 
lowing deposit is entered : 
June 3rd, 1862. Deposit, $215. 


This form of entry was continued until 17th February, 1863, when 
> . . at ; 4 
the following occurs: 
February 17th. Deposit Confederate treasury notes, $400.92. 


The pass-book shows the payment of the checks hereinbefore set - 
forth as given by Small to Robertson. A 
Yours truly, SIMONS & SIEGLING, 
S. LORD, Of Counsel. 
Bb. H. RUTLEDGE, 
re : mS. 
223 Citation. 
UNITED STATES OF AMERICA, 
District of South Carolina, Fourth Circuit : 
EmMaA J. BLacktock & Mary BLAcKLock 
vs. 
JACOB SMALL, ALEXANDER Ropertson, & HELEN R. 
BLACKLOCK. 


>In Equity. 


To Jacob Small & Aléxander Robertson : 


Your codefendant, Helen R. Blacklock, having severed and joined 
in the appeal taken by the said Emma J. Blacklock & Mary Black- 
lock, you are hereby cited & admonished to be and appear at the 
Supreme Court of the United States to be holden at Washington on 
the second Monday in October next pursuant to a claim and allow- 
ance of appeal filed in the clerk’s office of the circuit court of the 
United States for the district of South Carolina, wherein Emma J. 

Blacklock, Mary Blacklock, & Helen R. Blacklock are appel- 
224 lantsand you are appellees, to show cause, ifany there be, why 
the said decree filed in this cause on the 19th day of April, 


EMMA J. BLACKLOCK -ET AL. VS. JACOB SMALL ET AL. Sl 


1884, should not be corrected and speedy justice should not be done 
to the parties in that behalf. 
Witness my hand this 24 day of July, 1884. : 
HUGH L. BOND, 
Ct Judge. 


| Endorsed :| United States of America. fourth circuit. district of 
South Carolina. Kmma - Black los ‘ f al Us, Jacob Small et al. 
Citation. Filed 28th July, 1884. J. kk. Hagood, C. C. C. U.S., dist. 
S. C. 


| accept service for Alex. Robertson 
28th July, 1884. 
H. B. YOUNG. 
We accept service for Jacob Small. 
28 July, 1884. 
SIMONS & SIEGLING, 
225 UNITED STATES OF AMERICA, 
lristrict of South Carolina, Fourth Crrewt: 


In Cireuit Court. 


l, J. le. Hagood clerk of the circuit court of the United States for 
the district of South Carolina, do hereby certify that the foregoing 
contain a true and correct COpy of all the record, proceedings, and 
decree, &c., in the case of Emma Jane Blacklock and Mary Black- 
lock, complainants, against Jacob Small, Alexander Robertson, ana 
Helen Robertson Blacklock, defendants, rendered as aforesaid (ex- 
cf pl such portions oft the record iis have De I} omitted by ahh agTree- 
ment of the counsel 1 the cause | 

Given under my hand and seal of said court at clerk’s office in 
the CILY of ( ‘harleston, ». ch. this the ith day of ¢ lctober. A. 1). ISS4. 

[Seal U.S. Cireuit Court, District of So. Ca | 

J. E. HAGOOD, 


CU. C. C. U.S., Dist. of S. C. 


Endorsed on cover: South Carolina C.C. U.S. No. 148. Emma 
J. Blacklock, Mary Blacklock, and Helen R. Blacklock, appellants, 
vs. Jacob Small and Alexander Robertso1 Kiled 22d October, 1SS4. 


SUPREME COURT OF THE UNITED STATES. 
October Term, 1887.—No. 148 


EuMa J. BLracktock, Mary BLackKtucKk, and Hetew B. 


BLACK- 
LOCK, Appellants, 


ix 
JACOB SMALL and ALEXANDER ROBERTSON, Appellees 


Te : : . j i oheate 
jmollowing corrections and add! 


ns are hereby stipulated and 
cis ed LO be mad LO tive Record iT) fhic ead 
|. On page 67, fol. 187-88, for “ July” read “ inst.” 
2 (On page 71. fol 1o6—211. date (yl a 


f fling of bill in State court 
mitt 7 uy acelade nt: should be ie Bill hied November 17, L869.” 
. The tollowing order in thi | State court, being on the 


+ 


' ; . i « j ‘ ' > : ° 
) ist above mentioned, omitted 1s to Deu part of the Record in 
Liis case 
fj 
{ har] = n tL oun}t equity 


uMaA J. Bhackitock, Mary Briacktock, and Heren B. Brack- 


‘ LOCK 


-OBERTSON and JACOB SMALI 
in this case lt appearing that the pialn itfs have notified the se- 
a & é 
curity for costs in conformity with the order of Judge Carpenter, of 
. i 
i o oi } ] ' + > | : } 
date May 5. 1870. it 1s ordered tha be dismissed 


‘R. J. GRAHAM 
March 7, 1871 


Filed March 7, 187! 
“JAMES SIMONS. 
‘B. H. RUTLEDGE 
| Endorsed:| Sup. Court U.S. 1887, October Term. No. 148. 
Emma J Blacklock WV al.. app ts Jae Small et al Stipulation 
to correct Record. 
[Stamped:] Office Supreme Court | hiled April 9, 1888. 
Jame ~ ‘i. McKenney, cle rk 
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SUPREME GOURT OF THE UNITED STATES, 


erect 


OCTOBER TERM, 1887. 


es steerer 


No. 148. 


EMMA J. BLACKLOCK, MARY BLACKLOCK, AND 
HELEN R. BLACKLOCK, APPELLANTs, 
VS. 
JACOB SMALL And ALEXANDER ROBERTSON, 
APPELLEES. 


cone en ne 


ARGUMENT OF APPELLANTS. 
STATEMENT. 


I. John F. Blacklock was a citizen of South Carolina, and 
a man of wealth. In March, 1860, he sold his residence in 
Bull street, in the city of Charleston, to Jacob Small, for 
$16,000. It was his putpose to go abroad with his family, 
which consisted of three unmarried daughters, Emma, Mary 
and Helen, for an indefinite period. The terms of the sale 
were one-third cash, which was paid, and the balance in a 
bond for $10,600, payable in three equal successive annual 
instalments. This bond and mortgage he assigned to his 
brother-in-law, and partner, in the firm of Robertson, Black- 
lock & Co., “ Alexander Robertson, in trust for the children 
of John F. Blacklock.” The children of Mr. Blacklock, were 
the said Emma, Mary and Helen; all of them-minors at the 
time; Emma, not reaching full age until November, 1861 ; 
Mary, in December, 1865, and Helen in August, 1869. Of this 
assignment for their benefit, the ladies were not aware until 
long afterwards. In May, 8861, Mr. Blacklock went with his 
family to England, and remained there with them until 
October, 1866, when he and they returned to Charleston, 
South Carolina. 


II. Meantime the Confederate war intervened, and these 
circumstances occurred. In October, 1861, Mr. Small paid 
on this bond $3600; on 4th April, 1862, $2,000, and on the 
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10th April, 1862, the balance, $5,000, in depreciated cur- 
rency, by checks on a bank which had suspended specie pay- 
ments, and whose notes were below par. On the said toth 
April, 1862, Mr. Robertson receipted the bond in full, and 
satished the mortgage in this form: *‘ Alexander Robertson, 
trustee for the children of John F, Blacklock,” and delivered 
both papers to Mr. Small. 


III. There was no just reason for this proceeding. The 
bond was amply secured. The investment was absolutely 
safe then. The trustee had no debts to pay. He could 
not pay it over to the beneficiaries, for two of them 
were infants, and all were abroad. He tried and was unable 
to remit any funds to them, (Folio 102.) He could make 
no use of the money. There were no satisfactory invest- 
ments to be had, in which he could place it. He invested 
“in Confederate bonds.” (Folios 103-104.) 

Notwithstanding this, he not only accepted such depreci- 
ated currency in payment of a gold debt, fully secured, but 
allowed Mr. Small to anticipate the payment of the last instal- 
ment. Mr. Small was perfectly aware of these circumstances ; 
knew that he was dealing with a trustee, and states distinctly 
“that he never could have forced it upon Mr. Robertson, if he 
had not consented to receive it.””. During all this time neither 
the Misses Blacklock, nor their father, heard anything about 
the matter. They never received a cent of remittance in any 
form or shape. Indeed the beneficiaries were not aware of 
the trust for their benefit until they returned to Charleston in 
1866. (Folios 158-159-168 to 170.) They then discovered 
it, and discovered also that Mr. Small had their property for 
nothing, and that they had lost their property and got noth- 


—. 
ing. 


V. They took legal advice. The situation was’ embar- 
rassing. A stay law prevailed in South Carolina, which pre- 
vented relief in the Courts until after December 21, 1866. 
In 1867 they notified Mr. Small of their disapproval of the 
transaction (fol. 170 to 172). They took no further imme- 
diate steps to assert their rights, because, by an unbroken 
current of decisions of the South Carolina Courts, trustees 
were not only authorized to receive currency in payment of 
debts due the trust estate, but it was declared to be their 
duty todoso. The plaintiffs thought the attemoted pay- 
ment a fraud upon their rights. If so, they had four years 
after discovery within which to move. In 18€8 the Recon- 
struction Constitution was adopted ; the an/e-de//um Supreme 
Court of the State was dissolved, and a new Court, repre 
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senting other and different ideas, was inaugurated. The 
plaintiffs filed their bill for relief in December, 1869. Some- 
time afterwards, while that bill was pending, the newly organ- 


ized Court pronounced a decision, reasserting the validity of 


payment of debts to trust estates in currency. The plaintiffs, 
as soon as this decree came to th 7 notice, ceased to press 
their case. It was vain to court certain defeat. Two sepa- 
rate Supreme Courts of South Carolina, framed on different 
principles, and the exponent of opposing theories, both united 
in declaring that payments of any sort, when accepted by 
the trustee, discharged the debtor There was no Federal 
question involved, by aid of which the judgments of the State 
Supreme Court could be reversed. 

The beneficiaries were helpless. Without approving or 
acquiescing, they bowed to the inevitable, and became silent 
for no other reason than that it was no use to speak. 


V. In1878 Mrs. Carson’s case was decided by this Court. 
Then, for the first time, they saw hope of relief. With alac- 
rity, and in spite of the most serious obstacles and.drawbacks, 
the plaintiffs changed their citizenship, and appealed for help 
to the Courts of the United States. Penetrated with the con- 
scientious conviction that they have been subjected to great 
wrong and injustice, they have at no time relinquished the 
hope of redress, and have diligently sought and pursued 
every pl wactennne appaneny to secure it. 

Mr. Small has, by an illegal act, obtained possession of the 
bond and mortgage of the plaintiffs, retains them, and refuses 
to deliver them to the plaintiffs, who are the rightful owners. 
The suit was duly tried and. on iIgth April, 1884, it was 
ordered and decreed that the bill of complaint herein be 
dismissed with costs,” by his Honor, Judge Bond. The de- 
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cree being in such form, plaintiffs assign as error 
¢ , . « 9 
‘ The « lismissal of the bill by the Circuit Court. 


CASE OF PLAINTIFFS. 


The éfficient prayers of the ‘plaintiffs are: Alex. Robertson 
being insolvent, that Jacob Small be required, first, to deliver 
up the bond and mortyage to plaintiffs—the ground on which 
he retains possession being without validity, “ either to give 
or take away rights "—and thereupon that the plaintiffs have 
leave to ask for a decree for payment of the bond and fore- 
closure of the mortgage. 

The claim of the plaintiffs is ine\ ritable: and they are enti- 
tled to a decree for the svecific delivery to. them of the papers 
in-quesiion—with. such other relief incident thereto as the 
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Court may see fit to give them—azvz/ess some one of the claims 
set up by the defendant, Small, is available to defeat that of 
the plaintiffs. 


THESE DEFENCES ARE: 


PAYMENT. 
STATUTE OF LIMITATIONS. 
ACQUIESCENCE AND CONFIRMATION. 

12 STALE CLAIM. 


AS TO DEFENCE OF PAYMENT. 


Mr. Small claims that he paid the bond, and that the papers 
belong to him. In what way? 

The bond was for $10,600, and to be paid in three equal 
successive annual installments. The date was 20th March, 
1860. Payments made as follows: 18th October, 1861, 
$3,600; 4th April, 1862, $2,000; toth April, 1862, $5,000. 
These payments were made by checks on the State Bank, 

13 where Small kept his accounts. 
Fol. 116—-117—103-105. 


Robertson deposited them to the credit of Robertson, Black- 
| lock & Co. in the Bank of Charleston, where he did his busi- 
ness, and of which he was a director. . (Fol. 104 to 105.) 


The State Bank suspended specie payments on 29th No- 
vember, 1860 (fol. 79-81-73-74), and the Charleston Bank 
suspended in latter part of 1861. (Fol. 105 to 106.) 

September 6, 1861, all the banks in Charleston joined in 
resolutions that from that date they would only give credits 
: and pay in currency. (Fol. 79-81.) 

} 14 The currency was Confederate or bank bills, that “ran 
| parallel in the banks.” 
Fol. 83-—84-—104-105. 


The bills of the State Bank, and all the Banks were below 
par after suspension, and Confederate currency after Octo- 
ber, 1861. 

Fol. 73 to 77-103 to 108. 


The prescribed time for the payments of the installments 
were 20th March, 1861, 1862, 1863, respectively, The first 
installment was not paid until October, 1861, and the two last 

15 within six months afterwards. 
Small £new he was dealing with a trustee. The fact was 
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in full view on the face of the papers and throughout the trans- 
actions. 

Maewood vs. R. R. Bank, 5 So. Ca. R., 391. 

Shaw vs. Spenser, 100 Mass. 

Lowry vs. Com’l Bank, Taney’s Decisions, 330, 333, 


334, 330. 
Hughes vs. United States, 4 Wall, 232. 


He £new that this money was not legal tender, even under 
the constitution of the Confederate States. He fnew it was 16 
below par, and he admits distinctly that he “never could 
have forced it upon Mr. Robertson if he had not consented to 
receive it, 

The law of this Court on this. subject is established. 
Ward vs. Smith, 7 Wall, 451. 
Horn vs. Lockhart, 17 Wall, 581. 


The entire transaction is “an absolute nullity.” 
[Hickman vs. Jones, g Wall, 201. 


It was “as if it were not—a mere nullity.” 
Davis vs. Perdiwaries, 96 U.S., 195 and 196. 17 


“Tt was utterly void, and gave no rights, and took away 
none.’ * * A caput mortuum, and nothing can give it 
validity.” “A thing void as to all persons and for all pur- 
poses can derive no strength from confirmation.” 

Carson vs. Robertson, 99 U. S., 570. 

Fretz vs. Stover, 22 Wall., 207. 


The attempted payment was “a void act.” The accept- 
ance of such payment by the agent is a fraud, and _ invalid ; 
and whether there was collusion or not in the transaction, is 
immaterial, “ the transaction itself was invalid.” 18 


Glasgow vs. Lipse, 117 U. S., 333 
“It is undoubtedly true that an executor is chargeable with 
the utmost good faith in dealing with the estate entrusted to him. 
He cannot wantonly neglect or squander it by useless ex- 
penditures, or suffer it to go to waste, without incurring per- 
sonal liability for the.consequent depreciation. Nor can he 
call in good investments when the money is not needed. Nor 
accept the payment of debts for less than their face value, 
when the full amount can be recovered without unnecessary 
delay and expense; nor in depreciated currency, when better 
currency can be had, wv/ess it can be advantageously used in 19 
meeting expense, discharging debts, paying legacies, and the 
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like. In all-such cases he would be chargeable with a devas- 
tavit. He may, Mowever, take payment of a debt, when not 
secured, in the best money he can get, when its safety requires 
its collection. Under these limitations he must do what, 
under the circumstances and situation, prudent men man- 
aging their own estates would do; and when doubting, seek 
the authority and direction of the proper Court. With respect 
to transactions during the late war, he could not, under any 
circumstances, invest in Confederate securities, property or 
lawful money already in his hands. If he fails in the dis- 
charge of his trust he is liable to parties injured thereby, as 
all trustees are liable in such cases. And. parties combiuing 
and confederating with him to despoil the estate in any way may 
be held as participants in the devastation and breach of trust. 
We may even concede the doctrine declared by the Court of 
Appeals of Virginia, that a debtor who pays to an executor 
in depreciated currency a debt payable in gold, or its equiva- 
lent, knowing at the time that the currency is not needed for 
the payment of debts or legacies, or other uses of the estate, 
and that the safety of the debt does not require its collection, 
may also be charged as a participant in the devastavit. The 
present case does not come under the doctrine. It falls 
within the class where, for debts payable in lawful money, 
the depreciated currency of the country where they were con- 
tracted, and the executor resides, can be used at its face value 
in payment of legacies, and therefore may be accepted by 
him without a breach of trust,” &c. 


Thé case in hand falls directly within the lines of the gene- 
ral doctrine. 


The trustee called in a good investment when the money 

was not needed. He accepted payment in depreciated cur- 
rency, when the debt was perfectly safe and secured by an 
ample mortgage of real estate in the city of Charleston. 
When there were no expenses to meet, no debts to be paid, 
and when he could not pay it over to the parties, nor even re- 
invest it satisfactorily. 
Mr. Small knew that the debt was safe; that he was deal- 
ing with a trustee, and that such collection of it substituted a 
doubtful, perilous, and revolutionary currency in his hands 
in place of a certain and undoubted security. Zhe debt its not 
PAID, and Mr. Small in his attempted payment,.under such 
circumstances “ took, away no rights,” (Davis vs. Perdicaries) 
and achieved ‘‘a void act” only. Fretz vs. Stover, 


Mr. Small was notified in 1867, that the transaction was 
disapproved and objected to by plaint ffs. “nd that they 
claimed the debt, notwithstanding the acts of the trustee, 
fol. —. and suit was instituted on the claim in the State Court 


in 1860, fol. —. 
AS TO DEFENCE OF STAT. LIMITATIONS. 


The bond being unpaid, plaintiffs are entitled to recover ; 


unless in some way they have lost their rights. 


lhe Stat. Lim. is alleged as a bar. 
The facts relevant to this issue are: 
A Stay Law prevailed in So. Ca., till 21st Dec., 1866. 
Harlee vs. Ward. 15 Rich a? 230 
Cleveland vs. Mills, 9 So. Ca., 435 


Hayes vs. Clinkscales, 9 So. Ca., 450. 


Suit brought in the State Court, (fol. —.) December 1869. 


This suit discontinued for failing to put in security for costs, 
March, 1871. 

Present suit in U. S. Court, (fol. —.) 

There was no Statute Law in South Carolina applicable to 
bonds affecting this case. The only limitation of suits on 
such instruments was this: When no payment of principal or 
interest had been male on the bond for twenty years after its 
maturity, or in case of any such payment twenty years there- 
after, the law in the absence of evidence raised a presumption 
of payment. No such presumption is available here, as 
twenty years had not expired when suit was brought, and 
there is full and direct evidence of all the facts. In this case 
such a presumption could only have had currency from the 
expiration of the Stay Law, on 21st December, 1866. 

Wardlaw vs. Buzzard, 15 Rich. So. Ca. R., 158. 
Carroll vs. Green, 92 U.S., 511. 


It is claimed, however, that the transaction is either a fraud 
on the part of Mr. Small, or it 1s not. If not, why this con- 


tention ? 
If a fraud, the plaintiffs had notice of it, and failed to bring 


suit within four years after its discovery, and are barred. 
The apparent dilemma is specious, but delusive. | 
(a.) The transaction is not a technical fraud such as the 
rule contemplates, but an act absolutely void, which “ gave 
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no rights ;” “took away noney” “a mere nullity ;” and as if 
it had never been done. 

The expressions used to designate the legal character of 
the act in question, in the various cases decided in this 
Court, show this. It is declared to be “avoid act;” “an 
absolute nullity ;” “as if it were not;” ar act “* utterly void, 
that gave no rights, and took away none ;” “a caput mortuum, 
to which nothing can give validity ;’ “a thing void as to all 
persons and for all purposes, that can derive no strength 
from contirmation,” &c., &c. It is similar to the distress in 
Deshler’s Case, 16 How. The distress gave no rights, because 
it was illegally issued. This act gives no rights, because it 
was void a6 initio, and is, legally, as if it had never taken 
place. It is an act simply without warrant of law whatever— 
an illegality liable to be repudiated whenever brought to the 
notice of a Court. 

It is true, the idea of fraud is disclosed in two of the 
cases: In Carson vs. Robertson, 99 U.S., and in Fretz vs. 
Stover, 22 Wall, 207. In each case the Court is particular to 
declare that the element of fraud was indifferent to the de- 
cision, as it would be the same whether fraud existed or not. 
In Carson vs. Robertson the language is, “ There was 
evidently a plot—McBurney & Co. were its contrivers, Ball 
was their instrument, Robertson was their dupe, and the Car- 
sons the victims. * * * * But “sx ws strictly legal 
aspect, tt is equally free from doubt.” In Fretz vs. Stover, “ If 
Chilton could not recetve payment of the bond in Confederate 
paper and Virginia bank notes, neither had Stover the right 
to pay them. /t was avotd act on his part to attempt to discharge 
his debt in this way, as well as a fraud in Chilton to suffer him 
todoso. * * * “Itis impossible to escape the conviction 
that there was collusion between Chilton and Stover in the 
transaction. Aut whether this be so or not, the transaction 
itself was invalid.” 

Fraud in the cases mentioned was ax accidental circum- 
stance. The judgment on them would have been the same 
without its presence as with it. The law or the United States 
in this particular rests, uot upon fraud, but upon reasons 
drawn from, and upon which the integrity of the Republic 
depends. The recognition of such payments as legal is repug- 
nant to the genius ofthe Government. The act in question 
is not a fraud within the contemplation of the rule invoked. 

The position of the parties in this connection is that simply 
of one who does an act (in reality and law of no moment), 
but which, in his opinion, is payment of his bond, and which 
the bond creditor tells him he does not recognize as such. 

The bond creditor has twenty years within which to take 
what steps he pleases to test the question. 


-. 
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(4.) But if it is a technical fraud, the four-year limitation is 
not available, “ because the fraud. if it existed, was not known 
sufficiently early.” (Brown vs. County of Buena Vista.) /xfra. 


Lhe rule requires that the party to be affected by its opera- 
tion must have ofice of the facts constituting the fraud, suffi- 
cient to put a reasonable man on inquiry, and the burden of 
proving this on the defendant, Small. (McLure vs. Ashby, 

7 Rich. Eq., (So. Ca.,) 442-3. 

This rule, like all Stat. of Limitation, is based upon the “ neg- 
ligence”’ of the party. “ Zhe ground upon which Courts of 
Equity apply the Statute of Limitations zs the laches of the 
plaintif?. He is required to prosecute with reasonable dili- 
gence.” 

Shannon vs. White, 6 Rich. Eq., (So. Ca.,) Io. 


These parties were informed by two distinct and different 
Supreme Courts of the State to which they belonged—organ- 
ized on different principles, and representing different influ- 
ences, that there was xo fraud in the matter, and that payment 
by Small was a legal discharge of the bond.” 

“It was “he duty of the administrator to invest such other- 
wise idle money, and the particular form of investment 2 
Confederate bonds, was in conformity with his duty, as has been 
NOW rep weal) held db) this Cou " 

McLure vs. Steele, 14 Rich. Eq., (So. Ca.,) 118. 
McPherson vs. Lynah, Ib., 121. 


Pearce vs. Venning, 14 Rich. Eq., 84, decided February, 
1867—-appeal in 1868—held that a trustee could, in January, 
1863, receive payment of a well secured bond in Confederate 
money,: and re-invest the amount in Confederate bonds— 
Adams vs. Latham, and Snelling vs. McCreary—to same effect. 

The Circuit decrees were in 1866 and 1867,and the Appeal 
decrecs in 18608. 


Upon the change of judiciary under the Reconstruction 
laws, that Court decided “ That the /rus/ee committed a breach 
of trust in receiving payment of the bonds in Confederate 
treasury notes, and investing the proceeds in bonds of the 
Confederate States, and that Ae was liable to account to the 
cestut que trust for the sums received. But “ That the obligors 
in the bonds were not liable to account to the cestuz gue trust. 
Jor that they were discharged by their payments to the trustee.” 

Mayer vs. Mordecai, 1st So. Ca. R., 383. 
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Was there anything to excite inquiry in this? Was there 
not everything to crush it out? The highest legal authority 
of their State, instructed them, on two distinct and separate 
occasions, and from two differing stand-points, that they had 
no rights, and there had been no fraud committed on them. 

“ How can laches be imputed to him who is ignorant of 
the fraud ?” 

Shannon vs. White (supra.) 


This Court has held in Marsh vs. White, 21 Wall, 182: 
“An attorney cannot be charged with negligence, when he 
accepts as a correct exposition on the law a solemn decision 
of the Supreme Court of his own State.” 

A fortiori the rule should apply to citizens not professionally 
informed. 


Federal Courts generally apply the same construction to 
Stat. of Limitations as the State Courts do, and if this rule is 
observed, the Statute cannot apply. 


“ The fixed and received construction of the State Courts of 
local Stat. of Limitations furnishes rules of decision for this 
Court, so far as such construction and statutes do not con- 
flict with the Constitution of the United States.” 

Davie vs. Briggs, 99 U. S., 637. 
Stat. of Limitations “are not obligatory upon this Court, 
and do not apply to proceedings in equity, except sofar as the 
Court has thought tt conducive to the ends of justice to apply 
them in analogy to the rules which prevailed in a court of 
law. It applies them only by analogy to the practice at law, 
and zt does not apply them when sound conscience would be 
offended by tts application.” 

McLure vs. Ashby, 7 Rich. Eq., (So. Ca.,) 439, &c. 


Sullivan vs. Portland, R. R.Co.,94 U.S,811. ) 
Brown vs. County Buena Vista, 95 U. S., 161. { 
Proclaim similar doctrines. 


Lufra. 


It is contrary to “sound conscience” in such circum- 
stances to hamstring the rights of parties acknowledged by 
the law of the United States, by the rigid application of a 
technical rule of law, in favor of a party who b~ U. S. law 
has not discharged his debt, either by payment or presump- 
tion against ‘another who has become apparently obnoxious 
to its influence by reason of erroneous representations of law 
from the Supreme Court of the State of which he is a citizen. 
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United States Courts follow in proper cases State limita- 
tions, The State law requires suit to be brought within four 
years after discovery of fraud. But in this case, by the State 
law, there is no fraud to be discovered; therefore no subject 
upon which this Statute can operate. Assume for the sake 
of argument on this point that the act in. question is a fraud 
in the Federal Courts. To apply the Statute requires that 
the State law be reversed or disregarded as it now stands, so 
that the Statute may become applicable. Otherwise the Fed- 
eral Court is called upon to import an inoperative State 40 
Statute into its jurisdiction for no other purpose than to 
enforce the law of the State instead of the law of the United 
States. 

lhe effect of such decision would be to enable a party by 
indirection, to defeat the law of the United States and enforce 
the law of South Carolina, in opposition to and in defiance of 
it. Jf so, the law has become a slave to practice and a heretic to 


principle ! 


(c.) [Lhe rule that-the Statute of Limitation runs in favor ofa 
direct trustee, from the date when he did some act which 
broke the trust relation, of which the cestuz gue trust had 4] 
notice, and which put them at arms-length with him, does 
not apply. 3 


For expression of that rule: 
Story’s Eq. Juris., 1520, a. 
Riddle vs. Riddle. 5 Rich. Kg , (So. Ca..) 30. 
Brockington vs. Camlin, 4 Strob. Ea.,(S. C.,) 196. 
Moore vs. Porcher, Bail. Eq., 196. 
Pettus vs. Clawson, 4 Rich. Eq., 101. 


. . 


Sperdel vs. Horner, 120 U, S., 286. 


The trustee was still able to collect the debt, if he chose 49 
to do so, because there was no Statute of Limitations proper 
on a bond in the law of South Carolina; only the twenty 
years’ presumption of payment, which had not expired, the 
bond having matured in March, 1863, and the last pay- 
ment having been made in 1862; and admitting that, by 
the operation of the rule. the trustee was released—the 
debtor to the trust estate was not—the limitation provided 
by law or practice for his protection not having expired, and 
the debt being unpaid. 

The only mode of release to the debtor was discharge of 
his debt, either by payment actual, or payment presumptive. 
The twenty years’ presumption is the limitation protecting 43 
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him. If that had expired, as against the trustee, the debtor 
wou!d be released. 
Meeks vs. Oliphant, 100 U. S., 5609. 


If not, the unpaid debt is still due, and the debtor cannot 
hide himself under a rule with which he has no connection, 
and which is designed as a limitation protection to direct 
trustees who have no other, in qualification of the general 
rule, that Statute of Limitations have no currency in favor of 
that class of trustees. 

Sperdel vs. Horner, 120 U. S. 


“ Courts of Equity not only act in obedience and in anal- 
ogy to the Statute of Limitations in proper cases, but they 
interfere in many cases fo prevent the bar of the Statutes where 
it would be inequitable or unjust, Thus, for example, if a 
party has perpetrated a fraud, which has not been discovered 
until the statutable bar may apply to it at law, Courts of 
Equity will interfere and remove the bar out of the way of the 
other injured party. A. fortiori it will not allow such a bar 
to prevail by mere analogy to suits in Equity, where it would 
be in furtherance of manifest injustice. Thus, ifa party apply 
to a Court of Equity, and carry out an unfounded litigation, 
protracted under circumstances and for a length of time, 
which should deprive his adversary of his right to proceed at 
law, on account of the Statute of Limitations having, in the 
intermediate time, run against it, Courts of Equity would 
themselves supply and administer, within their own jurisdic- 
tion, a substitute for that original legal right of which the 
party had been thus deprived, and by their decree give him 
the fullest benefit of it.” 

13th Edit. 2 Story’s Eq. Juris., § 1521. 

A Stat. of Limitation of no kind or character applies to this 

case ; and if it does, technically, it ought not to be allowed to 


do so in Equity. 


AS TO DEFENCE OF ACQUIESCENCE AND CON- 
FIRMATION, 


LAW OF THE SUBJECT. 


‘“‘ Acquiescence and release or confirmation, to have the 
effect we have mentioned, must be understood to be accom- 
panied with the following conditions: (1.) The C. Q. T. 
must be suz juris, and not /feme covert or infant, and 2x the 
case of infants, the Court continues its protection even after they 
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have attained twenty-one, till such time as they have acquired 
all proper information. (2.) The C. ) [. must be fully 
acquainted with a// the facts and circumstances of the case. 
(3.) The C. Q. T. must not only be acquainted with all the 
facts, but be also apprised of the law, or how those facts would 
be dealt with tf brouz ht before a Court of Equity.” 

Lewin, S. P., 778. 


Hill Trustees, S. P., 382 


“Tt has been argued that the defendants being aware of 


the facts of the case, Sir Henry Englefield has, dy Ais silence 
and being a party to the application to Parliament, confirmed 
the title of the plaintiff. In equity it is considered, as good 
sense requires it should be, that no man can be held by his 
own acttoconfirm a title, w#/ess he was fully awareat the time, 
not only of the facts upon which the defect of title depends, 
but of the consequences in point of law, and here there 1s no 
proof that the defendant at the time of the acts referred to, 


law on the subject, nor was it ever alleged 


was aware of the 
in the argument.” 
Lewin, p. 778. 
Cockerel vs. Chomley, 1 Russ. and Mylne, 425. 
(S. C.) 3 Russell, Eng. Ch. R., vol. 3, 574. 


(Same case.) Upon this doctrine of confirmation and ac- 
quiescence we must distinguish. An express ratification may 
be proven, and entire acquiescence may be interred. The lat- 
ter may arise from lapse of time, omission to complain, and 
other circumstances ; the former is simply to be established by 
evidence. Aut both equally depend for being effectual on the 
fact that the party had, (1) full and perfecc knowledge of all 
his rights -(2) of all the facts of his case; (2) and of fts ability 
lo procure re lief 0) applicat m to the Courts of Justice.” 

“No principle is better settled than that a party is no? es- 
topped by silence, unless it has misled another to his hurt.” 

Railroad Co. vs. Dubois, 12 Wall, 64. 
% 

“ The only case on which I shall make any particular com- 
ment is that of Hunt vs. Rousmanier, 8 Wheat. 215, in which 
the point is expressly decided in the opinion delivered by Ch. 
J. Marshall, in which he refers to some of the English cases 
which have been relied on in the argument, and says “al- 
though we do not find the naked principle that relief may be 
granted on account of ignorance of law asserted in the books, 
we find no case in which a plain and acknowledged mistake 
of law is beyond the reach of equity,’ and surely no case can 


i 
es 


49 


50 


f 
. 


52 


53 


o4 


14 


prove more clearly that such mistake is not beyond the reach 
of law than the case of Lansdowne vs. Lansdowne Moseley’s 
Rep., 346. The ignorance in that case was that the com- 
plainant was entitled as eldest son to the estate, and yet re- 
lief was afforded in so plain a mistake.” 

Lowndes vs. Chisolm, 2 McC. Ch., 463, (S. C.) 

Snell vs. Ins. Co., 98 U. S., go and oI. 

Hopkins vs. Mazyck, 1 Hill Eq., (S. C.,) 251. 


“The English Courts evidently regard with favor this 
branch of equity jurisprudence, (mistake of law.) The very 
latest decisions of the English Courts treat it as a recognized 
and highly beneficial branch of remedial justice.” 

Storys Eq. Juris., Sect. 138—g. 


“When parties come to this Court to be relieved against 
the consequences of a mistake of law, it is I think the duty of 
the Court to be satisfied that the conduct of the parties sas 
been determined by those ‘mistakes, otherwise great injustice 
may be done.” 


Stone vs. Godfrey, 5 DeGex, p. go. 


See also 
Marsh vs. White, 21 Wall., 181 (supra). 
Dunlap vs. Ball, 2 Cranch, 189. 
Upton vs. Tripplecate, 1st Otto, 45. 
Campbell vs. Holt, Fed. Rep., Vol. VI, No. 7, p. 213. 


“This doctrine of estoppel 7” pais, or equitable estoppel, 
1s based upon a fraudulent purpose and a fraudulent result. Tf, 
therefore, the element of fraud ts wanting, there ts no estoppel. 
As if both parties were equally conversant of the facts, and 
the declaration or silence of one party produced no change 
in the conduct of the other, he acting solely upon his own 
judgment. There must be deception and change of conduct tn 
consequence, in ofder to estop the party from showing the truth.” 

2 Story’s Eq. Juris., Sect. 1543. 


“There is, therefore, no case for the application of the doc- 
trine of equitable estoppel. For its application there must be 
some zutended deception in the conduct or declarations of the 
party to be estopped, or such gross negligence on his part as to 
amount to constructive fraud. An estoppel ia pais is some- 
times said to be a mora/ question. Certain it is that to the 
enforcement of an estoppel of this character, such as. will 
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prevent a party from asserting his legal rights to property, 

there must generally be some degree of turpitude tn his conduct, 

which has misled others to their injury. Conduct or declarations 

Jounded upon ignorance of one’s rights have no such ingredient.” 
Henshaw vs. Bissell, 18 Wall., 271. 


Lord Mansfield says: “ How can a thing vod in its origin, 
be rendered valid by any thing done to it afterwards.” 
Lowe vs. Walker, 2 Doug., 736. 


“A transaction originally unlawful cannot be made any 
better by being ratified.” 
United States vs. Grossmaker, 9 Wall., 75. 


“ A thing void as to all persons, and for all purposes, can 
derive no strength from confirmation.” , 
Dewing vs. Perdicaries, 6th Otto, 195. 


The substance of all which is. that to constitute acquies- 
cence or confirmation, “equitable estoppel,’ the claimant 
must have had “ perfect knowledge of all his rights,” “ of all 
the facts of the case,” “of his ability to procure relief by ap- 
plication to the Courts of Justice. Must not have been mis- 
led by an honest and inevitable mistake of law, and must be 
chargeable with fraud of some description. Mere. silence 
does not create it, and there must be deception and change of 
conduct in consequence, in order to estop the party from 
showing the truth,” “Some degree of turpitude im the con- 
duct of the party to be affected by it, which has misled others to 
their injury. And under no circumstances can an act origi- 
nally void be validated either by confirmation or acquiescence.” 


Do these elements or any of them affect the conduct of the 
claimants in the present case ? 


They did xot have knowledge of their rights, nor of the 
possibility of their procuring relief from the Courts, on the 
contrary, were instructed when they applied for relief by re- 
iterated judicial asseveration from the highest authority of their 
State that they had no legal rights. Were entirely misled 
themselves, and did no act whatever, which misled Mr. Small 
to his injury or 7” consequence of which he has made any 
change in his conduct. “ /t does not lie in the mouth of the 
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ship and by which he has not been affected 
Pierce vs. Langdon, 99 U. 5., 581. 


58 


59 


60 


61 


16 


It may be said, however, that they acquiesced or confirmed 
the transaction, because they submitted to the decree dismis- 
sing the bill in the State Court for not complying with the 
order requiring security for costs. 


That order is as follows: 


“In this case it appearing that the plaintiffs have not filed 
the security for costs in conformity with the order of Judge 
Carpenter, of date, May 5th, 1870. It is ordered that the bill 
be dismissed.” 

(Signed) R. F. GRAHAM. 

March 7, 1871. 


THE LAW OF THE SUBJECT. 


The plaintiff is “in contempt of Court” in not complying 
with the order reguiring security for costs, and is liable to a 
motion and decree of dismissal for want of prosecution. 
Such a decree is “merely a discontinuance and is no more 
than a nonsuit at law, and does not prevent the bringing of a 
new suit.” 

1 Dan. Ch. Pr., 5 Amer. Edit., p. 659, bp. 631 and notes. 

1 Dan: Ch. Pr., § Amer. Edit., p. 811, bp. 776. 

1 Dan. Ch: Pr., 5 Amer. Edit., p. 796 and 7, bp. 760; 
I and 2. 

Brandlyn vs. Ord, 1 Atkyns, 571. 


His Lordship laid it down as a rule, “that where the defend- 
ants plead a former suit, that the Court implied there was no 
title when they dismissed the bill, is not sufficient, they must 
show it was res adjudicata, an absolute determination in the 
Court that the plaintiffs had no title. * * * And that a bill 
dropped for want of prosecution is never to be pleaded as a 
decree of distnission in bar to another bi!l.” 


Mitford’s Eq..Pl., 238. 


Durant vs. Essex Co., 7 Wall., 109: 

“ The decree dismissing the bill in the former suit, in the 
Circuit Court of the United States, being absolute in its terms, 
was an adjudication of the merits of the controversy, and 
constitutes a bar to any further litigation of the same subject 
between the same parties. A decree of that kind, unless 
made because of some defect in the pleadings, or for want of 
jurisdiction, or because the complainant has an adequate 
remedy at law, or upon some other ground which does not go to 
the merits, is a final determination. Where words of qualifi- 


cation, such as without prejudice, or other terms indicating a 
right or privilege to take further legal proceedings on the 
subject, do not accompany the decree, it is presumed to be 
rendered on the merits. Accordingly, it is the general prac- 
tice in this country and in England, when a bill in Equity is 
dismissed, without a consideration of the merits, for the Court 
to express in its decree that the dismissal is without preju- 
dice. The omission of the qualification in a proper case will 
be corrected by this Court on appeal. In the case in the 
Circuit Court we are not left to conjectures, or to presump- 
tions, as to what was intended by the decree,” &c., &c. 


Dunsford vs. Brown, 23 So. Ca., 334—same principles: 

It is so here. The dismissal was not on the merits, and 
it is so specified in the order. It was simply for non-com- 
pliance with the order to put in security for costs. Asa plea 
in bar, it is not available. 

As an indication of acquiescence, it is preposterous. The 
security required for costs, ordinarily, is $50. An equitable 
nonsuit was allowed, for the express purpose of avoiding a 
decision on the merits, after promulgation of the decision in 
Mayer vs. Mordecai, which would necessarily have accom- 
plished res judicata. 

Further, unless the numerous successive rulings of this 
Court, made and repeated from time to time for a series of 
years, without a variance or shadow of turning, are delusive ; 
the attempted act was originally void, and cannot be vali- 
dated, either by confirmation or acquiescence. 

This defence is baseless ! 


AS TO DEFENCE OF STALE CLAIM. 
LAW ON THE SUBJECT. 


Sullivan vs. Portland R. R. Co., 94 U.5S., 811: 

“ To let in the defense that the claim is stale, and that the 
bill cannot therefore be supported, it is of necessary that a 
foundation shall be laid by any averment in the answer of the 
defendants. It the case as it appears at the hearing is liable 
to the objection by reason of the laches of the complainants, 
the Court will upon that ground be passive, and refuse relief. 
kvery case ts governed chiefly by its own circumstances ; some- 
times the analogy of the Statute of Limitation is applied. 
Sometimes a /onger time than that prescribed by the 
Statute is required. In some cases a shorter time is suffi- 
cient; and sometimes the rule is applied when there ts no 
statutable bar. I+ is competent for the Court to apply the 
inherent principles of its own system of jurisprudence, and to 
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decide accordingly. (See cases cited.) A Court of Equity, 
which is_ never active in giving relief @gazst conscience or 
public convenience, has always refused its aid to stale de- 
mands when a party has s/ept upon his rights and acquiesced 
agreat length of time. Nothing can call forth this Court tnto 
activity but conscience, good fatth, and reasdnable diligence. 
When these are wanting, the Court is passive and does noth- 
ing. Laches ana neglect are always discountenanced ; and, 
therefore, from the beginning of this jurisdiction there was 
always a limitation to suits in this Court.” 


Brown vs. County of Buena Vista, 5 Otto, 161: 
“ The Satute of Limitations of Iowa, of five years, nerhaps 


does not apply, because the fraud, tf u existed, was not known - 


sufficiently early. The Statute could run only from the time 
of discovery. uta Court of Equity appites the rule of laches 
according to tts own ideas of right and justice. Every case ts 
governed by tts own circumstances. Whether the time the 
negligence has subsisted is sufficient to make it effectual, zs a 
question to be resolved by the sound discretion of the Court. * * 
The law of /aches, like the principls of limitation of actions, 
was dictated by experience, and is founded on a salutary pol- 
icy. The lapse of time carries with it the memory and Life 


of witnesses, the muniments of evidence, and other means of 


proof. The rule which gives it the effect prescribed is neces- 
sary to the peace and welfare of society. A departure from it 
would open an inlet to the evils intended to be excluded.” 

Lansdale vs. Smith, 106 U. S., 392. 

Sperdel vs. Herner, 120 VU. S., 386. 

1 Story’s Eq., 529. 

Fonblanque’s Eq., Vol. 1, Ch. IV, Sect. 27. 

Jeremy’s Eq. Juris., Book III, Part 2, Ch. 5.. 


The result is: If there is difficulty of “ doing entire justice,” 
“because the original transactions have been obscured by 
time” (1 Story’s Eq., 529), ‘‘ or the evidence has been lost,” 
since it would be too hard to force a man to keep his evidence 
by him forever ” (Fonblanque’s Eq.), *‘ or there is want of con- 
science and good faith, or of reasonable diligence” (Sullivan 
vs. Portland), the Court, for reasons of public policy, will de- 
cline to move. Whether these do intervene or not, the Court 
will determine by “ its own sound discretion.” 

Brown vs. Buena Vista. 


The basis of stale claim is, that the Court finds itself in a 
position where, from dearth or unéertainty of facts, it is liable, 
if it acts at all, to do injustice instead of justice; which em- 


> 


pic Te ee ee 


}0) 


barrassing situation has been brought about by the negligence 
of the party in not: moving at an earlier day. ‘Time is one 
element in determining whether the doctrine applies or not; 
but it is by no means the most potential. A case may prop- 
erly be declared stale after the lapse of six or seven years, 
when under a different set of circumstances, it would. be. in 
antagonism to the principles of the jurisdiction so to declare it 
after the passage of thirty years. Its just application depends 
altogether upon circumstances, and rests in the sound discre- 
tion o: the. Court. In this case there is no pretence that there 
is a.want of good conscience on the part of the plaintiffs. 
The facts are undisputed, and are as completely in the pos- 
session of the Court as if the bill had been filed in reference 
to transactions a week old. There has. been no death of wit- 
nesses—no loss of documents—no obscuration of. evidence by 


time—and consequently no more fear of the Court -being 
trapped into error, than if the claim had been brought to trial 
in 1866. ‘The plaintiffs have done no act which influenced 


Mr. Small’s conduct to his injury. Why then is the claim 
stale? Want of reasonable diligence ? 

There is certainly not a fibre of ground for this charge in 
their proceedings up to the discontinuance of the bill in the 
State Court in 1871. It would have been puerile to go on 
with that case after the rendition of the decree in Mayer vs. 
Mordecai; it being impracticable from the absence ofa Fed- 
eral question te reach this tribunal. 

They were judicially informed by the State tribunals that 
they had no rights. If this declaration of law was correct 
(and are they’ blameworthy for being influenced: by the pro- 
clamation of the highest authority of their Scate, which, under 
the Constitution of their State, was the oracle of their rights,) 
why waste their few resources in pursuit of an zguts fatuus in 
any other direction ? 

Ifthe law should be declared otherwise in the Federal 
Jurisdiction—they were not aWare of it—and they had time 
enough to learnit before a presumption of payment would 
legally arise onthe bond. JZhey merely kept silence and did 
no act, by which the conduct of the defendant was affected, 
and he misled to his hurt This silence lasted from 1871 to 
1879, when the decisions in Mrs. Carson's case appeared, and 
they acted as expeditiously as was practicable. 

In what respect have the plaintiffs failed in reasonable 
diligence ? 

Inactivity is not reprehensible fer se. At times it is said to 
be “ masterly.” It is only when pernicious consequences 
follow in its wake that it falls under the ban of the law. 

The position of the Court is unembarrassed by lost or defec- 
tive evidence. The case with all its facts is squarely before 
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it, and subject to its sound discretion according to the prin- 
ciples adjudged in Sullivan vs. Portland, and Brown vs. Buena 
Vista. 


Dunlop vs. Ball, 2 Cranch, 180: 

This case is worthy the attentive consideration of the 
Court, as indicative ‘of. the result of judicial thought in cir- 
cumstances singularly analogous to the present. 

The bond in the above case was dated 1773. Payments on 
it stopped 5th September, 1775. Suit was begun in 1802 
(27 years later), The war closed in September, 1783 (19 
years), ‘The plaintiff had in Virginia all the while an 
agent to collect the bond. Admitting every allowance claimed, 
more than 20 years had elapsed since the last payment. The 
Court, notwithstanding, held the plaintiffs entitled to recover. 

The elements calling for the exercise of humane _ judicial 
consideration are much stronger in the case before us. Dun- 
lop’s case was at law. Upwards of 20 years had fully 
expired on the bond. Thetreaty of peace, 1783, between the 
two countries had provided for the recovery of debts due 
English subjects. Ouly the County Courts of Virginia held 
that they could not be recovered. The Appeal Court of the 
State reversed these, 


In the case in hand there was alike “ general understand- 
ing” that debts of this kind could not be recovered from 
those paying them, based in the first instance on the decisions 
of the Circuit Courts, and somewhat later this belief became 
confirmed and fixed by the judgments of the Supreme Courts 
of the State already described. 


Reasons of a similar character, but more potent, controlled 
and determined the actions of the Blacklocks up to the filing 
of this bill, to those which restrained Dunlop. 


Is it just, in accord with sound discretion, that laymen 
(women) be held guilty of negligence when a lawyer in like 
circumstances is not. 


Marsh vs. Whitman, 21 Wall, (supra.) 


The case is sufficiently conclusive as it stands, in this re- 
spect, but it is not out of place to say that poverty weakens 


_ the presumption of negligence. 


Perry on Trusts, 867. 

Crowe vs. Ballard, 1 Ves. S., 215. 
Grawland vs. de Ferrier, 17 Ves. Jr., 24. 
Roche vs. O’Brien, 1 Ball & B., 54. 
Hillay vs. Walker, 12 Ves., 266. 


21 
JURISDICTION QUESTION. 


John F. Blacklock, assignor, at the time of the assignment, 
was a citizen of the State of South Carolina, and continued 
to be such until this suit was commenced. 

Jacob Small is a citizen of South Carolina. 

Emma Jane Blacklock and Mary Blacklock, plaintiffs, are 
citizens of Georgia. 

Act of Congress March 3, 1875: 

“Any suit founded on contract in favor of an assignee, 
unless a suit might have been prosecuted in such Court to 
recover thereon, if no assignment had been made except in 
cases of promissory notes negotiable by the law merchant 
and bills of exchange.” 

Kings Bridge Co., vs. Ohio Co., 120. 


“ The distinction, as it respects the application of the 11 
Section of the Judiciary Act to a suit, concerning a chose in 
action is this, when the suit is brought /o enforce the contract, 
the assignee is disabled unless it might have been brought in 
the Court if no assignment had been made ; but tf brought for 
a tortious taking or wrongful detention of the chattel, then the 
remedy accrues to the personwho has the right of property or of 
possession at the time, the same as in case of a lke wrong in 
respect to any other sortof personal property.” 

Deshel vs. Dodge, 16 How., 631. 


“ The assignee of a chose in action may maintain a suit in 
the Circuit Court to recover possession of the specific thing, 
or damages for its wrongful caption or detention, though the 
Court would have no jurisdiction of the suit if brought by 
assignors.”’ 

Bushnell vs. Kennedy, 9 Wall., 391. 


What is’ the fundamental character of this suit? To re- 
cover possession and control of specific papers—tortiously 
taken and wrongfully detained—by virtue of an act apparently 
legal on face of the papers, but totally illegal and without 
effect. 


If “founded on contract,” the Court is without jurisdiction. 
If founded on tort, it has. 
The question is purely technical. 


(a.) There is no essential difference in principle between 
Deshler’s and the present case. 
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In each the assignee sues when the assignor could not. 

/n each the critical contention is to obtain possession of a 
specific personal chattel bank-notes in one—bond and mort- 
gage in the other, of which the defendant had possession 
under an apparent claim of right, viz., an unlawful distress 
in the one, and an unlawful payment in the other. 

Ln each, the crucial point is whether the act under which 
the defendant claims is lawful or not. If lawful the possession 
is lawful, if unlawful, it is tortious. 


There are slight differences in the facts of the cases. 
Deshler proceeded by Replevin. The Blacklocks by Bill in 
equity. Either course is correct. The latter is the most 
approved. ‘ [he same doctrine applies to other instruments 
and securities, and other evidences of property which are 
improperly withheld from the persons who have an equitable 


ofr legal interest in them, or who have a right ‘to have them 


preserved. This redress, a‘Court of common ‘law is for the 
most part incapable of affording, since the prescribed forms 
of its remedies rarely enable it to pronounce a: judgment in 
rem ip such cases which is‘or can be made effectual. It is 
true that an action of detinue or even replevin might in 
some few cases lie and give the proper remedy if the thing 
could be found ; but generally in actions at law damages only 
are recoverable, and such a remedy must in many cases be 
wholly inadequate. This constitutes the true-ground for the 
prompt interpusition of Courts of Equity, for the recovery of 
the specific deeds or other instruments.” 
2 Story’s Eq., (13 Edit.) Sect. 703, &c. 


What use the plaintiffs in either case chose to make of the 
papers—when recovcred—has nothing to do with the ques- 
tion of jurisdiction. In one case it was to collect the bank 
notes, in the other to collect the bond. 


(4.) But it may be said—the ulterior objcct—to obtain pay- 
ment of the bond, determines it to be “ founded on contract.” 
It was-not ‘so considered in- Deshler’s case. 

It is true if the contract of the bond and mortgage had not 
been made, this suit could not exist. But it is equally true, 
if Smalls had not got these papers into his’ possession by an 
illegal and tortious act, this suit could not exist. 


Small is in possession of the papers. On their face, both 
onthe originais and on the records—the contract is extin- 
guished—has ceased to be—and he-says he is: rightful/y-in 
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possession of them, because his act was legal. They are 
among his muniments of title. 

Dodge said he was rightfully in possession of the bank 
notes because his distress was legal. 

If Small’s act was lawful, there is no contract im existence 
for plaintiffs to sue upon. 

If not, he is in tortious possession of them by reason of a 
tortious act, and the ortginal basis of this sutt ts tort. 

[t is most natural and appropriate for the plaintiffs to set 
aside the tort before they attempt to proceed on the contract. 


’ 


(c.) Also that the structure of the bill shows contract to be 


its foundation. 


Prima facie there is nocontract remaining. 

Small says there is not, that it has been discharged by a 
given act, and is as if it had never been, and the papers are 
his. 

Who is to determine this? It stands until ‘it is annulled 
by the Court! 

The bill asks that it be annulled—the lien of the mortgage 
declared existing—and the papers delivered into the custody 
of the owners. Why not? If the act was illegal the rest 
follows ex necessitatu. 


(d@.) Also that the bill prays foreclosure, and this shows the 
true inwagrdness of the case. 


The practice of equity is thus stated by this Court: 


“ Having obtained rightful jurisdiction of the parties and 
the subject matter of the action for one purpose, the Court 
will make its jurisdiction effectual for complete relief.” 

Ober vs. Gallagher, 93 U. S., 200. 
Taylor vs. Marine Ins. Co., 9 How., 412. 
Ward vs. Todd, 103 U. S., 329. 

Story’s Eq., 64 K. 

Quattlebaum vs. Black, 24 So. Ca., 55. 


In Ward vs. Todd, “The Court Aaving once obtained 
right{nl jurisdiction of the parties, could retain it until com- 
plete relief was afforded within the general scope of the sub- 
ject of the action.” 


So strong is this purpose in equity, “to do complete jus- 
tice and save further litigation,” that when conflicting claims 


SY 


91 


e 24 


arise in a case even between co-defendants they will be adjudi- 
cated in that suit. Lord Eldon observes in Chanley vs. 
Dunsany, 2 Sch. & Lef., 718. Further, my Lords, a Court 
of Equity is bound to do so. The defendant chargeable has 
a right to insist that he shall not be liable to be made 
defendant in another suit for the same matter that may be 
decided between him and his co-defendant, and the co-defend- 
ant may insist that he shall not be obliged to institute 
another suit, fora matter that may be adjudicated between 


92 the defendants.” 


Without this prayer the Court on motion or its own 
motion would effectuate by decree its own policy. 


JURISDICTION QUESTION NO. 2 


If the parties on the record—plaintiffs and defendants 
respectively—are citizens of different States—and thus far the 
jurisdiction is unobjectionable. /s 2 ousted by the fact that 
one defendant, who has a “tke but several interest with the 


93 plaintiffs—is a citizen of the same State, with the defendant 


against whom the plaintiffs make their contention. 


- The plaintiffs have a constitutional right to sue in the 
Federal Courts. 


In all cases where this right is denied— 

Either a citizen of the same State with defendant has joined 
in the suit as plaintiff— 

Or has made a formal—not a substantial release to the 
plaintiffs—by such means to juggle into the jurisdiction— 

Or otherwise sought to trick themselves into the jurisdic- 


94 tion. 
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Meyer vs. Const. Co., 100 U. S., 457, &c. 
Barney vs. Baltimore, 6 Wall., 282. 
Williams vs. Nottason, 104 U.S., 210. 
Pen. Iron Co. vs. Stone, 121 U. S., 632. 
Saving Mer. Co., 18 Wall., 553. 


If the principle contended for is admitted, the rights of citi- 
zens dependent on the Constitution are eliminated: and in its 
place the volition of one or more persons is substituted in its 
place as the basis of jurisdictional right. 

B. H. RUTLEDGE, 
JAMES LOWNDES, 
Appellani’s Attorneys. 
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arise in a case even betzecn co-defendants they will be adjudi- 
cated in that suit. Lord Eldon observes in Chanlev_ vs. 
Dunsany, 2 Sch. & Lef., 718. Further. my Lords, a Court 
of Equity is bound to do s The defendant chargeable has 


aright to insist that he shall not be liable to be made 


defendant in another suit for the same ma 
decided between him and his co-defendant, 
ant mav insist that he shall not be obliged to institute 


another suit, fora matter that may b dicated Detween 
the defendants.” 
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Without this prayer the Court on motion or its own 
motion would effectuate by decr | y 


JURISDICTION QUESTION NO. 2. 


If the parties on the record—plaintiffs and defendants 
respectively—are citizens of afferent States—and thus far the 
jurisdiction 1S unobjectionable. /s wt ousted by the fact that 
one defendant, who has a “ke but several interest with the 
plaintiffs—is a citizen of the same State, with the defendant 
against whom the plaintiffs make their contention. 


The plaintiffs have a constitutional right to sue in the 
Federal Courts. 


In all cases where this right is denied— 

kither a citizen of the same State with defendant has joined 
in the suit as plaintiff— 

Vr has made a formal—not a substantial release 
plaintiffs—by such means to juggle into the jurisdiction— 

Or otherwise sought to trick themselves into the jurisdic- 
tion. 
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Meyer vs. Const. Co., too U. S., 457, &c. 
Barney vs. Baltimore, 6 Wall., 282. 
Williams vs. Nottason, 104 U.S., 210. 


Pen. Iron Co. vs. Stone, 121 U. S., 632. 
Saving Mer. Co., 18 Wall., 553, 


If the principle contended for is admitted, the rights of citi- 


zens dependent on the Constitution are eliminated: and in its 


place the volition of one or more persons is substituted in its 
place as the basis of jurisdictional right. 
b. H. RUTLEDGE, 
JAMES LOWNDES, 
Appellant's Attorneys. 
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IN THE SUPREME COURT OF THE UNITED STATES, 


OCTOBER Thr M, 1887. 


meee emt ~~ mts, 


No. 148. 
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LACKLOCK, MARY BLACKLOCK anp 
EN R. BLACKLOCK, APPELLANTs., 


JACOB SMALL ann ALEXANDER ROBERTSON, 
APPELLEES 


STAT HIM END. 


J. F. Blacklock being the owner of land and mansion house 
and buildings thereon, in Bull street, Charleston, S. C., con- 
veyed same to defendant, Small, 20th March, 1860, for $16,000. 


rules Gees Ge a kc ae ke ee 2 OO SS 
Bond of Small and mortgage of the 
prenette . 6. was . « « « 10,600 00—$16,000 00 


Bond payable in three equal annual successive instalments, 
the first on 20th March, 1861, with annual interest. 

Interest was paid to Blacklock by Small in full to 20th 
March, 1861, on that day, see receipt endorsed on bond. 
(Trans., p. 67, fols. 187-88, for “ July,” read “instant,” prin- 
ters error.) Soon after, by endorsement on bond, Black- 
lock assigns to Robertson, the uncle of complainants and 
defendant, Helen R. Blacklock, as follows: “ For value 
received I hereby assign, transfer, and set over all my right, 
title and interest in this bond to Alexander Robertson, in 
trust, for the children of J. F, Blacklock.” 

J. F. BLACKLOCK. 

Witness: G. W. Moopy. 
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This was a gift from Blacklock for the benefit of his chil- 
dren. (See testimony of Miss Emma, Trans., p. 56, fols. 158- 
59.) 

Blacklock being a citizen of South Carolina, in May, 1861 
(see his testimony, Trans., p. 30, fols. 90-92), went to Eng- 
land, taking his family, complainants and defendant Helen RK., 
with him, not giving up his citizenship of the State and in- 
tending to return (Trans., pp. 30-31, fols. gi-2), and they 
returned 1866. 

Defendant, Small, paid to Alex. Robertson, Trustee, who 
had the bond and mortgage, October 19, 1861, $3,600 of prin- 
cipal and $147 in full of interest to that date, see receipt on 
bond. (Trans., p. 67, fol. 188.) 

April 4, 1862, Small paid Robertson, Trustee, $2,000 of 
principal and $490 interest, see receipt on bond (Trans., p. 68, 
fols. 188-89.) 

April 10, 1862, Small paid Robertson, Trustee, $5,002.14 in 
full of principal and interest, see receipt on bond (Trans., 
p. 68, fols. 188-89), of which only the last instalment, 
$3.5 33.33, was not due until March 2oth, 1863. 

The mortgage was satisfied on record by Robertson, Trus- 
tee (Trans., p. 70, fols. 194-96), and bond and mortgage de- 
livered to Small, in whose hands they have been ever since. 
(Trans., p. 3, fols. 7-8, also p. 15, fols. 46-47.) 

The bill in this case was filed 8th October, 1879 (Trans. 
p. I, fols. 1-2), and charges that these payments to Robert- 
son were made in Confederate notes. (Trans., p. 3, fols. 8—10). 
This is denied by Small’s answer (Trans., p. 15, fols. 46-47, 
also p. 16, fols. 48-49.) The payments to Blacklock as well 
as to Robertson were made by Small in his checks on the 
State Bank, in which he was a depositor. The checks which 
Robertson received were deposited by him in the Bank of 
Charleston. (Trans., p. 40, fols. 116-17; also p. 41, f. 118; 
also p. 66, fols. 184-85 ; see testimony of Robertson, Trans., 
p. 35, fols. 104-05). Uptothe time of giving these checks 
Small had never deposited in the State Bank anything but 
gold, silver and bank bills, which passed current with coin. 
The Bank of Charleston continued through the war, saved 
from ruin and converted into a National Bank, up to the pres- 


ent time, in first rate credit. (Testimony of Thayer and 
Courtney, p. 44-5, f. 128-130.) The stockholders of both 
the State Bank and the Bank of Charleston were liable for 
ihe debts of their respective Banks, as provided by their 
charters, which were put in evidence (ITrans., p. 42, f. 121). 


A. A. 1853 (Stat. Vol. 12, p. 217,) being: 


An Act TO RENEW AND AMEND THE CHARTER OF THE STATE 
BANK 


« " " ' * 


“TV. That in case of the failure of the said Bank, each stock- 
“holder, copartnership or body politic, having a share or 
“ shares in such Bank at the time of such failure, or who shall 
“have been interested therein at any time within twelve 
‘months previous to such failure, shall be liable and held 
“bound individually for any sum not exceeding twice the 
“amount of his or their share or shares.” 

A. A. 1853, p. 245 (Stat. Vol. 12, p. 218,) being: 


Aw Act TO RENEW THE CHARTER OF THE BANK OF CHARLES- 
TON, SOUTH CAROLINA 

' . ) ’ ' ‘ ‘ 

“Third. That in case of the failure of said Bank, each 
“ stockholder, copartnership or body politic having a share or 
‘shares in said Bank, at the time of such failure, or who shall 
‘‘ have been interested therein at any time within twelve months 
‘ previous to such failure, shall be liable and held bound indi- 
‘‘ vidually for any sum not exceeding twice the amount of his 


*% , 


or their share or shares.’ 

During the war Charleston was exposed to constant 
bombardment for several years, and the mortgaged property 
within range. Shells struck there as well as near by. (Trans. 
p. 38-0, f. 111-14.) 

At the date of Small’s payments to Robertson, sterling 
exchange could have been procured at par or for very little 
over (Trans. p. 42-43, f. 122-124). Exchange could have been 
had. (See testimony of Robertson, Trans. p. 36, f. 106.) 

The complainant, Emma J., attained full age in 1861 (her 
testimony, Trans. p. 49-50, f. 142-43); the complainant, Mary, 
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in 1865 (her testimony Trans. p. 58, f. 163-64); and defend- 
ant Helen R., the youngest of the three sisters, 29th August, 
1869 (see her answer, Trans., p. 19, fols. §g—60, and p. 20, fols. 
61-62). 

Emma J. had knowledge of the bond in 1861, and of her 
interest therein, and of the payments thereof, by Small to her 
uncle previous to 1866 (see her testimony, Trans., p. 56, fols. 
158-59). Mary had full knowledge in 1866 (see her testi- 
mony, Trans., p. 60, fols. 169-70, also p. 61, fols. 169-70.) 
Helen R., as well as her sisters, had full knowledge previous 
to November 17, 1869, when the three filed a bill in the State 
Court against Robertson and Small, on the very claim set up 
in this case (see Trans., p. 71, fols. 196-211, the date of the 
filing omitted from the Transcript by accident, but supplied 
by agreement of counsel). This case in the State Court was 
dismissed by order filed March 7, 1871, for failure to give 
security for costs, the complainants therein having con- 
cluded to drop the case. (See Trans., p. 61, fols. 171-72, 
and answer of Helen R., Trans., p. 19, fols. 5g-61.) 

J. F. Blacklock, born in South Carolina, was a citizen of 
that State when the bond and mortgage were executed, con- 
tinued a citizen thereof up to the filing of the bill in this case 
and up to the time of the trial. (See his testimony, Trans. 
p. 47, f. 135-37.) Heand his children never gave up their 
citizenship of this State, and, when absent in Europe, had the 
animum revertendt. (See his testimony, Trans. p. 30, f. g1- 
92.) The two complainants went to Georgia but a few days 
before the bill in this case was filed. (See Testimony of 
Blacklocks, Trans. p. 47, f. 136-137.) 

The bil) in this case is filed October 8, 1879, and the fol- 
lowing is an abstract of the pleadings: 


BILL BY EMMA J. AND MARY BLACKLOCK, COM- 
PLAINANTS. 


Mr. B. H. RutLepcGe, Soriciror. (p. 1, f. 1.) 

Bill alleges that they are citizens of the State of Georgia, 
and are two of the children of J. F. Blacklock, and is against 
Robertson, alleged to be a citizen of North Carolina, and 
Helen R., the only other child of J. F. Blacklock, alleged 


to be a citizen of South Carolina, and J. Small, likewise 
alleged to be a citizen of South Carolina, alleges the 
bond and mortgage and assignment by Blacklock, and 
that the latter created an executed trust, making the Trustee 
the holder of a mere dry, legal trust estate, with no other 
power than to hold bond and mortgage, collect the interest 


+ 


and pay over same to céesluis Jit trust, subject, at any 


time, to demand from “ complainants" for conveyance of 


the same, they being, in equity, absolute owners with their 
sister, Helen R., of said bond and mortgage. 

That, during the war, Smail pretended to pay bond as 
specified, said pretended payment made in Treasury notes 
of Confederate States, on receipt of which Robertson, Trus- 
tee, satisfied mortgage and delivered bond to Small. 

That the trust was created for their benefit, and at its crea- 
tion complainants were infants. [hat shortly after the as- 
signment to Robertson, [rustee, to wit: on 13th May, 1861, 
their father, Blacklock, removed with them to, and remained 
in, England until the close of war, and complainants were 
entirely ignorant that any attempt had been made to pay bond 
until their return to South Carolina, when they learned that 
the bond had been delivered up to Small, by reason of his 
pretended payments in valueless paper. That the Trustee had 
never been authorized by them, or any other proper authority, 
to receive the Treasury notes of the Confederate States in 


, 


payment of the debt, and that Small had full notice of the 
trust, by reason of the assignment and his payment to 
Robertson as Trustee. 

That Robertson, as Trustee, in accepting the Treasury 
notes, was guilty of a breach of trust, and is accountable to 
plaintiffs, more especially as he was not authorized to do so, 
either by complainants or by any authority of any kind in 
the trust, and that Small, in attempting to pay his debt in an 
illegal, unconstitutional and depreciated currency, to a person 
holding a fiduciary capaeity, he having full notice of the 
trust, such person being unauthorized to receive the same by 
law, or by expressed or implied consent, which complainants, 
being minors, were unable to give and have never given, has 
failed to liquidate the said debt, and same 13 still due and un- 


17 


19 


ane AES IT REUTER cated Nae Re 
Pett sage | ow Os Sg ¥ * 
2 Me eS *. Z pia te Pg 


21 


22 


paid to complainants, and the satisfaction of the mortgage ts 
inoperative and void; and Small, according to the well estab- 
lished principles of equity jurisprudence, having gotten into 
his possession the property of complainants, without valuable 
consideration, with full notice of the trust, is liable to account 
fully to complainants for the amount due on said bond, with 


interest. 
BILL PRAYS: 


1. That Robertson, as Trustee, account for the admiunistra- 
tion of the trust. 

2. That the delivery of the Confederate notes, as aforesaid, 
to the Trustee by Small, pretending to be in satisfaction of 
said bond, be disallowed, and the satisfaction of said mort- 
gage by said Trustee annulled, and the mortgage re-established 
and declared a subsisting lien on the land. 

3. That complainants have leave to ask for a decree for 
payment to them, by Small, of the amount proved to be due 
them, and for a sale of the mortgaged premises, and, mean- 
time, that Small be enjoined from selling or disposing of 
premises. 


ANSWER OF HELEN R. BLACKLOCK. 
By Mr. H. E. Youna, Soriciror. (Trans,, p. 19, f. §8.) 


Admits allegations of the bill, and adds that, during the 
war, she was absent from the United States, was a minor and 
ignorant of her rights—that she did not reach majority until 
29th August, 1869. That she returned to South Carolina, 
with her father, in 1866, and united with her sisters in 
efforts to recover their property, which had been taken from 
them by the illegal acts of their uncle and Trustee, ‘mmediate- 
ly on the discovery of the transactions between himself and 
Small. That they first sought relief in the State Court, but 
discontinued the suit, before judgment, on account of the de- 
cision in Mayer vs. Mordecai, 1 S. C. Reports, p. 383. That 
the case of Carson vs. Robertson was then pending, and they 
awaited its determination. 


~~ 


Alleges that her sister Emma became of age 19th Novem- 
ber, 1861, and Mary, 28th December, 1865, and takes the 
same ground as taken in the bill. 


ANSWER OF ALEXANDER ROBERTSON, 
By Mr. H. E. Youne, Sortciror. (Trans., p. 17, f. §1.) 


Admits assignment to him as Trustee, and that there was 
no other instrument of trust. 

That Small offered to pay the bond, principal and interest, 
‘“as well as he remembered,” in Confederate currency, or by 
checks on one of the banks of the city of Charleston, which 
had suspended specie payments about November, 1860, and 
had in September, 1861, given notice that all credits would 
be given and payable only in currency, in which Confederate 
notes were included; that the payments were made as stated 
in the bill, the last sometime in April, 1862, many months 
before the maturity of the bond. That he accepted said cur- 
rency in liquidation of the bond, and satishea the mortgage 
and invested the funds so received in bonds of the Confeder- 
ate government. That the complainants, who Were in Eng- 
land at the time, had no notice from him of what he had done, 
or of the transactions between him and Small, until after 
their return to this country in 1866 or 1867. 

That shortly after their return, complainants called on him 
to institute proceedings against Small, but he declined, and 
still considers himself estopped without prejudice to any 
claim they may have against Small. 


ANSWER OF JACOB SMALL. (Trans., p. 14, f. 43.) 


Admits: assignment to Robertson, and that he paid the 
amounts at the times stated in bill, except that he paid the 
first year’s interest to March, 1861, to Blacklock before he 
assigned to Robertson. That after that, and when he made 
the payments to Robertson, Trustee, he had notice of the 
assignment. He alleges that Blacklock went away from 
Charleston in 1861 only temporarily, and without any inten- 
tion of removing his domicil from South Carolina, whither he 
returned in 1866, and continued a citizen and resident of 
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South Carolina; and that in October, 1879, first on the eve 
of the filing of the bill in this case, the complainants went to 
Georgia, leaving their father and sister, Helen R., still re- 
siding in Charleston. 

He denies that the bond was paid in Confederate notes or 
valueless paper, and denies any combination. Sets up Stale 
Claim, and also the Statute of Limitation, 


POINTS AND AUTHORITIES. 


I. This case is not entitled to the jurisdiction of the U. S. 
Court. 

(2) The Judiciary Act of 1789 only conferred jurisdiction 
on the Circuit Court in cases where “the suit is between a 
citizen of the State where it is brought, and a citizen of 
another State.” Upon this held: 

1. That if a single one of many parties on one side of the 
suit was a citizen of the same State with one or more of the 
parties on the other side, the Federal Courts did not have 
jurisdiction. 

Strawbridge vs. Curtis, 3 Cranch, 267. 
New Orleans vs. Winter, 1 Wheat., 1. 
Coal Co. vs. Blatchford, 11 Wall, 173. 


But one exception was made, namely, that merely formal 
parties would not oust the jurisdiction, even if they were 
without the required citizenship. 

Walden vs. Skinner, 101 U. S., 580. 


2. Under the old law, the pleadings only were looked to, 
and the sole question was whether each of the plaintiffs was 
a citizen of a different State from each of the defendants. 

Coal Co. vs. Blatchford, 11 Wall, 175. 


3. Where a joint interest was prosecuted, jurisdiction 
could not be acquired by omission of some of the parties. 
Farni vs. Tesson, 1 Black., 300. 


The Circuit jurisdiction is now defined by the Act of 
March 3, 1875 (18 Stat. 470), of force when this bill was 
filed, 8th October, 18709. 


[he language of the Act is as follow 
“ The Circuit Court of the United States shall have original 
“cognizance * * of all suits * * in which there 
“shall be a controversy between citizens of different States.” 
The removal cases (100 U.S., 468) construe the same 
words.occurring in the second section of the Act regulating 
removals. The language of that section is: “ That any suit 
“of a civil natureat laworin equity now pending * * * 
“in any State Court *.* * in which there shall be a 
~ controversy between citizens of different States.” * * * 
It was held, “ under the new law, the mere form of the plead- 
“ings must be put aside, and the parties placed on different 
“ sides of the matter in dispute according to the facts. This 
“having been done, when all those on one side desire a 


tizenship exists.” 


“ removal, it may be had if the necessary c 

This has been since settled in Peninsula Iron Co. vs* Stone, 
121 U.S., 631. 

Apply this rule to the case before us, and arrange the par- 
ties on opposite sides, of real and substantial controversy, and 
it will be seen that there is but one indivisible controversy be- 
tween Emma J., Mary and Helen R. Blacklock on the one 
side, and Small and Robertson on the other, and the bill 
alleges, that Helen R. Blacklock and Small are both citizens 
of South Carolina. 

6. The Act of 1875 contains this provision: 

“Nor shall any Circuit or District Court have cognizance 
“ of any suit founded on contract in favor of an assignee, unless 
‘¢ a suit might have been prosecuted in such Court to recover 
“thereon, if no assignment had been made, except in cases 
“of promissory notes negotiable by the law merchant, and 
“ bills of exchange.” 

The 11th section of the Act of 1780, contained a similar 
provision : 

“No District or Circuit Court shall have cognizance of any 
“suit to recover the contents of any promissory note 
“or other chose in action in favor of an assignee, unless a 
“suit might have been prosecuted in such Court to recover 
“the said contents, if no assignment had been made, except 
“in cases of foreign bills of exchange.” 
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In Sheldon vs. Sill 8 How: 441--448, held, that the 
assignee of a bond and mortgage was the holder of a “ chose 
in action,” within the meaning of the Act of 1789, and that 
the assignee coming into a Court of Equity to obtain pay- 
ment brings “a suit to recover the contents of a chose in 
action,” within the meaning of the 11th section of the Act of 
1789, and must shew that his assignor was competent to sue 
the defendant in the Circuit Court. 

There can be no question in this respect under the Act of 
1875. A suit to foreclose a mortgage is a “ suit founded on 
contract,” and the Court has no jurisdiction unless a bill could 
have been brought by the original mortgagee. 

It has been decided by a series of cases in the U. S. Courts, 
that where a party claimed in the Federal Court through an 
assignment of a chose in action, he must allege in his bill or 
declaration, that the assignor at the time suit was brought 
was a citizen of a different State from that of defendant. 

Bradley vs. Rhine’s Admr., 8 Wall, 393 and cases 
cited. 

Morgan’s Exrs. vs. Gay, 19 Wall, 81. 

Coal Co. vs. Blatchford, 11 Wall; 172. 

Corbin vs. Blackhawk County, 105 U. S., 659. 


Here the bill is brought by complainants as assignees of 
J. F. Blacklock, the original obligee and mortgagee. There 
is no averment of the citizenship of Blacklock, at any time, 
and the answer of Small and the testimony of Blacklock, 
show that when the bond and mortgage were executed in 
1860, and from then until the filing of the bili and trial below, 
Blacklock, was, and has always been a citizen of South 
Carolina. 

If the bill be for foreclosure by complainants and Helen 
R., it inevitably results that there is a want of jurisdiction. 
If to set aside the satisfaction, and to foreclose through 
Robertson, trustee, the same result follows. Whatever rights 
the complainants and Helen R. have, are derived through the 
assignment from J. F. Blacklock. 

c. The defect in the jurisdiction is therefore apparent on 
the face of the reeord. The rule is: Where the citizenship 
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of the parties or other facts necessary to give the jurisdiction 
are averred or alleged, in this bill, then the party objecting 
must raise the question by plea. Where there are no such 
allegations as in the present case, or where the bill shows on 
its face the want of jurisdiction, whenever such want of juris- 
diction is brought to the attention of the Court, even in the 
Appellate Tribunal, the suit will be dismissed. 

In the case at bar the bill shews on its face the joint in- 
terest and the want of jurisdiction on that score. 

As to the other objections, the bill does not state the citizen- 
ship of Blacklock the assignor, and that he could have main- 
tained the suit. 

Stanly vs. Bank 4, Dallas 11. 

Marshall vs. B. & O. R. R., 16 How., 340-341. 
Dred Scott vs. Sandford, 19 How., 393. 

Coal Co. vs. Blatchford, 11 Wall., 172 

Bradley vs. Rhines’ Adm’r, 8 Wall., 393. 
Peninsula Iron Co. vs. Stone, 121 U. S., 631. 
King Bridge Co. vs. Otoe County, 120 U. S., 225. 
Peper vs. Fordyce, 119 U. S., p. 460. 


Boers vs. Preston, 111 U. S., p.252. 
Grace vs. Amn. Cont. Ins. Co., 109 U. S., 278. 


AS TO THE MERITS OF THE SUIT. 


(a.) What were the rights and duties of the parties in re- 
lation to the bond, after the assignment to Robertson? Had 
Robertson, as Trustee, the right to receive payment at all, 
even if paid in gold, each instalment of principal and interest 
on the very day due? Consider this question in reference to 
the bond, the mortgage being a mere incident and not effect- 
ing the question, for payment of the bond could have been 
enforced by suit as well as by foreclosure of the mortgage, 
and bearing in mind that, in South Carolina, a mortgage of 
realty is not a conveyance of the legal estate, but simply a 
lien in the nature of a pledge, no reconveyance to mortgagor 
being necessary. Since the Act of 1791, a mortgage of land 
in this State does not convey a fee, even after the time for 
redemption is past. “ The legal title still remains in the 
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“ mortgagor, and the land is only considered asa pledge to 
“ secure the payment of the money,” 1t McCord Chan. R., 
395, and many other cases, 

The bill and answer of Helen R. Blacklock contain an as- 
sumed conclusion of law, to wit: that the assignment “ created 
“an executed trust, the Trustee of which became the holder 
“of a mere dry, legal trust estate, with no other power 
“than to hold ‘the same,’ collect the interest and pay over 
“the same to the cestuz que trusts, and subject to a demand, 
“at any time, ‘from them’ for a conveyance of the same to 
“them, they being, in equity, absolute owners with their sis- 
“ter Helen.” What is meant by an executed trust? The 
distinction between executed and executory trusts ts clearly 
defined in the text books. Perry on Trusts, Ch. XII., Sec. 
359. 

But, suppose this an executed trust, .t does not follow the 
Trustee did not have the right to receive payment of the bond. 
The subject of the trust, in this case, was a bond, a chose in 
action. The Statute of Uses does not apply. If anexecuted 
trust, it was simply a trust completely ascertained in its 
terms, and in which the “ Trustee has nothing to do but carry 
out the provisions of the instrument,” and not one requiring 
him to convey, or settle, the estate on other trusts, in certain 
contingencies or otherwise. 


The language of the bill is, “a mere dry, legal trust estate.” 


All trust estates are “ equitable.” What is meant by a“ mere 
dry trust estate,” with no other power than to hold the bond 
and collect the interest, and pay over same to cesfuz gue trusts, 
and subject, at any time, to a demand from them for a con- 
veyance of the bond and mortgage? See definition of a 
“ Trustee of the dry, legal title,” &c., Perry on Trusts, Chap. 
XVII,, Secs. 520-521. This is the strongest statement as to 
“‘ dry trust,” and the doctrine would appear to apply to real 
estate. 

As far as Small is concerned, the transaction is not to be 
measured by the law applicable to trustee and cestuz gue trust, 
but as between trustee and third persons. These rules are 
entirely different and distinct, depending on different princi- 


-ples and regulating different relations. 
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Small made his bond to Blacklock, and, until he disposed 
of it, Small not only had a right, but was bound to pay to 
Blacklock. 

What was the effect of the assignment to Robertson, “in 
‘trust for the children of J: F. Blacklock ?” 

There were no other terms to the trust; it was an original 
transaction. 

Small had a right to pay, according to the terms of the 
bond; Blacklock could not have refused the principal or in- 
terest, nor could he dispose of the bond in any way to deprive 
Small of this right. His Assignee was in his place. The 
custody of the security was entrusted to Robertson, the 
uncle of Blacklock’s children, and to whom assigned for 
their benefit. 

Suppose the doctrine as to a dry trust estate applicable 
“In such case,” to use Mr. Perry’s language: “ The cestus 
“ gue trust is entitled to the active possession and enjoyment 
“of the property, and to dispose of it, or to call upon the 
“ Trustee to execute such conveyance of the legal estate as 
“he directs. In short, the cestuz gue trust has an absolute 
‘control over the beneficial interest, together with the right 
“to call for the legal title, and the person in whom the legal 
“title vests is a simple, or dry, trustee.” 

If the cestuzs gue trust had called for the legal title and got 
it, say, in this case, by assignment, the Trustee would have 
had nothing more to do with the subject, and could not have 
enforced payment. Even if the cestuz gue trust, in the exer- 
cise of his absolute control over the beneficial interest, which, 
in the case of a bond, could only be to collect it and use the 
money, transfers the beneficial interests to another, that other 
would stand-in his shoes, and the legal estate would continue 
in the Trustee. 

If the cestuts aue trust did not choose to call for the legal 
estate, 2. ¢., for a transfer of the bond, it is left with the Trus- 
tee, and is subject to his powers as such. 

Minority of the cestuzs gue trust would not affect the prin- 
ciple, because they could have been represented by a guar- 
dian. Emma J. was of age before Small’s first payment to 
Robertson. 
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The effect of the assignment was to bind Small to pay the 
bond to Robertson, subject to the right of his nieces, at any 
time they saw fit before payment to Robertson, to call fora 
transfer to them directly. Could it be imagined that until 
this was done, Robertson could not have compelled S:nall to 
pay to him according to the tenor of the bond ? 

It was Blacklock’s property he saw fit to entrust to Rob- 
ertson. 

Even if, by the assignment to Robertson in trust, Black- 
lock had, as it were, constituted Robertson guardian of his 
children as far as the bond was concerned, a guardian is a 
trustee who may prosecute a suit on behalf of his ward for 
his choses in action. When, therefore, as to such choses the 
guardian is barred by the statute of limitation, in the absence 
of collusion the infant is barred also as against strangers, and 
must resort to his remedy against the guardian. 

Long vs. Cason, 4 Rich, Eq., 66. 


The bill alleges that Robertson had authority to receive 
the interest only. What possible difference can there be 
between the one and the other under the assignment as far 
as Small is concerned? One is as mucha part of the debt 
as the other, and if Robertson had the right to receive the 
interest as alleged, he had the same right to receive the 
principal. 

But is there anything in the definition as to a dry trust to 
militate against the right of Robertson to receive payment 
from Small? Surely he had the right to sue him on the bond, 
and if so, to receive payment. 

Note what Mr. Perry says, Section 330: “ The Trustee 
“is entitled to the possession of all personal securities, 
_* * * * and he may maintain an action for their 
“delivery even against the cestuz gue trust. All personal 
“actions for injury to the personal property, or for its deten- 
“tion or conversion, such as trespass, trover, detinue or 
“replevin, must be brought in the name of the Trustee, 
Ce Ae eee |. a 
“is an equitable action, and generally, if a promise is made 
“to one for the benefit of another, the person for whose 
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“benefit the promise is made may bring the action; but ifa 
‘‘promise is made to a Trustee for the benefit of the cestus 
“ gut trust, the Trustee alone can sue. So only those parties 
“can sue on a contract with whom it is made, unless it isa 
“negotiable paper. * * * * * If the cestut que trust 
“brings an action in the name of the Trustee, the Trustee may 56 
“insist on indemnity for costs. If the 


[Trustee collusively 
“releases such suit without the consent of the party benefi- 
“ cially interested, the Court will set aside the release. So if 
a Trustee discharges a debt or mortgage without payment, 
“the Court would set aside the discharge.” * * * * * 

“Sec. 933%. cee tee 7 Ff fF FL eee 
“course have possession and control of all personal property. 
‘So all the duties and privileges which attach to such prop- 


“erty pertainto him. If the property consists of stock in 
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“ corporations, he may attend corporate meetings, vote and 
“ hold office by virtue of such stock.” 

Sec, 521 of Perry on Trusts does not apply, for Robertson 
was not managing or disposing of the estate as far as Small 
was concerned. He was not converting real into personal 
estate, or vice versa | 

It would seem clear from this that, until his connection 
with the trust was ended by the cestuis gue trust having the 
bond transferred to them, he not only had the right, but it was 
his duty, to collect the bond. If he had the right to sue, he 
had the right to receive payment. 

Even since the adoption of the Code of Proceedure in 
South Carolina, §134 provides “ an executor or administrator 
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“a Trustee of an express trust, or a person authorized by 
“Statute may sue, without joining with him the person for 
“ whose benefit the action is prosecuted. A Trustee of an ex- 
“ press trust, within the meaning of this section, shall be con- 
“ strued to include a person with whom, or in whose name, a 
‘“ contract is made for the benefit of another.”” Gen. Stat. 1882, 
Sec. Code of Pro.; Div., § 134. 

Even where a note should contain a promise by the maker 
to pay A, for the use or benefit of B, a certain sum of money, 
A,and not B, would be the proper person to maintain an fo 
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action on the note. So, also, with all other contracts made 
in the same way. Story on Agency, Sec. 394 

There is no doubt, therefore, that Robertson had the 
right to maintain an action on this bond, whenever there 
was anything due on it, and, therefore, could receive payment 
without suit, and give a good discharge. Of course, if the 
discharge was given collusively, or the bond satisfied without 
payment, it would have been a fraud. As to this, we will 
speak later. 

(6.) If Robertson had the right to receive payment from 
Small in gold, as, and when, the principal and interest came 
due, did he have the right to receive payment of the bond, 
Or any instalment, before it became due, if paid in gold ? 

It would seem that, as socnas it established that he had 
the right to sue, he had the right to receive payment at any 
time he saw fit, being responsible for his action, but with 
power to discharge the obligor ; provided, there was no fraud 
or collusion in the payment. 

Suppose a note made to pay A, for the use of B, at one, five, 
ten, thirty or sixty days, or a bond at a year. We have 
already seen that A must sue. Who would doubt that A 
could receive payment, at any time? But the case of a 
Trustee, tike Robertson, is much stronger. 

Lewin [520]: “ A Trustee, under circumstances, may release 
“or compounda debt.” But, if a Trustee release or compound, 
without some sufficient ground in justification of his conduct, 
he will clearly be answerable to the cestuz gue trust for the 
amount of the devastavit. It is nowhere hinted, in a case 
clear from fraud and collusion, that the discharge of the debt 
would be void. 

Hill on Trustees, [ 449]. 

Hill on Trustees, [381]: “ However, it is not the duty 
“of the Trustee to call in money invested on good security, 
“where there is no risk apparent; although it is otherwise 
“ where, from change of circumstances, the security of the in- 


“vestment is diminished and the capital endangered, as where 
“the interest is not regularly paid and becomes greatly in 
“arrear. It is difficult to lay down any definite rule for the 
“ guidance of Trustees in such cases, in each of which they 


“ must necessarily be governed by their own discretion adapted 
‘to the particular circumstances, bearing in mind the general 
“rule that, in all cases, a Trustee is bound to take the same 
‘‘ precautions and act with the same prudence with regard to 
‘the trust estate as if he were dealing with his own.” 

Mr. Perry, in section 438, lays down the principles to be 
observed by Trustees, and, among other things, says: “If 
‘‘any loss happens to the estate, from any delay, they would 
“be responsible, and they may accept payment, even before 
“the debts are due.” 

It would seem, therefore, that the Trustee, having the right 
to receive payment when due, would have had the right to 
receive payment, in gold, before due, provided the reasons for 
so doing were sufficient to justify his action. If not, he would 
be liable, personally. The debtor, however, would be dis- 
charged, unless there was fraud or collusion. This is only rea- 
‘sonable. And hence the law regulating the relations between 
Trustee and cestui gue trust is different from that regulating 
those between Trustee, or ces/ut gue trust, and third persons. 
And it is but right that it should be so. This principle should 
stand in the way of these ladies throwing the loss, which 
they say they have experienced from the unauthorized and 
illegal acts of their uncle, upon Small, whose money he 
received. 

The Trustee is selected by the parties for their own pur- 
poses, and the appointment involves confidence in him, and 
the law does not make the third person a Trustee, except 
where he purchases trust property, with notice of the trust, 
and, cosequently, only takes what the Trustee has to convey. 
But this principle cannot be extended to the case of payment 
to a Trustee. Although fraud and collusion may be charged, 
and if substantiated will avoid the transaction, but on a dif- 
ferent principle. 

(c.) We suppose if it were not for the allegation in the bill 
that the payments were made in Confederate notes:or valueless 
paper, this suit would not have been instituted. In other 
words, complainants would hardly have alleged in their bill 
that Small paid up-his bond at the times and in the amounts 
stated in gold, and then ask the relief they seek on the ground 
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that their uncle had no right to receive gold. But the allega- 
tion in the bill is denied in the answer, and it is incumbent 
on complainants to prove it. 

As to the payment of the interest and first instalment, 
paid October 19th, 1861, the amount of principal matured and 
interest due that day was thirty-five hundred and thirty-three 
dollars thirty-three cents; and thirty-six hundred dollars was 
paid possibly to make an even amount; at any rate, the dif- 
ference was only sixty-six dollars sixty-seven cents. Small, 
by the terms of his contract, had a right to pay ; Robertson, 
a right to receive. It is said the payment was make in Con- 
federate money, depreciated currency, valueless paper. Which 
allegation is denied by the answer. It is proved beyond 
doubt by Small, Robertson and the check book and bank 
book of Small that this payment was made in the check of 
Small on the State Bank, It is further established by the 
testimony of Small that he had never deposited a dollar of 
Confederate money, and his deposit book shows no entry of 
currency until April 29th, 1862, after he had paid the bond 
in full, or of Confederate treasury notes until February 17, 
1863. (See Trans. p. 66, fol. 184-85.) 

Mr. Thayer, formerly Cashier of the Bank of Charleston, 
a witness produced by complainants, when examined by 
complainant’s solicitor, says: (See Trans. p. 27, f. 82, et seq.) 

Q. At what time did Confederate money begin to be gen- 
erally current and to displace other currency ? 

A. The first issue, I think, was during the Summer of © 
1861 ; the green notes, I think they called them, 230, about 
December, 1861, a considerable amount of currency had 
reached here, as I know from facts. In June, 1862, the Bank 
was ordered from Charleston; I was sent with it, and we had 
very little of anything else but Confederate money for circu- 
lation. 


Q. What I want to get at is, that between December, 1861, 
and June 1862, you said, as I understood you, that Confed- 
erate money began to be generally current ? 

A. I did not say that. 

Q. Between December, 1861, and June, 1862, in the course 
of that time did it generally displace other currency ? 
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A. it did. 

©. Can you tell me whether there was and at what time a 
meeting of the representatives of the Banks in Charleston, in 
which they determined that they would only make collections 
In currency ? 

A. Yes; I think it was in September. 

Q. Were Confederate notes included in that? 

A. Yes: I think so? 

QO. Can you say whether or not after December, 1861, all 
business transactions were understood as being made with 
reference to Confederate notes ? 

A. That and bank bills. They ran parallel in the banks. 

In the cross-examination. (Ir. p. 28, f. 85): 

©. Can you fix the precise time when the volume of Con- 
federate notes which had been issued was sufficient to affect 
sensibly the currency received on deposit in the banks? 

A. From about June, 1862. 


Direct examination resumed. (Tr. p. 28, f. 86-87-88): 

Q. You have testified, as I understood you, the circulation 
of Confederate currency, that in Iune, 1862, it had become 
nearly altogether in Confederate government notes ? 

A. Yes, sir. 

Q. Was not the displacement going on gradually between 
December 1861, and June, 1862? 

A. Because the Confederate money and the bank bills were 
commonly current with gold or silver. But you would have 
to pay something for either gold or silver about June, 1862. 
[I don’t think there was any distinction made. I merely 
mention that prior to December, 1861, the banks had sent a 
large proportion of their biils in. 

Q. People were generally receiving that currency for debts 
whether original or not? 

A. Oh, yes, sir. 

Q. What time? 

A. 1861. Yes, there was no distinction that I know of. 
The only thing was if you wanted gold or silver in;large 
quantities you had to pay a slight premium for it. 

By Gen. Rutledge, (Tr. p. 29, folio 88.) 
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Q. In October, 1861, were either bank bills or Confederate 
currency at par with gold or silver in the open market ? 

A. I don’t think that the difference, if any, was of any 
consequence. I don’t think it has affected it materially. 

©. But it had some ? 

A. I cannot say. 

Q. In April, 1862? 

A. I think it had affected it. | 

It is evident from this testimony, that C onfederate currency 
did not begin until December 1861, and this payment was 
October 1oth, 1861. It appears from the testimony, that at 
that time, if Mr. Robertson had demanded, or required gold, 
it would not have been difficult for Small to have complied. 
It was the habit to pay debts in bank bills, as they were the 
currency of the business world, and it was the habit to receive 
payment in checks for convenience. It was for Mr. Robert- 
son to require something else. Small, having undoubtedly. 
the right to pay, and Robertson the right to receive, the 
usual payment by check, on a bank in which he had de- 
posited nothing but gold and silver and bank bills, received 
by Robertson, would beyond doubt, be a good payment, 
Confederate notes had not then become the currency of the 
country. The only currency was bank bills and gold and 
silver. Mr. Thayer says it was between December 1861, and 
June 1862, that Confederate notes began to become a part of 
the circulation. Robertson himself says that Confederate ' 
currency came in winter of 1861, November 1861. (Trans, p. 
36, fol. 105.) 

As far then, as this first payment is concerned, this case is 
distinguishable from Ward vs. Smith, 7 Wallace, 447. The 
creditor resided in one part of the country and the debtor in 
another, war raging betwen the two sections. Smith had 
three bonds, payable at the bank in Alexandria. He had 
only left one bond at the bank. It was proved that the 
bank notes deposited by Ward were at a discount at the 
times they were deposited. Were at a discount ranging 
from 11 to 23. In that case Smith did not receive the bank 
notes himself, they were deposited to his credit by Ward, 
and he never assented to their receipt, In this case the per- 
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son to whom the debt was payable, who had the right to 
compel payment by suit, when this interest and instalment 
was payable, received the payment when the notes were 
used by the whole business community in their transactions. 
At a time too when plaintiffs own witness, Mr. Thayer, says: 
“ there was scarcely any distinction that I know of; the only 
“ thing was, if you wanted gold and silver in large quantities, 
“you had to pay a slight premium for it,” at a time too 
when as Mr. Bollman says, that exchange could have been 
bought, and he bought it at $5 to the pound. It is also dis- 
tinguishable from Fretz vs. Stover, 22 Wallace, 198. In that 
case, the bond was made to Fretz and wife,—the trust deed 
to Chilton. Chilton was in Virginia in the Confederate lines. 
Fretz, a citizen of Pennsylvania, and there residing. Mr. 
Blacklock and his daughters, citizens of South Carolina, and 
also Robertson and Small. Blacklock and his daughters went 
temporarily to England, which was at peace with both sec- 
tions. Fretz could not be communicated with, and Mr. 
Robertson says himself he could get exchange from the 
Bank of Charleston, where he deposited the checks received 
from Small. In Fretz vs. Stover, the Court say, p. 204, “ this 
“compromise was effected in February, 1861, and contem- 
“ plated several transactions which could not be completed 
“until after Fretz returned to Pennsylvania. Among these, 
“was the execution of the bond and deed of trust in question. 
“As Fretz could not in person see that the papers were 
‘properly drawn, he intrusted that duty to Chilton, and the 
“ additional duty of having the deed recorded. It was un- 
“ doubtedly expected at the time, that before the bond ma- 
“tured, Fretz would hold frequent communication with Chil- 
“ton, and this may account for nothing being said on the sub- 
“ject of collecting the bond. There was no necessity for it, 
“as the bond had a long time to run, and besides no trouble 
“was anticipated about the collection of it. It is, however, 
“fairly to be inferred from the relation between the parties 
“that Chilton had authority to collect, and transmit in the 
“absence of any specific directions on the subject, and if war 
“had not intervened, and he had not been told to collect the 
“bond in legal currency alone, he would have been author- 
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“ized to receive payment in current bank bills, which passed 
‘““at their par value in business transactions, at the place 
“where the contract was to be performed. But if this rule 
“holds good when the country is at peace and undisturbed 
“by civil commotion, it has no application in a state of war, 
“like that of the rebellion That rebellion effected a change 
“in the status of the parties to this contract, and in the re- 
“lation between the appellants and Chilton. Although the 
“ country was unquiet, when these parties, in February, 1861, 
“ settled their differences, yet it would be a violent presumption 
‘to suppose that they anticipated the changed condition of 
“ things which soon after occurred. They doubtless acted on 
“ the belief that the difficulties which threatened the peace of 
“ society would be adjusted, and the monetary affairs of the 
“country remain as they were.’ In this case, the bill alleges 
that Blacklock left 13th May, 1861, after the war had actually 
commenced, and he made the assignment to Robertson as 
Trustee, knowing that he was to keep the bond and repre- 
sent him in the place where the war wasto rage. He wasthe 
uncle of his daughters, for whose benefit he had entrusted 
the bond to him; he had already received the first year’s in- 
terest from Small, in March, 1861, after secession, and when 
the bills of banks whica had suspended specie payments was 
the circulating medium. His receipt was on the bond when 
he gave it to Robertson. He received this payment ina 
check on the State Bank, precisely as Robertson received the 
other payment. If Robertson was not to receive payment of 
the bond, why was it left with him by Blacklock? Why was 
the bond not carried with the cestuzs gue trust to England, if 
this was not the case? But it is contended that all the banks 
in Charleston had suspended specie payments in 1860. In 
1861. March, Mr. Blacklock, who had not yet assigned 
the bond, received the first year’s interest himself from Small, 
in the same manner that Robertson received the payment in 
October, 1861, and according to the testimony of Mr. 
Thayer and the other witnesses examined by the plaintiff, 
there was no difference inthe bank bills in March, 1861, and 


October, 1861. 


The plaintiff put in evidence Act to provide against the 
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suspension Of specie payment by the banks of this State. 
(Act of Assembly, 1840, Vol. 11, p. 111.) This Act provides 
a penalty for banks suspending specie payments. By the 
Act, 13th November, 1860 (Vol. 12, 735), likewise put in evi- 
dence by plaintiff, this penalty was suspended until Ist 
January, 1862. By the Act of 21st December, 1860, 
(Vol. 13, 36), the penalty was suspended to ist January, 
1863. The plaintiffs likewise put in evidence the scaling Act, 
but this has no application, as this payment was not made in 
Confederate currency. Even if the Legislature postponed 
the operation of the penalty against the banks for suspending 
specie payments, even if the banks did suspend specie pay- 
ments, according to the testimony of Mr. Thayer, a bank 
officer, and entirely conversant with such matters at the time 
this payment was made and received, bank notes and gold 
passed indifferently as currency, and it was only if gold was 
wanted in large quantitities that it called for a slight pre- 
mium. Mr. Bollmann shows that, after this transaction, even 
he purchased exchange at $5 to the pound, and that at this time 
it could readily have been procured. There was Robertson, 
the uncle of these ladies, and to whom Blacklock had en- 
trusted this bond, at the time the first instalment and prin- 
cipal and the interest was payable, receiving it in the same 
funds Blacklock had received the first year’s interest. (Trans., 
p. 40, fol. 117, and p. 66, f. 184.) When he could have readily 
got the money in gold, if he had only desired to have it so 
paid,and simply because he did not take the care of the money 
after he got it, that his nieces thought he should have done, 
they wish to visit this on Small. Why was | 

Why was it not refused? He could have used it; it was 
then worth, practically, as much as gold, according to the 


1is money taken? 


testimony of plaintiff's witness, Mr. Thayer. If the loss has 
taken place by the act of Mr. Robertson, the uncle of the 
young ladies, and to whom their father saw fit to entrust his 
property for their benefit, it would surely not be right to make 
Small pay his debt twice. The payment of the first instal- 
ment and interest was made October rith, 1861. The pay- 
ment of the second instalment and interest was to be made 
April 2d, 1862. 


88 


89 


90 


91 


92 


93 


24 


. Astothe payments made April 4th and roth, 1862: 

The second instalment of principal, viz: $3,533 33, with 
the interest on the principal then owing, was due on 20th 
March, 1862. 

He then paid, April 4th, 1862, $2,490 Oo. 

On 1oth April, 1862, he paid the balance of what was then 
past due, and paid the last instalment which would not have 
been due until March 2oth, 1863. 

The fact as established shows that Robertson was not only 
willing, but anxious, to receive payment of the bond,,.stating 
that it came just at the right time. (See testimony of Small, 
and not contradicted. Trans: p. 96, f.115) Small knew that 
Mr. Blacklock had gone with his daughters to Engand, and 
that many people were sending money out of the country to 
have it safe, and might well have supposed that Mr. Robertson 
desired to have the money of his nieces sent abroad out of 
jeopardy to the country where they were, and where it could 
be safely invested for them, and where they could have it in 
case of necessity. He could scarcely suppose that he would 
be desirous of committing a breach of trust as to his own 
nieces—Mr. Robertson at that time being a man in high busi- 
ness and social position. 

These payments were made by checks, given by Small on 
his bank of deposit, in which, as to the time of giving the 
checks, he had deposited nothing but gold and silver and 
bank notes, constituting the circulation of the country, and 
which checks were deposited by Robertson in the Bank of 
Charleston, which never suspended business, but which con- 
tinued, and, with its capital saved throughout all the vicissi- 
tudes of the war, was converted into a National Bank and is 
in first-rate credit. As we said, in speaking of the payment 
of October, 1861, this case is distinguishable from Ward vs. 
Smith and Fretz vs. Stover, for the reasons already stated. It 
must be remembered, too, that the testimony of Mr. Thayer, 
in relation to the value of bank bills, was as the period from 
December, 186i, to June, 1862; but it is said the pay- 
ment of the last instalment was in anticipation of the times 
for payment limited in the bond. Mr. Perry, in section 476, 


Says: 


— 


“(24) But there are circumstances where a Trustee must 
“exercise the discretionary powers of an absolute owner, 
‘ otherwise, great loss might happen to an estate; the exe- 
‘“ gencies of the moment may demand immediate action ; the 
‘“ cestuts que trust may be numerous and scattered, or under 
‘ disability, or not in existence, so that their sanction cannot 
“be obtained without great inconvenience. The alternative 
“of applying to the Court may be attended with considerable 
“or disproportioned expense and, perhaps, delay, so that the 
“ opportunity is gone and lost forever. It is, therefore, evident 
“that it is for the interest of the cestuts gue trust, that the 
“Trustee should have reasonable discretionary power, to be 
‘exercised in emergencies, though no such power is given in 
“the instrument of trust.” Again, section 440, middle of 
the section: “If an outstanding debt is secured by a real 


“ mortgage, it ought not to be called in, if it is safe, until it 
“is wanted in the course of administration, but pains should 
“be taken to ascertain if the security is safe. If the mort- 
“gage security is not adequate, the Executor or Trustee must 
“insist on payment, even where the cestuz gue trust is to 
‘‘ consent to every change of ‘investment, and refuses to con- 
“sent, for nothing will justify conduct that endangers the 
“fund.” See observation of Supreme Court in Glasgow vs. 
Lipse, 117 U. S., at pages 333-334, ending thus: “ He may, 
“ however, take payment of a debt when not secured, in the 
“ best money he can get, when its safety requires its collec- 
“tion. Under these limitations, he must do what under the 
“circumstances and situation prudent men managing their 
“ own estates would do.” 

This distinctly shows the powers of the Trustee to receive 
payment, whenever they see fit, and we contend that this case 
is different from Ward vs. Smith and Fretz vs. Stover, on 
account of the different relations existing between the parties 
and the difference in their relative situations. 

Mr. Blacklock, seeing the war inevitable, already com- 
menced, with the indications that the struggle would be long 
and protracted ; that Charleston, in all probability, would be 
the scene of some of the most trying struggles, determined 
to go with his family to England, not intending to give up 
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his citizenship or to remove his domicile from South Caro- 
lina, and turned over this bond and mortgage to Robertson. 
Now, what was the security on this bond? Small, and the 
mortgaged property, both exposed to ruin by the chances 

of war. No possible chance of covering the property by 
insurance against the risk of bombardment; exposed to 
199 destruction hourly, and to contingencies which might sweep 
it away at any moment. Talk about receiving legal-tender 
money, gold, bank notes of banks that were at par with gold. 
The question with Robertson was whether he should take 
any kind of money, rather than take the risk of his security. 

It is clear the money could have been more easily taken care 

of. Real estate in Charleston was in the greatest jeopardy. 

It is a matter of public history that the great fire in December, 
1861, had swept down one-third of the city, and its path 
through the city is marked to-day with ruins which have 
401 never been rebuilt, and lots which have never since been im- 
proved. Robertson tells us that, when he received payment 

of the bond, Blacklock and his family were in England; that 
exchange could be had at the Bank of Charleston. We 
know, from the testimony of Bollmann, that wise persons 
were sending money across the water. It is a matter of 
history, and Robertson tells us, in his testimony, that many 
persons, fearing the destruction of their property in the bom- 
bardment and the struggle in and about Charleston, sold real 
estate for Confederate money and preferred to invest it in 
other things. Robertson knew well where the property was 
102 located, and that that residence and buildings constituted the 
principal value. It was in the part of the city within range 

of the shells—some of which struek in and around it. Now, 
was not this a proper occasion for Robertson to exercise his 
discretion, and, if there was no collusion and fraud between 
him and Small, there is no doubt of his power to exercise it; 
and that, although his nieces may hold him for his failure to 
‘take proper care of the fund, they should not be allowed to 
“make Small answerable for his mistake. If he had left the 
money received from Small in the Bank of Charleston, where 
103 he said he deposited it, and not invested in Confederate bonds, 
it would not have been lost. Moreover, Small knew that 
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Blacklock and his family had gone to Europe, and could well 
imagine that Robertson,’when he said the money came in the 
right time, intended to send it abroad, which he said he could 
have done. 

Besides this, in addition to the risk of the security, he very 
well knew that the charters of the banks, both State and 
Bank of Charleston, made the stockholders liable, and he 104 
thus got a better security, in the uncertain condition of things 
then in Charleston. 

See charter Bank of Charleston, A. A. 1853, p. 245; see 
charter Bank of State, A. A. 1853, p. 243. Supra in state- 
ment. We contend, therefore, that this was clearly a case 
under the circumstances where the Trustee, Robertson, had 
the power to act and to receive payment as he did from 
Small. And that in so doing Small was discharged, although 
Robertson was answerable to justify his action, and for 
taking the necessary steps for protecting the fund. 105 

It must be remembered that Small never made any of the 
payments in Confederate money, but in his check on the 
State Bank, where he had never deposited any Confederate 
money up to the time of giving these checks. Small’s 
“check called for dollars, and when it was received on 
“ deposit ” by the Bank of Charleston, deposited by Robert- 
son, “it was a matter between him and the Bank whether he 
“would receive Confederate notes for the amount. Had he 
“been unwilling to receive them, and the Bank had refused to 
“ give any other money, he should have notified the drawer 
“and by returning the check, asked to be restored to his orig- 1096 
“inal position.” * * Small was informed when he gave 
the check “ that it came just in the right time.” 

Glasgow vs. Lipse, 117 U. S., p. 335. 

Donnelly vs. Dist. Col., 119 U. S., 339. 

See as to payments in bank bills when current, Legal 
Tender Cases, p. 445, 110 U. 5S. 


Of course if Small colluded with him in perpetrating a 
fraud on the cestuis gue trust it would be a different matter, 
and of this we will speak hereafter. ‘107 

3. STALE CLraim.—One of defenses of Small is that the claim 
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tnade by this bill is a stale claim, and that on this ground 
complainants under no circumstances are entitled to recover. 
Now their claim is based on the ground, either that Robert- 
son misused his power to receive payment and received pay- 
ment in a manner that he should not, or that it was a fraud 
on the part of Small, either on his part alone or in collusion 
with Robertson. We will first consider the case in the aspect 
that Robertson misused his power to receive payment and 
received payment in a manner that he should not, and that 
as Small had notice of his trusteeship, the transaction cannot 
stand. This, after all, isa fraud. It does seem that the only 
foundation for a claim against Small would be on the ground 
of fraud in him; but on whatever theory the claim set up in 
in the bill be based, we contend that it wasa stale claim, even 
in acase of agency. Ward vs. Smith, the Supreme Court says, 
p.452: “ Thatthe power of a collecting agent by the general 
“law is limited to receiving for the debt of his principal that 
“which the law declares to be legal tender, or which is by 
“common consent considered and treated as money and passes 
“‘as such at par, is established by all the authorities. The 
“only condition they impose upon the principal, if any 
“thing else is received by his agent, is that he shall 
“inform the debtor that he refuses to sanction the unauthor- 
“ized transaction within a reasonable period after it is brought 
“to his knowledge ;” but a case of agency is much stronger 
against the debtor, than one like the present, where 
the person receiving the payment had the right to sue and to 
receive payment. His action is conclusive unless it can be 
set aside for fraud. The case of Ward vs. Smith was entirely 
different, as we have shown. In Ward vs. Smith, as we have 
said before, one party was in the North and the other in the 
South. The two sections at war. Smith, who was the payee 
of the bond, did not assent to the payment. There was aot 
even an agent to assent for him, for war suspended the 


agency. 
In Fretz vs. Stover, the bond was made payable to Fretz 
and wife. The trust deed to secure it to Chilton, and 
the bond was left with Chilton. The deed of trust was 
ancillary to the bond, which was the principal, and this 
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was payable to Fretz and wife, and Chilton under no cir- 
cumstances could have received payment except as agent. 
If agent, the war suspended the agency; if agent gener- 
ally, he having overstepped any authority he might have 
had, expressed or implied, his act is void. In the case in 
hand the bond was payable to Robertson, and he was the 
only one who could maintain suit on it, either in his own 
name as Trustee, or in the name of Blacklock to his use as 
Trustee. We expect to show that there is no claim at all 
against Small, except it can be founded on fraud, as we 
have shown, their claim must be, as far as Small is concerned, 
by reason of some matter outside the contract. Now we con- 
tend that such is a stale claim. The best definition of a 
stale claim and the rule of Courts of Equity in relation 
thereto, is that given by Lord Camden, in Smith vs, Clay, 
3 Brown’s Chancery cases, and quoted by Judge Story, 
in delivering the opinion of the United States Supreme Court, 
in Pratt vs. Vattier, 9 Peters, 415,416. “ A Court of Equity,” 
said he, “ which is never active in relief against conscience or 
‘public convenience, has always refused its aid to state de- 
“mands where the party has slept upon his rights or 4ae- 
‘quiesceda great length of time. Nothing can call forth this 
‘“ Court into activity but conscience, good faith and reasonable 
‘“dilligence; when these are wanting, the Court is passive 
“and does nothing, Laches and neglect are always dis- 
‘* countenanced, and therefore from the beginning of this juris- 
“ diction, there was always a limitation of suits in this Court.” 
“This doctrine continues” Judge Story, “has been re- 
peatedly recognized in the British Courts, as will abundant- 
ly appear from the cases already cited, as well as from 
the great case of Cholmondely vs. Clinton, 2 Jacob & 
Walker, 11. It has also received the sanction of the Ameri- 
can Courts and was largely discussed in the cases which 
he mentions. In this case Judge Story also says, “ but 
“in truth the answers, though they rely generally on 
“the lapse of time, do not specially rely on the Statute 
‘“ of’ Limitations as a bar, and the case may therefore, 
“well be decided upon the mere lapse of time, independently 
‘of the Statute.” In Badger vs. Badger, 2 Wallace, the Court, 
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at page 93; say: “The whole transaction was public and 
well known to the widow and the heirs, and their guardian. 
The purchase of the estate by the administrator could have 
been avoided at once, if any party interested disapproved of 


it.” Page 94: ‘ Now, the principles upon which Courts of 


Equity act in such cases are established by cases and authori- 
ties too numerous to mention, etc.” Maxwell vs. Kennedy,3 


116 Howard, 210. Bowman vs. Wathen, 1 Howard, 189. Sullivar 


vs. Portland R. R. Co., 94 U.S., see page 811. The Court 
is always unwilling to lend an ear to a stale claim. Hall vs. 
Law, 102 U.S., p. 467. Burke vs. Smith, 16 Wallace, 401. 
Godden vs. Kinnell, 99 U. S., 201, 210, 212. Huntvs. Smith, 
3 Rich. Equity, 465. Hume vs. Beales, 17 Wallace, 336. 
Hoyt vs. Sprague, 103 U.S., 636, and many other cases. 
In the present case the bond was paid to Alexander 
Robertson, Trustee, the uncle of complainants and defendants, 


117 Helen R. Blacklock, and who was the only person to sue on 
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it, and who had the right to receive payment. The eldest 
of the Misses Blacklock was of age in 1861, and the youngest 
in 1869. After they were all of age they began a suit in 
the State Court in 1869 against Small, which they volun- 
tarily had dismissed. After having full notice thus of the 
transaction they supinely rested on their rights, whatever they 
may have been, until 8th October, 1879, when by the present 
suit they attempt to undo a transaction completed seventeen 
years and more before the commencement of this suit. We 
contend, therefore, that this is a stale claim, and that a Court 
of Equity will not lend its earto it. But it is alleged in the 
bill “that the defendant, Small, according to the well 
established principles of Equity jurisprudence, having gotten 
into possession the property of complainants, without valu- 
able consideration, with full notice of the trust, is liable to 
account fully to complainants for the amount due on the bond, 
etc.” We have shown this not to be the fact, but if it was, 


what sort of a Trustee did Small become? Certainly not an 
express Trustee, but an implied or constructive Trustee. All 
that has been said about stale claim will apply to any demand 
against him, based on the idea of his being a constructive 
Trustee, But more than that, the Statute of Limitation bars 
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any such claim. The Federal Courts adopt the decision of the. 
State Court in construing State Statutes as the law of such 
cases, and where these Courts have varied this Court accepts 
the latest decision of the highest Court of the State as a sound 
one. Leffingwell vs. Warren, 2 Black, $99. Four years bar 
claim against an implied or constructive Trustee. Joyce vs. 


Gunnels, 2 Rich. Eq., 258. The same thing was held by the 


United States Supreme Court in Beaubien vs. Beaubien, 22 
Howard, 190. Spidell vs. Henrici, 120 U. S., 377. 

In Hunt vs. Smith, 3 Rich. Eq., (So. Ca.), the Court say, 
p. 405: 

‘“* * If they will not bring their claims to the judicial 
“ cognizance of Courts until some of the witnesses are dead, 
“and the memory of the surviving have become.dim and 
“ faded, itis clear that they have no right to embarrass those 
“who administer justice with their stale. obscure and anti- 
“ quated claims. In the adjudication of such claims, every 
“ step that is taken is one of doubt; and there can be no 
‘ assurance that any judgment that is rendered may not be 
“ founded in error, and be fraught with injustice. The Court 
“is not obliged to descend into the catacombs and charnel 
‘‘ houses and amidst the bones of the forgotten dead, and by 
“ the dim phosphorescent light which they emit, to adjudge 
“ matters of right appertaining to this living and breathing 
* world.’ 

And as the United States Supreme Court say in Hoyt vs. 
Sprague, 103 U. 5., p. 637 

“Without further discussion it suffices to say, that the 
‘ complainants came into Court too late to obtain relief, even 

if, when they came of age, they could have justly com- 
“ plained of the conversion of their property into the stock 
“of the corporation. In such cases it is not merely a ques- 
‘tion as to what information respecting their rights parties do 
“ actually obtain, but as to what information they might have, 
“ obtained had they used the means and opportunities directly 
“at their command. Others acting in good faith also have 
“ rights; the world must move; and it is to the interest of: 
“ the community that controversies should have anend.” 

The justice of the doctrine of stale claim is set forth in, 
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many cases decided by the Supreme Court of the United 
States. It is founded on the highest principle of right. The 
Courts will not permit people to rest supinely upon their sup- 
posed claims, in order to speculate upon the decisions of 
Courts in other cases, or for any other reason, misleading 


124 those against whom they would make their supposed claims 
into false security. As was well said by Lord Mansfield in 


the case of Admiral Dacres : 
“* * * I think it would be most contrary to eguum and 


“ bonum, if he were obliged to pay it back. For, see how it 
“is! Ifthe sum be large, it probably alters the habits of his 
“ life, he increases his expenses, he has spent it over and over 
“again ; perhaps he cannot repay it all, or not without great 
“ distress ; is he, then, five years and eleven months after, to 
“ be called on to repay it? ” 


FRAUD: STATUTE OF LIMITATIONS. 


3. We contend that the claim of these complainants is 
against their uncle, Mr. Robertson, their Trustee. 

That the only claim they can have against Small, would 
be in case they could make out that he had committed 
a fraud inthe payment of his bond. Of this there is no evi- 
dence whatever, unless the mere fact that he paid the bond 
to the Trustee in his checks on the State Bank, and which 
were accepted by Robertson, in itself constitutes a fraud. 

We must bear in mind the distinction, already pointed 
out, between this and the cases of Ward vs. Smith and Fretz 
vs. Stover, and in which we are borne out by the case 
of McBurney vs. Carson, 99 U.S. It must be remembered 
that, in that case, the bonds were payable to Robertson and 
Blacklock, Executors. Robertson received the payment com- 
plained of. In this case, the bond was payable to Robertson. 
In McBurney vs. Carson, p. 570, the Court say: “ The bill 
charges fraud, conspiracy and spoliation. If the charges are 


untrue, the bill should be dismissed.” And, on p. 571: 


“There was evidently a plot. McBurney & Co. were its con- 
127 trivers; Ball was their instrument ; Robertson was their dupe, 
and the Carsons were the victims.” : 


Fe i me ~ 
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We scarcely think that any one who knows the parties 
would think that Small, who was a German baker, was likely 
to make Mr. Robertson, who, for years, was the head of one 
of the largest mercantile concerns in the country, a dupe. A 
man experienced in business, and acting, as he considered, 
for the interest of his own blood. 

But, if by any means the transaction could be classed as a 
fraud, then, (if the Court is correct in McBurney vs. Carson) 
if the charge is untrue, the bill should be dismissed ; and, if 
barred by the Statute of Limitations, the same result must 
follow. 

Relief for fraud barred after four years after its discovery. 
This previous to the Code which was adopted Ist March, 
1870. See 

Van Rhyn vs. Vincent, 1 McCord’s Ch., 310. 
Prescott vs. Hubbell, 1 Hill Equity, 212. 
EKigleberger vs. Kibbler, 1 Hill Equity, 113. 
Farr vs. Farr, t Hill Equity, 387. 

Turnbull vs. Gadsden, 2 Strobb, 14. 

Beck vs. Searson, 8 Rich. Equity, 130. 

Lott vs. Degraffenried, 10 Rich. Equity, 350. 
Kibler vs. MclIlwain, 16 S. C., 555. 

And other cases. 

Since the Code adopted ist March, 1870, action for relief 
on account of fraud barred in six years from discovery. 4 
114, sub. 6., Gen. Stat. 1882, Code Div. 

“ SEc. 112. within six years. , . ’ , . 

*6. Any action for relief on the ground of fraud, in cases 
‘which, heretofore, were solely cognizable by the Court of 
“Chancery, the cause of action in such case, not to be 


“deemed to have occurred until the discovery by the ag- 


se 


grieved party of the party constituting the fraud.’ 

Under the decisions of the S. C. Court, the Stat. of Limita- 
tion provided by the Code, only applicable to cases arising 
since Ist March, 1870, but whether barred within four 
or six years, makes no difference, for complainants, and H. 
R. Blacklock, discovered this fraud long before the bill was 
filed in the State Court, in 1869, over ten years before this 


bill w.s brought. 


129 


131 


133 


134 


135 


And this defense is pleaded. 

But it may be said the bill in this case does not charge 
fraud. If there be no fraud, a suit on the bond cannot be 
maintained by complainants, only by Robertson, and the 


Court has no jurisdiction, because it could not have been 


: maintained by Blacklock, the assignor. We contend that it 


does charge fraud. 

The United States Supreme Court, in Burke vs. Smith, 
16 Wall, p. 401, says: “True, the appellant's bill al- 
“leges the indebtedness of the appellees, by force of 
“their contract. It does not charge a fraud. But it 
“is plain that, unless the arrangement by which the 
“subscriptions were merged in that of the City was a 
“fraud on them. the bill must fail. The Court must set aside 
“that arrangement, or they cannot recover. And the burden 
“on them is to establish the fraud. Had their bill been 
“framed to set aside the arrangement because of fraud, it 
“must have been held to have been filed too late. The 
“ Statute of Limitation bars action for fraud in Indiana after 
“six years, and equity acts, or refuses to act, in an analogy 
“to the Statute. Cana party evade the Statute, or escape in 
‘equity from the rule that the analogy of the Statute will be 
“ followed by changing the form of his bill? We think not. 
“ We think a Court of Equity will not be moved to set aside 
‘‘a fraudulent transaction at the suit of one who has been 
“quiescent during a period longer than that fixed by the 
“ Statute of Limitation, after he had knowledge of the fraud, 
“ or after he was put on the inquiry, with the means of knowl- 
‘‘ edge accessible to him.” 

We therefore, submit that, under no circumstances, has a 
case for relief been made out against Small; and that any 
relief complainants may be entitled to could only be against 
their uncle, Mr. Robertson, whose answer in this case is a 
melancholy evidence of the effects of the unfortunate civil 
war. 


JAMES SIMONS, 

Counsel for Jacob Small, Defendant Respondent. 
SAMUEL LORD, 

Of Counsel. 


IN THE SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM. 4887. 
No. 448. 


EMMA J. BLACKLOCK, MARY BLACKLOCK anp 
HELEN R. BLACKLOCK, AppeELtants, 
VS. 
JACOB SMALL ann ALEXANDER ROBERTSON, 
APPELLEES. 


JURISDICTION. 


John F. Blacklock, assignor, at the time of the assignment 
was a citizen of the State of South Carolina, and continued to 
be such until this suit was commenced. 

Jacob Small, the mortgagor, was a citizen of the State of 
South Carolina when the mortgage was executed, and when 
this suit was begun 

Helen R. Blacklock was a citizen of the State of South 
Carolina when the suit was begun, and Emma Jane Blacklock 
and Mary Blacklock, the plaintiffs, were citizens of Georgia. 

Under the Act of Congress, of March 3d, 1875, it is con- 
ceded that the assignees of Blacklock, the mortgagee, could 
not have maintained a bill to foreclose the mortgage, as their 
assignor could not have prosecuted a suit in that Court for 
that purpose. Appellant’s Brief, f. 79. | 

An ingenious attempt is made to escape this conclusion, 
which is fatal to the jurisdiction of the Court. 

It is said: 

1st. When a suit is brought to enforce the contract, the 
assignee is disabled, unless it might have been brought in the 


Court, if no assignment had been made; but if brought for a 


tortious taking, or wrongful detention of the chattel, then 


ht of prop- 


the remedy accrues to the person who has the rig 
erty or of possession at f | 
like wrong in respect to any other sort of personal property. 
Dishel VS. Dodge, 16 How urd, Ol. 
Bushnell vs. Kenned 

“Tf founded on contract, 
If founded on tort, it has.””. Appellant 
2. “The fundamental character of this suit is to recover 


a 


possession and control of specific papers tortiously taken and 


wrongfully detained. 
3. The Court having obtained jurisdiction of the parties and 
the subject-matter for one purpose, will make its jurisdiction 


effectual for complete relief. 
REPLY. 


Ist. In so far as plaintiffs seek, by this suit, to recover pos- 
session of the bond and mortgage from the defendant, Small, 
on the ground that they came into his possession by a tortious 
act, his right of action is barred, as we shall hereafter shew. 
ful jurisdic- 
tion of the parties and the subject-matter of the action for one 
purpose, it cannot proceed to adjudicate another subject-mat- 
ter embraced in the suit, of which it is expressly forbidden to 
take cognizance. 

Its effort “to do complete justice and save further litiga- 
tion,’ stops necessarily at the boundary line of its jurisdiction. 

3rd. [The Court has no jurisdiction over this suit either for the 
purpose of decreeing specific delivery of the bond and mort- 
gage, or for any other purpose, because if we arrange the in- 
dispensable parties on opposite sides of the real matter in dis- 
pute, according to the facts, it will be seen that there is but 
one indivisible controversy between Emma J. Blacklock, 
Mary Blacklock and Helen R. Blacklock on the one side, and 
Jacob Small and Alexander Robertson on the other side. 

Helen R. Blacklock was not a mere nominal party. The bill 
asks that the Trustee be ordered to account, that the delivery 
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notes to the | 


be 


rustee, by Small, in payment 


+} 
be ordered to deliver 


trie gi disallowed; that Si 
up the bond and mortgage; that he be decreed to pay the 
amount due,:and that the mortgaged premises be sold. It is 
clear that to the adjudication of these questions, which 
constitute a single controversy, Helen R. Blacklock, was a 
necessary party, that she and the plaintiffs are on the 
plaintiffs’ side of the controversy, that she is directly in- 
terested in the relief for which th untiffs ask, and which 
could not be full and complete un she wasa party. It 

therefore, a suit to which a ¢ n of South Carolina, is a 
party on one side, and a citizen of South Carolina, a party on 
the other, “ with interests so conflicting that the relief prayed 
cannot be had without keeping them on opposite sides of the 
matterin dispute.” It follows that the Circuit Court was with- 


lurisdiction. 


ON THE MERITS 

lohn F. Blacklock, a citizen of ith Carolina, owned a 
bond of the defendant, Small, for $10. secured by a mort- 
gage of real ite, bearing date March, 1860, and pay- 
able in three equal annual instalments. On the roth Masch, 
7567, he received from Small, $742 ng one year s interest, 
due on that day [he payment w made in a check on the 
State Bank, which had suspended specie payment on the 
loth November, I 

In May, 1861, two months after the above payment, Mr. 
Bla ck went with his family to England. On the eve of 
his departure, he assigned t | and mortgage to his 
brother-in-law and partner, \! r Robertson, tn trust 
for the children of John I’. B 

Mr. Blacklock and his ily 1 1 in England until 
October, 1866. On tl ? Z, Small paid to 
Robertson $3,747, be tl nstalment which had matured 
on the 20th March, 1861 th interest to date. This pay- 
ment was made in a check on the same bank, on whicha 


check had been given 'to Blacklo 


Small paid to Robertson, by a 


ae 
as 


On the 4th April, 1862, 


check on the same bank, 


$2,490, being part of the instalment which fell due on 2oth 
March, 1862. When this payment was made, Small asked 


Robertson if he would receive the last payment. Robertson 
replied, “ Yes ; tt camein the right time.” 

Six days afterwards, 1oth April, 1862, Small paid again, in 
a check, on the same bank $5,002, being the balance of the 
past due instalment, and the whole of the instalment that 
would become due in March, 1863. 

Small swears that up to the time this payment was made, 
he had deposited in the bank “ only good money —gold and 
the bills that were current of solvent banks,” folio 118, and he 
is sustained by his deposit book, folio 184-185, which shows 
that the first deposit of Confederate notes, was entered on the 
17th February, 1863, ten months after the last payment to 
Robertson. 

The evidence proves that Confederate treasury notes did 
not become generally current until after these payments had 
been made. The bank resolutions introduced by plaintiffs, 
folio 80, shew that on the 7th September, 1861, the banks 
offered to make further loans of their bills to the Confederate 
Government, until the treasury notes of small denominations 
could be provided. This was declined, the Government 
deeming the arrangements then in progress, for the supply of 
treasury notes sufficient. Mr. Thayer, called by plaintiff, testi- 
fied that in December, 1861, a considerable amount of cur- 
rency had reached Charleston. “After that, Confederate notes 
and bank bills ran parallel in the banks,” folio 83. 

It was in June, 1862, that the volume of Confederate notes 
began to affect sensibly the bank deposits, folio 85. In Oc- 
tober, 1861, bank bills and Confederate notes were nearly at 
par with gold, folio 88. In April, 1862, when Small’s last 
payment was made, bank bills and Confederate notes were 
between five and ten per cent. below par, folio 88. On the 
28th September, 1861, a few days before Small made his first 
payment to Robertson, Mr. Bollman bought 4500 of ex- 
change at $5 for the pound sterling, and on the 9th Novem- 


ber, 1861, only five months before Small’s last payment was 


made, he bought of the very bank in which Small’s money 
was deposited, £1,000, at a premium of only twenty per 


we 


om 


cent. Robertson admits, folio 106, “that he could have sent 
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checks given to Robertson were deposited by him inthe Bank 
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As this is the only ground on w 1 the bill asks that the 
. 7 ! ey } 1] ! “11 
payments made by Small should be disallowed—the bill 


d be dismissed. 
LI. 


[he assignment on the bond, is to “Alexander Robertson, 


, ‘% 


in trust for the children of John F. Blacklock.” The nature of 


the trusts are not defined, nor the duties of the Trustee pre- 


scribed. They must be gathered from the surrounding cir- 
cumstances. What these were, is shown by the evidence. 
Blacklock, the owner of the bond, was about to take his 
family, consisting of his three daughters, to Europe ; “ to avoid 
the perils of the civil war,’ which was then flagrant, folio 92. 
He expectedto remain away during the war. On the eve of 
his departure, he assigns this bond to Robertson. For what 


purpose? Therecan be but one answer, to enable him to col- 
lect it, and remit the proceeds to his children. In what cur- 
rency was it to be collected? He knew that all the banks 
had suspended specie payment, and that there was no hope 
of resumption while the war lasted. He knew that bank notes 
had superseded the use of coin, and become the only currency 
of the country. He had himself received payment of the in- 
terest upon this bond in that currency. Is there a doubt, 
that he expected Robertson to receive payment in the same 
currency, or that, if this had not been intended, he would 
have taken the bond with him to England, or left instructions 
with Robertson, to receive nothing but gold? There cannot 
be a reasonable doubt, that in receiving payment from Small, 
in the manner he did, Robertson acted in accordance with 
the wishes of Blacklock, the creator of the trust, and that 
if the ceséut que trusts had been present, they too, would have 
sanctioned it. 


IT. 


But assuming that Robertson is to be held to the same ac- 
countability as any other Trustee, and that he is liable, as for 
a breach of trust, the question still remains, is Small to be 
charged as a participant in the fraud? It is conceded that 
two separate Supreme Courts of South Carolina, based on 
different principles, and the exponents of opposing theories, 
have both united in declaring that payments, such as Small 
made, when accepted by the Trustee, discharged the debtor. 
And it will be remembered that this was a trust created in 
South Carolina, that the trust property was in that State, and 
all the parties to it were her citizens, and bound by her laws. 


This, if not conclusive, is certainly a strong circumstance in 
favor of the defendant. : 


ep 


Appellant’s counsel seems to think (f. 38) that this is a 


question to be decided by United States law. But this ts a 


ce 


misapprehension. In matters of this sort the Federal Courts 


administer the laws of the State, and not of the United States. 
Their jurisdiction is co-ordinate with that of the State Courts, 
and in the discharge of their duties they exercise their own 
judgment as to the meaning and effect of the State laws. It 
therefore sometimes happens that the State laws are differ- 
ently interpreted by the Federal and State Courts, and as 
there is no superior to decide which is right, each Court en- 
forces its own interpretation. Lo prevent unseemly conflict 
certain rules have been adopted. One of these is that where, 
the course of the decisions of the State Courts, certain 
rules are established which become rules of property and ac- 
tion in the State Courts, such established rules are always 
regarded by the Federal Courts, no less than by the State 
Courts themselves, as authoritative declarations of what the 


law is. Where the law has not been thus settled, it is the 


right and duty of the Federal Courts to exercise their own 
judgment, as they always do, in reference to the doctrines of 
: marcial law 1 weneral inrienrudence But even j } 
Connie rClal iaW and MM n ela Ll] ‘2 ’ : : si ee suf even in SUC l 
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cases the Courts will lean towards an agreement of views with 
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the State Courts; if the question seems to them balanced with 
doubt. 
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Conceding that this case does not come within the rule, | 
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that where a principle of law aff 1s real estate has been 


settled by the highest Courts of the State, and has been ac- 
‘ : ‘ ' ' 

quiesced in fora long time asa ru ol property, the same 

rule will be applied by the Federal Courts, is it too much to 


ask the Court to hold that the question sought to be raised 


in this case had been “foreclosed by previous adjudica- 
tions” of the State Courts, extending over a period of 
fourteen years, when this bill was filed, and that even 
pen, that it is so “balanced with doubt ” 


that for the sake of harmony, and to avoid confusion, the 


eh — 
if it still De Of 


Court will lean towards an agreement of views with the 
State Court? Is it too much to ask that the Court will 


accept as conclusive the oft-repeated admissions of appel- 
lants’ counsel, “ that by the law of South Carolina there ts no 
fraud to be discovered,” f. 13, in the transaction of which 
plaintiffs complain, and that they can only hope for redress 
under some other law, different from and in conflict with the 


law of South Carolina. 

We think, however, the appellants’ counsel errs in suppos- 
ing that, upon the precise point we are considering, one rule 
prevails in the State Court and another in this Court. 

The case of Carson vs. M/cBurney is the only case arising 
under the laws of South Carolina which has reached this 
Court, and the decision in that case was based upon the 
ground that the transaction assailed was the result of a plot 
contrived to defraud Mrs. Carsonand her children. 

Glasgow vs. Lipse, 117 U.S., 327, is the last decision of 
this Court upon this subject. Two propositions seem to be 
established by that case. 

1st. That a Trustee who receives payment of a well secured 
debt in depreciated currency, when better currency can be 
had; unless it can be used in discharging debts, paying 
legacies, and the like, is guilty of a devastavit and liable to 
parties injured thereby. 

2nd. That a debtor who pays to a Trustee in depreciated 
currency, a debt payable in gold or its equivalent, hnowing 
at the time, that the currency ts not needed for the payment of 
debts or legactes, or other uses of the estate,and that the safety of 
the debt does not require its collection, may be also charged as 
a participant in the devastavit. 


Now, the Bill in this case does not charge that Small acted 
fraudulently, or Auew that the currency was not needed for 
the purposes of the trust 

The only allegations in the Bill touching Small are, “ that 
he had full knowledge of the trust because of the assignment 
on the bond and mortgage, and the receipts given to him 


signed by Robertson, Trustee, f.9; and that, knowing this, 
he paid his debt in an illegal, unconstitutional and depreciated 
currency.” 

In appellant’s argument, f. 15, it is said: “ Small Avew he 


D7 


de 


ling with a trustee.” 


ae H{ . bea 
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only kn wwiled rec 


> 
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iegal tender. 


[his is the 


the ingenuity of counsel can 


not sufficient. To bring the case within the rule established by 
Glasgow vs. Lipse, it should have been shewn that Small £vew 
the facts stated at f. 4, of appellant's argument, to wit, that the 
trustee had no debts to pay—that h uld not pay the money 
over to the beneficiaries—that hi uld make no use of the 
money—that there were no satisfactory investments to be had. 
This has not been done, or even attempted. On the con- 
trary, the prool that when the last payment was made, 
Robertson said: “ 1) fist This could 
oniy mean that in some way i be used for the pur- 
poses of the trust, and Sma vas not bound to enquire fur- 
thes 
[he case,as made, rests upon t bald proposition, that 
payment in depreciated currency to a trustee of a bond exe- 
cuted before the war, and secured by a mortgage of real estate 
1a besieged city, and liable at any moment to be destroyed 
by the fire of the besiegers, renders the debtor who makes it, 
without more, liable asa participant ina breach of trust, and 
renders the attempted payment absolutely null and void. No 
decision of this Court has goneto thislength. Every case will 
be found on examination to have been decided on its own pe- 
culiar facts, on fraud or want of auth vy, or some other cir- 
cumstance connected with the transaction. Not one of them 
is rested “upon reasons drawn from and upon which the tna- 
Legrity of the republic depen ls,’ or on the ground that the 
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Confederate notes or by his ch 


“repugnant to the genius of the 


States. (F. 30 Argument.) 


Lhe only question in the case 


in a fraud. 
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at the transaction which O 


surrounding circumstances. 


It may seem now to have be 


cognition of a payment made by a del 


In answering this questi 


that the money was 
low par.” 
subject which even 


te to Small. But this is 
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(Cgovernmen of the United 


> is whether Small participated 
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yn it is necessary to look 


-curred in the light of the then 
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rewd on Small’s part to 


pay his debt, and unwise on the part of the trustee to receive 


10 


payment in depreciated currency, but the same thing was 
being done daily by the wisest and shrewdest men in the 
State. 

The language used by this Court in another case is pecu- 
liarly applicable to this : 

“It should be borne in mind, that when the judgments were 
assigned to Keller, the country was in the throes of a civil 
war. Lee had not surrendered. Gold and silver, in the cur- 
rency of the time, were at a high premium. All real property 
was largely depreciated. The future was uncertain. <A trans- 
action which then seemed wise and fortunate, a year later 
might be deemed greatly otherwise. It is hard to avoid the 
conviction that the plaintiff's conduct marks the difference 
between forethought in one condition of things, and after- 
thought in another.” 


ITT. 


The receipt of the payment of the bond by the Trus- 
tee in depreciated currency was not a void, but voidable 
transaction. 

“That the power of acollecting agent by the general law is 
limited to receiving for the debt of his principal, that which 
the law declares to be a legal tender, or which is by common 
consent, considered and treated as money, and passes as 
such at par, is established by all the authorities. The only 
condttion they impose upon the principal if anything else ts re- 
cetwved by his agent, ts that he shall inform the debtor that he 
vefuses to sanction the unauthorized transaction within a reason- 
able period after tt ts brought to his knowledge.” 

Ward vs, Smith, 7 Wallace, 451. 


The cases cited by appellant’s counsel, folio 16-19, which 
would seem to establish a different doctrine are inapplicable. 
‘an abso- 


‘ 


In Hickman vs. Jones, 9 Wallace, 201, the words 


dy 


lute nullity,” were used in reference to the judgment of a 


Confederate Court, and so were the words “ it was, as if it 


were not—a mere nullity,” cited from Davis vs. Perdicaris, 96 
U. S., 195. In Carson vs. Robertson, 99 U. S., 570, the 
Court was speaking of a transaction tainted with actual moral 


=> 


“> 
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fraud. In Fritz vs. Stover, 22 Wallace, the agent’s authority 
had been revoked and his receipt of the depreciated money 
was therefore held to be a “ void act.” 

That the transaction is voidable, is recognized in the frame 
of the bill, which prays that the “payment may be disal- 
lowed,” and “the satisfaction annulled.” 

It is also recognized in the argument of counsel (f. 82). 
é P; tut ta le. th re is no contract 3 } LINING. « —- & 2 The 
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‘Whenever the act done takes effect as to some purposes, 
and is void as to persons having an interest in impeaching it, 
the act is not a nullity, and therefore, in a legal sense, it is not 
utterly void, but merely voidable.” 

18 Johns, 515. 


Again, a thing may be void in several degrees: “1st. Void 
so as if never done to all purposes; so as all persons may 
take advantage thereof. 2d. Void as to some purposcss only. 
3d. So void by operation of law that he that will have the 
benefit of it may make it good.” Viner Tit void and votdable, 


A. pl. rs. 


‘“ A thing is voidable which is done by a person who 
ought not to have done it, but who, nevertheless, cannot avoid 


it himself after it is done.” 18 Johns, 528. 


It cannot be contended that either Small or Robertson 
could have treated the payment as a nullity. If the 
money paid by Small had been invested in good securi- 
ties, which had greatly enhanced in value, there can be 
no doubt that the children of Blacklock could have followed 
their money into the investment and claimed it. They had 
an election therefore, and to say there is a right of election is 
to say that the act is not absolutely void, for that which is 
absolutely void is incapable of being confirmed. 

The rule as to voidable transactions is that they stand until 
the party who has a right to question them exercises his elec- 


tion, “ The authorities to the point of the necessity of the exer- 


cise of the right of rescinding or avoiding a contract or trans- 
action as soon as it may be reasonably done after the party 
with whom that right is optional is aware of the facts which 
gave him that option, are numerous.” 


120 U. S., 25q—-260, and cases cited. 


IV. 
STATUTE OF LIMITATIONS. 
A. 


So far as the bill seeks to avoid the payment to Robert- 
son, as a fraud upon the rights of the Blacklocks, it is barred 
by the Stat. of Limitations, which, in South Carolina, bars 
action for fraud after six years from its discovery. 

The cases on this point will be found in appellees original 
brief, folio 129. 

We do not claim that the bond debt secured by the mort- 
gage was barred by the Statute of Limitations. That Statute 
does not apply in South Carolina to debts of this description. 
The lapse of twenty years without recognition of the debt by 
payment or otherwise, raises a presumption of payment. In 
the present case when the bill was filed, twenty years not 
having elapsed, the defendant, Small, could not have relied 
upon this presumption. 

Our claim is very different. We insist that, unless the pay- 
ment made by Small was a fraud on the plaintiffs, the bill 
must fail. ‘The Court must set aside that transaction, or they 
cannot recover. Had their bill been framed to set aside the 
transaction because of fraud, it would have been barred, and 
they cannot evade the Statute by changing the form of their 


bill. These are our positions, and they are sustained by the 
decision in Burke vs. Smith, 16 Wall., 4o1. 

While not disputing the general rule that, by the law of 
South Carolina, an action of fraud will be barred in six years, 
Appellants’ Counsel contend that a Court of Equity “ will 
not apply the Statute when sound conscience would be 


4? 


offended by its application.” To sustain this position he cites 
a sentence from JcLure vs. Ashby, 7 Rich. E. So. Ca., 439 
(Appellant's Arg’, 37.) It is only necessary to restore the 
sentence to its context to destroy its value as an authority in 
support of plaintiffs’ contention. 

“I take it that the Statute runs at law, from the time the 
act is done: and that at law it matters not at what time the 
party injured by the act comes to the knowledge of it. 
But in matters of an equitable nature—the terms of 
the Statute not extending to them—this Court is not 


imperatively bound to apply it—and only applies it by 


’ 


| 

i 
analogy to the practice at law; and then tt does not apply it 
when sound conscience would be offended by tts application.” But 
the Court goes on to say: “ This matter of fraud is of purely 
equitable cognizance, and the doctrine of this Court ts to ap- 
ply the Statute thus. In the absence of averment by the 
injured party, as to the time when the fraudulent act became 
known to him, the Court assumes that he had notice of the act 
when it was committed, and therefore holds that the Statute 
runs from that time—but when, from the circumstances, the 
Court is persuaded that he came to the knowledge of the act 
afterwards, the Statute runs only from the time he obtained 
information,” 

Such was the law until the adoption of the Code of Proced- 
ure in 1870. That abolished all distinctions between legal 
and equitable proceedings, and provided that “an action for 
relief on the ground of fraud, in cases which heretofore were 
solely cognizable by the Court of Chancery, the cause of 
action in such case not be deemed to have accrued until the 
discovery by the aggrieved party of the facts constituting the 
law,” shall be barred in six years. 

This law now applies to both equitable and legal proceed- 
ings, and the United States Courts follow the State limitations. 
B. 

So far as the bill seeks to recover possession of the bond 
and mortgage it is also barred. 

“ All actions of trespass guare clausum fregit ; allactions of 


trespass detinue; actions sur ¢trover and replevin, for taking 


14 


away of goods and chattels, * * shall be commenced and 
sued * * within four years next after the cause arises, 
and not after.” 
2 Statutes of S. C., 583, § 6. 
Code of 1870, Sec. 114. Within six years. . 7 ae 
action for taking, detaining or injuring any goods or chat- 
tels, including actions for the specific recovery of personal 


property.” 


‘Deshler proceeded by replevin. 
? 
i 


The Black!ocks by bill in Equity. Either course is cor- 
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rect.” Appellants argument, folio 84. 

“ Where there is a concurrent remedy in law and equity 
upon the case made, the limitation is the same in both Courts. 
Otherwise, a plaintiff by electing his tribunal, may cut his 
opponent off from a defence to which the law of the land 
entitles him. 

U.S. vs. Daniel, 12 Peters, 56. 

Lever vs. Lever, 1 Hill Ch. R.(S. C.,) 64. 
7 Johns Ch. R., 111. 
3 Brown Ch., 6 


Ad 
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It is immaterial whether Small be regarded as a wrongdoer 
or a constructive trustee. In either case the claim is barred. 
Speidel vs. Henrico, 120 U. S., 377. 


STALENESS AND ACOUIESCENCE. 


This defence meets the complainants 7” “mune. 
If the transaction between Small and Robertson was sub- 


ject to any equity on the part of the plaintiffs, the right to 


such equity has been lost by lapse of time and acquiescence. 
In Rolling Mill vs. St. Louis Railroad, 120 U.5S., 259, the 


Court said: 


“This matter was reported to the directors. They hada 
meeting upon the subject some six weeks after the whole 
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ing had been consummated, and after they had received 
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would be presumed. In regard to this it appears that the 
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not disafirm their action at that time, but that the act or 
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The plaintiffs returned to America in October, 1866. 
Trans.,f.go. They came “for the express purpose of looking 
up these matters; f. 170. They then discovered that the 
bond had been paid in depreciated currency, and the money 
invested in Confederate bonds, ff. 169 and 170. They returned 
to Europe in 1867. The precise date is not fixed. 

[t is said that in ‘1867 they notified Small of their disap- 
proval of the transaction; Argt., f- 6. In support of this, 


reference is made to fols. 170 and 172, of Trans. The testi- 


Z 
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mony of Marv Blacklock at that place is as follows: 
© When did vou find out the Harleston bond had been 
paid f 


A. I can t cive the exact date 


©. Did you at that time make any claim against Harleston ? 
A. No, sir; against Small we did. 

How little reliance can be placed upon the recollection of 
this witness in fixing dates is shown at f, 171. She is asked 
why she did not, in 1867, change her residence, so as to give 
the Federal Court Jurisdiction, and her answer ts: 


“ We were then trying the case against Small in the South 
Carolina Court.’ 


lt) 


It is conceded that this case was not begun until 1869. 

Emma J. Blacklock and Jno. F. Blacklock were both wit- 
nesses. Neither of them testified to this notice having been 
given. Nor is it mentioned in the answer of Helen R. Black- 
lock. Transcript, f. 58, which was prepared by the Solicitor 
who represented the Blacklocks in 1866, and gives a detailed 
statement of the steps they afterwards took to assert their 
rights. 

No written notice was produced or called for, and it is 
exceedingly improbable that notice was in fact given at that 
time. The plaintiffs were acting under the advice of counsel, 
and were told that by an unbroken current of decisions of the 
South Carolina Courts, trustees were not only authorized to 


receive currency in payment of debts, but it was declared to 


be their duty to do so.” Argt., f. 6. 


In this state of the law it is not probable that the alleged 
notice was given. But if it was, it is incumbent on the plaintiffs 
to fix the date. “ In 1867” may mean in December, 1867. Under 
the ruling in the case just cited it would have been too late, 
even if the notice had been given early in 1867. They cer- 
tainly must have discovered the payment by Small in Octo- 
ber, 1866. The trustee was their uncle, and is not charged 
with concealment. Notice of disaffirmance in 1867 was not 
the “prompt notice” required by the law. We cannot concur 
in the opinion expressed by their counsel, that prior to 1871 
there was not ‘a fibre of ground for the charge of want of 
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reasonable diligence.” We think their right to complain had 
been lost long before the suit in the State Court was com- 
menced. 

In December, 1860, the plaintiffs and Helen R. Blacklock 
filed their bill for relief in the State Court. An order was 
made requiring them to give security for costs. Ordinarily 
the security required is $50. Argt.,f.64. This security they 
refused to give, not because it was not in their power to fur- 
nish it, but because a recent decision of the State Supreme 
Court rendered it useless to prosecute their claim. Trans., 
f.60. “ The case was dropped for a time;” f.171. “An 
equitable nonsuit was allowed,” says counsel, “for the 
express purpose of avoiding a decision on the merits.” 


a et , , aoe a ' 
Ve do not claim that the order made in this case would 
have supported a plea of res ad 


' 
_ 


v/a, but we do insist that 


the conduct of the parties in wing the nonsuit” was a 
distinct and un quivocal act of acquiescence, based on the best 
of motives, obedience to the laws of the land, as expounded 
by the highest Courts of the State of which they were citi- 


they could then have resorted for 
In 7878 Mrs. Carson’s case was decided by this Court, and 
. > | PX , ; —" — : . : *s> ‘oC 
‘r, 1879, this suit was brought—yust thirteen years 
baw gunman @ a a tc 
alter, every fact on which their rights depended had been 
, ’ . 

\fter such delay, it is incumbent on the party, who seeks 
to “ set forth in his bill specifically what were 
the impediments to an earlier prosecution of the claim, how 
he came to be so long ignorant of his rights, the means 
used by the respondents 


to fraudulently keep him in igno- 
rance, and how and when he first came to the knowledge of 
the matter alleged in his bill.” The reports abound in cases 
on this point. One is enough. 


Badger vs. Badger, 2 Wall., 95 


It will hardly be credited that, in the present case, no 
attempt even was made in the Bill to explain the delay of 
thirteen years. It is absolutely silent upon the subject, and 
might have been demurred to 

‘In argument, however, an attempt has been made to give a 


reason for this laches. The reason given is, that these claim- 


ants ‘“ were instructed, by repeated judicial asseveration from 
the highest authority of their State, that they had no legal 


hts.” and could not foresee “ that the law would be declared 
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ae OO 


rerwise in the Federal jurisdiction.’ 

This is the only excuse suggested for thirteen years of 
delay. The facts du not sustain the theory. 

The plaintiffs, as we have seen, came to South Carolina in 
October, 1866. They returned to England sometime in 1867. 
Apart from the d 


uted notice to Small. in 1 $67, of their dis- 
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approval of the transaction, they too! no immediate steps to 
assert their rights. 
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At that time the following Czrcuzt decrees sustaining the 
receipt of Confederate notes by trustees had been made. 
McLure vs. Steele, XIV Rich. E , June, 1800. 
McPherson vs. Lynah, XIV Rich. E., February, 1867. 
Pearce vs. Venning, XIV Rich. E., February, 1867. 
Adams vs. Latham, XIV Rich. E., June, 1867. 


All of these decrees were made by Chancellor Lesesne, and 
expressed only his individual opinion. 

The first decision of the highest State Court was not made 
until May, zs68. 

The dates at which the decree in McLure vs. Steele was 
made (June, 1866), shews that there was no stay law in South 
Carolina which prevented relief in this class of cases until 
after December 21st, 1866. (Argt., f. 6.) 

The dates in the other cases shew that when the plaintiffs 
returned to Charleston, in October, 1866, and for months 
afterwards, there was only a single Circuit decree which held 
that trustees were authorized to receive currency in payment 
of debts due the trust estate. The “ unbroken current of 
decisions, referred to in argument, were made after the plain- 
tiffs had abandoned their claim against Small, and returned 
to England.” 

The proposition that the citizens of a State can be misled 
by the decisions of “the highest authority of their State, 
which, under the Constitution of their State, was the oracle 
of their rights ” (Argt., f. 73) has at least the merit of novelty. 
It assumes that where the Federal Courts differ from the 
State Courts as to what the State law is on a given-point, the 
Federal Courts are necessarily right, and the State Courts 
necessarily wrong. But this, as we have already shewn, is 
founded on a misapprehension of the relation of these Courts 
to each other. Except in those cases in which Federal ques- 
tions are involved, supervising jurisdiction over the State 
Courts has not been given to the Federal Courts by the Con- 
stitution and laws of the United States, and even in those 
cases it must be exercised in the prescribed mode. In other 
cases the Federal Courts exercise their independent judgment 


on questions arising in these Courts, but they have never yet 
undertaken to pronounce the decisions of the State Courts 


i 
on the same questions erronco 
a —_ * } ‘ 
to follow them. If is adm tted 


question involved in the d 
so vehemently assailed, by aid 
could have been broucht to th 
error. How then can this Court 
i. co-ordinate Court wet rro 
But even if they could do th 
pellants, for whatever may be t 
where, it has been for fifty vea 
that mistake or ignorance of 1 
relief, unless such ignorance ha 
sition, or undue advantage 
Bank of U.S. vs. Dan 
[he Court cannot adopt the vi 
here without encouraging th 
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the declared policy of all Court 
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Barsh, 
This was the settled law of 
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“ TInited States Courts, in case 
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tion of the law given by the | 
the contract was made. 
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SUPREME COURT OF THE UNITED STATES. 


EMMA J. BLACKLOCK, MARY BLACKLOCK anp 
HELEN R. BLACKLOCK, APPELLANTs. ' 


JACOB SMALL AND ALEXANDER ROBERTSON, 


SUPPLEMENTAL AUTHORITIES. 


Appellants contend that Bill is for specific delivery of 


Bond and Mortgage, and cite Broadbent vs. Ledward, 11 A. 
gag 2 
& E., p. 200. 
This was detinue for pictures by plaintiff, a trustee and a 


member of a club, and as such, proprietor of the pictures, 


jointly with other members not made co-plaintiffs. Plea, 
non detinet, and that the pictures were not the property 
Observe there was no plea in abatement. The 


of plaintiff. 

Court say, that in suing on contract the rule has been that 

all contracting parties must be joined as plaintiffs, and ad- 

vantage may be taken of the misjoinder without plea in 

abatement, but not so in actions on detinet. 3 
See Morris on Replevin, 2 Ke dition. p. [25. 


DeWolf ws. Harris, 4 Mason, $309. 


Hunt ws. Fitzgerald, 2 Mass., 500. 


» ae ces 
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Freeman on Co-tenants, 


In Hunt ws. Fitzgerald, C. J. Parsons discusses the matter 


— i 
tully. 


[In the present case, appellants not only shew their joint 
interest but make Helen R.a partv, so defendant Small 
could not plead in abatement. Having made her a party, 


her interest is joint, not several or severable. 4 
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In Ayres vs. Wiswall [112 U. S., p. 191], this Court says: 
The suit was brought for the foreclosure of the mortgage, 


and a personal money decree for any balance that might 
remain due on the debt after the-security of the mortgage 
was exhausted. The mortgage and the debt it secured 
presented the subject matter of the controversy in the 
case. Ebenezer Wiswall was one of the mortgagors and 
one of the debtors. The relief sought was against him 
and the other defendants. It involved a finding of the 
amount due from him and others who were bound 
for the payment of the debt, and in a certain event 
an order for an execution against him personally for the 
collection of the money. The debt was a unit. What- 
ever sum was due from one was also due from all 
who were chargeable with its payment. There could 
not be a decree against a part of the defendants 
for one sum, and against the rest for another. Although 
Wiswall did not contest the amount of the claim of the 
complainants, as set out in their bill, Frederick S. Ayers, 
one of the joint debtors, did; and if he succeeds in his de- 
fence it will, of necessity, enure to the benefit of Wiswall. 
The matter in dispute between the parties on the opposite 
side of the suit to enforce the mortgage was the amount 
due on the mortgage debt. The complainants, citizens of 
New York, are on one side of the suit, and Ebenezer Wis- 
wall, also a citizen of New York, and others, citizens of 
Michigan and Ohio, onthe other. If the claim of the com- 
plainants is sustained, the decree will be against all the 
defendants. In order that the complainants may get all 
the relief that they ask, and which, upon their showing 
inthe Bill, they are entitled to, Wiswall is a necessary 
and substantial party to the suit, and on the opposite 
side from them.” 

Even if complainants could have proceeded without Helen 


R. they have not done so, and the three stand jointly asking 
and must jointly derive any relief affordable. The Court 
would not order the bond and mortgage delivered to com- 
plainants in exclusion of Helen R. She cannot be elimi- 
nated for the purpose of jurisdiction and retained for relief. 


Moreover appellants admit that if this suit be on contract 


the Court is without jurisdiction, and in their argument as 


to the Statute of Limitations confine themselves to contend- 
ing that there is no Statute of Limitations as to a bond. 


But if this is a suit, wo¢ on the bond, but for the specific 


delivery, even if this Court had jurisdiction for the specific 
delivery, it is barred by the Statute of Limitations. See 
argument on behalf of Small, No. 2, p. 13 B. 
JAMES SIMONS, 
SAMUEL LORD, 
kor Appellee, }. SMALL. 
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SUPREME COURT OF UNITED STATES, 


OCTOBER TERM, 1887. 


EMMA J. BLACKLOCK, ET. AL., 
US. 
JACOB SMALL AND ALEXANDER ROBERTSON. 


ARGUMENT IN REPLY OF APPELLANTS, 


JURISDICTION. 


The rulings of Dashiel, vs. Dodge and Bushnell vs. Ken 
nedy are not denied, nor are those of Ober vs. Gallagher ; but 
it issaid the rule of the last case does not apply decause, 
‘although the Court has obtained rightful jurisdiction of 
the parties and subject matter of the action for one purpose, 
it cannot proceed to adjudicate another subject matter em- 
braced in the suit, of which it is expressly forbidden to take 
cognizance, 


Appellee’s Sup. Brief, p. 2. 


(t) In a word, if the suit embraces severa/ subject matters, 
one of which zs within and others of which are out the juris- 
diction, the Court is confined to the determination of the 
one which is within the jurisdiction. If so, of what use ts 
the rule? 

If the Court has jurisdiction of a//the questions, necessa- 
rily propriore vigore, it must go on and decide them all. It 
is only when it has of, that the rule is available. Its object 
and only purpose is to obviate the very difficulty which the 
appellee supposes will prevent its operation, viz: to enable 
the Court, because it has jurisdiction for one purpose, to 
retain the case for all within the general scope of the equti- 
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ties to be enforced, and thus prevent multiplicity of suits 
and oppressive legislation. 

Ch. Jus. Marshall says in Osborne vs. Bank U.5S.,9 Wheat, 
&22-~If jurisdiction is once obtained ‘‘Then all other ques- 
tions must be decided as incidental to this, which gives that 
jurisdiction—These other questions can not arrest the pro- 
ceedings.” 

Again. The analogy between this proceeding and bills 
for discovery, where general relief is given, although the 
right of discovery alone gives jurisdiction, is instructive. 

See Story’s Eq. Sect. 64 K., to 75, and notes. 


Further. The subject matters of the suit are, although 
distinct in one aspect, intimately connected. The tort is 
the root of the suit, and gives it its fundamental and juris- 
dictional character; and it is necessary that it shall be first 
declared before a right of action accrues on the mortgage 
or bond. 

Suppose it declared; this consequence immediately fol- 
lows; the bond is due and unpaid. What then? 

If the action was at /aw, damages alone could be recov- 
ered. Jt ts in Equity, because “ generally in actions at law 
damages only are recoverable, and such a remedy must, in 
many cases, be wholly inadequate.” Story’s Eq. Sect. 703. 

What is Equity todo? Goon and complete the relief 
necessarily incident to the case made in connection with the 
parties before it, or proclaim its helplessness to do more 
than order a delivery up of the papers and send the parties 
to further litigation in other tribunals? Is this Court a 
“ handmaid ” to other Courts ? 

In fact and in law, the foreclosure or further proceedings 
can and will be simply “in addition to, and continuance 
of "—ancillary to the original suit—and such proceedings 
are maintainable “ without reference to the citizenship or 
residence of the parties.” 

Kuppendorf vs. Hyde, 110 U. S., 276. 

Christmers vs. Russel, 11 Wall., 82. 

Jones vs. Andrews, 10 Wall., 331. 

Pacific R. R. Co. vs. Mis. R. R. Co., 111 U. S., 522. 
Dewey vs. Gas Coal Co., 123 U.S. 333. 
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Similar reasonings apply to the second jurisdictional 
point. The jurisdiction is acquired in the case as it stands. 
Ancillary proceedings are not affected by questions of citt- 
zenship or parties, and the controversy is separadle, not 
single. 

The Relief prayed is the specific delivery of the bond and 
mortgage to the Plaintiffs, because of the tortious taking 
and wrongful detention thereof. 

The right of action is several, even at law. 

Broadbent vs. Ledward, 11 Adol & El., 209. 

In equity the beneficial owner is the real owner. This 
trust was finished; the interests were undivided, but distinct 
and independent. Each could sue for his own interest. 

Pomeroy’s Remedies, Sect. 126 and 127. 
Cleveland vs. Cohrs, 10 So. Ca. 225. 

Two of the three do so. The third does not: she was 
not a necessary party, because the decree on the prayer as 
made might be pronounced without affecting her interests. 
The suit being in Equity, she was a proper party, having an 
undivided interest in the chattel. 

All else is “ancillary.” 

The question reverts to the Rule and its intent and com- 
prehension, where the Court has jurisdiction on one point, 
etc. 


PAYMENT. 


I. The. payment was in Confederate money. 

The bank suspensions were on the 6th day of September, 
1861. All money transactions after these, deposits, &c., 
were “ with a view to the value of Confederate currency.” 


~. 


Whaley vs. Bank Charleston, 5 So. Ca., N. S., p. 189. 


For the testimony relative to this point see Transcript, 
fols. 82 to 86; fols. 104 to 106, 109 to I10, 125 to 127. 

Attention is directed to the case of Opie vs. Castleman, 
Fed. Rep., Dec. 6, 1887, p. 511, recently decided in the Dis- 


trict Court of West Virginia—as almost identical with the 
one in question. 
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If payment was not made tu Confederate bills specially, the 
receipts of the Trustee, under the circumstances, are not a 


valid discharge of the debt. 
Fretz vs. Stover, 22 Wall. 
Ward vs. Smith, 7 Wall. 


‘The power of acollecting agent by the general laws (a) is 
LIMITED to recezving for the debt of his principal that which 
the law declares to be a legal tender, or which is by common 
consent considered and treated as money, and passes as such 
at par, 1s established by all the authorities.” 

The converse is equally true. A party dealing with a col- 
lecting agent can only pay in such currency. 

Fretz vs. Stover, 207. 


If this Trustee was no more than a collecting agent, such 


is the law. 


(b) Moreover it is general law that although ordinarily the 
purchaser or mortgagee is not bound to see to the applica- 
tion of the purchase money, it is an obvious exception 
“that if the mortgagee or purchaser is party to a breach of 
trust, it can afford him no protection.” 

Eland vs. same, 4 Mylne. & Cr., 427, Ld. Cottenham, 


Perry on Trusts, Vol. 2, Sec. 200, reflects the spirit of the 
rule thus: “ But whatever power and authority the Trustee 
may have to receive the purchase money, and give valid re- 
ceipts and discharges, the purchaser will not be protected 
by the receipt if there was any collusion between them,” 
&c. The law of South Carolina is thus expressed: ‘A pur- 
chaser is not ordinarily required to see to the application of 
the purchase money where the vendor has power to sell ; 
but when he knows, or ought to know, that a breach of trust 
ts being commited he cannot shield himself.” 

Salinas vs. Pearsall, 24 So. Ca., 184. 


The State Bank had suspended, and was insolvent after 
the war and did not pay its depositors. Tr. fol. 78 to 79. 

Its bills were below par. 

They were not legal] tender in any form. 
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By public resolutions of the barks, months before 
the first payment, the values were regulated with a view to 
Confederate (revolutionary) currency. The purchaser had 
full notice of the trust. The debt was amply secured by a 
real estate mortgage and reasonably safe. The purchaser 
knew, and says he knew, he could not “have forced it upon 
Mr. Robertson, if he had not consented to receive it.”’ 

The last payments were anticipated. It was notorious 
that there were no investments open except Confederate 
bonds or real estate. This money was invested in Confede- 
rate bonds. The trustee made no demand for the money. 
“In Glasgow vs. Lipse, the executor acting under the 
power conferred by the testator sold the land, and con- 
veyed it by deed to one Speers. After the purchase, Speers 
died, and Glasgow became, under his will, the executor. In 
that case a demand was made by the executor of Lipse upon 
Glasgow for the money due the estate, and Glasgow was 
informed that the heirs wanted their money, and that they 
were willing to accept it in Confederate notes, which had then 
become the principal currency of the country. In the case 
under consideration, there was mo demand made on the 
debtor for money for distribution among the heirs, nor 
does it appear that it was needed for any of the uses of the 
estate, which would require the personal representative to 
call for payment. We must, therefore, conclude that no 
legal excuse existed forthe action of the fiduciary in accept- 
ing as they did the payment of the debt due from Castle- 
man in Confederate money.’ . ss ” " 
Opie vs. Castleman, p. 515. 


The attempt “to satisfy a debt so well secured, and 
when there existed no necessity for its collection, and when 
he was not required to pay with any other money than that 
called for in the contract, savors not only of a fraud, but ts 
an injustice to the heirs of this estate and should be disre- 
garded. If the personal representatives were not justified 
in accepting in payment any other money than that called 
for by the contract, then clearly Castleman had no right to 
pay them in the money he did.” Ib. p. 514. 
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At the time the payments were made the beneficiaries 
were minors, and in another country. 


The breach of trust was glaring. Small must have known 
it. The facts were such as to excite inquiry. If circum- 
i stances such as these do not create collusion in a legal 
| view—constructive fraud—what will ? 

2 Perry on Trusts, Sect. 814. 
i Story's Eq., Sect. 423, and cases cited. 


TESTIMONY ON THIS POINT. 


E. M. Moreland, broker, says he was a “stock and money 
broker; followed that occupation in 1860 and 1861. The 
banks of the city of Charleston suspended payment “in 
1860, or early in 1861." “Can you tell ne (Mr. Rutledge) 
whether the State Bank was among them? Yes, I think 
21 so. Q. After the suspension of the banks took place, how 

did the bank bills of the State Bank rate with gold—were 
they ever or not received at par? A. They were at a dis- 
count in the open market; they might have been received 
by private parties; they were below par in the open market. 
©. Was a bank bill of the ‘ State Bank’ equal with a dollar 
in gold after the suspension? A. No, tmmediately after 
the suspension they fell about five per cent. Q. How did they 
go after that? A. They continued to depreciate. Q. Can 
you tell me about what the depreciation was in October, 
1861? <A. In October, 1861, 1 think it was about ten per 
22 cent. Q. That is as compared with gold? A. It was de- 
tween five and ten per cent, somewhere along there. Q. That 
is, compared with gold and silver? A. Yes. Did you deal 
largely in those securities? A. Yes. Q. You bought and 
sold them both? A. Yes.” 
Transcript, fols. 73 to 75. 


X Q. “ Are you able to fix the fact to which you have 
testified, that the bills of this particular bank, viz: the State 
Bank, fell five per cent. below par? A. The bills of neariy 

92 all the banks. Q. But I am asking about this particular 
bank. What fact have you in your knowledge which en- 
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ables you to say that immediately after the suspension this 
particular bank's bills fell five per cent? A. In October, 
the bills were at five per cent. discount; I can’t say about 
this particular bank—dut J know that they all fell.” 

Trans., fols. 76 to 77. 


Mr. William Thayer, Teller of Bank of Charleston : 

‘“@. Was not the displacement (bank notes with Con- 
federate bills) going on gradually between December, 1861, 
and June, 1862? Ans. Because the Confederate money 
and the bank bills were commonly current, but not gold 
and silver; dut you would have to pay something for either 
gold or silver about June, 1862. I don’t think there was 
any distinction made. I merely mention that, prior to De- 
cember, 1861, the banks had sent a large proportion of their 
bills in.” Trans., fol. 87. 

“©. In October, 1861, were other bank bills or Confed- 
erate currency at par with gold or silver in the open mar- 
ket? Ans. I don’t think that the difference, if any, was of 
any consequence; I dont think it had affected it materi- 
ally. QO. But it hadsome? A. Icannot say. Q. In April, 
1862? <A. I think it had affected it. \). Materially ’ A. 
It depends very much upon what you call materially; at 
that time the difference was between five and ten per cent., 
but I would not call that material then. QO. Why would 
you call that not material then? A. Because of the plen- 
teous currency that was then in circulation.” 

Trans. fol. 88 to 89. 


Alexander Robertson—“ Q. Did the habit of the Bank of 
Charleston in paying their checks in Confederate money dif- 
fer from the custom of other banks? A. 7here was nothing 
else known ,; tf there was any other currency seen, you had to 
pay a heavy premium to see tt.’ 

Trans. fol. 105. 


“QO. Do you recollect making any particular effort to 
send this particular money to Mr. Blacklock? A. [I am 
confident I did not; there was such a constant demand on 
the banks for exchange I did not like to interfere as a Dr- 
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rector in using this exchange against the public interest ; a 
patriotic feeling restrained me. Q. But if you had asked 
the bank for exchange you could have got it? A. I would 
have had to wait my turn. Q. But the bank was selling 
exchange on England? <A. At two hundred per cent. Q. 
When do you think exchange was two hundred per cent. ? 
A. I don’t know but that it may have been three hundred ; 
I recollect sending Chisolm some which cost two hundred. 
QO. What timer A. I don’t recollect; Mr. Lord. Your 
books will show that the 30th December, 1862, is the date.” 
Trans. fol. 106 to 107. 


According to Bollmann, Trans. fol. 122 to 124, the ave- 
rage premium on exchange was 15%, usual premium 9%. 

Depreciation of currency, 6%; excess of premium over 
usual premium. 


In October, 1866, it was some 6% depreciation. 


AS TO IGNORANCE OF LAW EXCUSING NO ONE. 


The proposition of law the plaintiffs insist on in this case 
is, wherever a person acts or is restrained from acting by 
misdirection of law, which misleads him into the belief that 
he has no rights whatever in the premises, such omission to 
act cannot be charged against him on a question of laches, for 
the purpose of preventing him from asserting his rights 
when he discovers the mistake so as to bar relief in Equity. 

In case of mistake of fact there is no doubt. 

1 Storys Eq. Juris., Sect. 140, Note 13, Edit. 
(Bigelows) 1886, page 154. 


In case of mistake of law under such circumstances as 
those before us, there is equally little doubt. 

The result of the law is fully stated in Snell vs. Insurance 
Co., 98 U.S., p. 90-92, and in Story’s Eq., Sect. 138 and 
notes, and in Sect. 111, (p. 118-154). 

Judge Story states the law to be, “It may be safely 
affirmed upon the highest authority as a well established 
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doctrine, that a mere naked mistake of law, unattended with 
any such special circumstances as have been above suggested, 
will furnish no ground for the interposition by a Court of 
Equity ; and the present disposition of Courts of Equity is 
to narrow rather than to enlarge the operation of excep- 
tions.’ (Sect. 138 and cases cited). 

What are such special circumstances as will take the case 
out of the iron rule. 

Snell was not chargable with negligence because he relied 
‘upon the larger experience and greater knowledge of the 
/nsurance agents in all matters,” &c. There was no element 
of fraud or “fan intention to mislead or entrap,” yet he was 
relieved. (Snell vs. Insurance Co.) 

If there had been a plain mistake of the law by an 
arbitrator, that would of itself, in many cases have been a 
ground of relief. 

Corneforth vs. Geer, 2 Vern., 705. 
Redont vs. Pain, 3 Atk., 494. 
1 Story's Eq., Sect. 125, note. 


‘When a person by mistake of law acts to his detriment, 
under what may be called compulsion, though compulsion 
might of itself be lawful, he will be entitled to relief, 
especially if the other party knew that in the particular 
case the law did not entitle him to the benefit; and this 
too, though the injured party at the time was seeking to 
discern what the law was.” 

Ist Story’s Eq. Sect, III, p. 121, note. 


“ We can see no reasons of justice or public policy why, 
if he by a mistake of his rights returns to the assessors as 
liable to taxation property which by law is exempt, he 
should be thereby estopped to claim a reasonable abate- 
ment, and compelled to pay more than his just proportion 
of taxes.” 

Charlestown vs. Co. Coms., 109 Mass., 272. 


‘When a party acts or agrees in ignorance of any title in 
him,or upon the suggestion of a clear title in another,” 
* * * * “the party seems to labor in some sort under 
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a mistake of fact as well as of law. WHesupposes, as a mat- 


ter of fact, that he has no title, and that the other party 
has a title to the property.” 
1 Story's Eq., 130-137, etc. 
Dunlop vs. Ball, 2 Cranch. Supra. Argt., fol. 76 to 79. 
Marsh vs. Whitman, 21 Wall. 


Are not the pronunciamentos of two Supreme Courts 
stronger to mislead than the representations of an insurance 
agent or the decisions of anarbitrator? Is it not parallel to 
the moral “compulsion” spoken of in Charlestown vs. Co. 
Coms.? Was not, moreover, the mistake of these parties a 
mixture of fact and law? 


Further, does the doctrine in question apply at a// on the 
point of “laches?” 


“With regard to the objection that the mistake (if any) 
was one of law, and that the rule “zgnorantia juris nemenem 
excusat’’ applies, I would observe upon the peculiarity of 
this case, that the ignorance imputable to the party was a 
matter of law arising upon the doubtful construction of a 
grant. TZhts ts very different from the ignorance of a well 
known rule of law. And there are many cases to be found 
in which equity, upon a mere mistake of the law, without 
the admixture of other circumstances, has given relief to a 
party who has dealt with his property under the influence 
of such a mistake. Therefore, although when a certain con- 
struction has been put by a Court of Law upon a deed, it 
must be taken that the legal construction was clear, yet the 
wgnorance before the decision of what was the true construc- 
tion cannot, in my opinion, be pressed to the extent of depriv- 
ing a person of relief on the ground that he was bound himself 
to have known beforehand how the grant must be construed. * * 


It was further argued for the respondent that the appel- 
lant was barred from relief by acquiescence, which might be 
implied from length of time. r ° 7 Now there 
can be no doubt that acquiescence, to operate as an equi- 
table estoppal, must be with knowledge that the party ac- 


ae — > — 
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quiescing has a right which would be available against that 
which he has permitted to be enjoyed.’ 
Earl of Beauchamn vs. Winn, L. R. House of Lords, 
Vol. VI, pages 233 and 234, Ld. Chelmsford. 
Ist Story's Eq., Sect. 140, page 154. 


The plea of this doctrine in this case is not to protect a 
party in a right, but to prevent a party from asserting a 
right. The general law is based on the theory of ignoring 
the question of right and barring the remedy. 

Is not there sufficient eguzty in such circumstances as 
these to prevent such a catastrophe? 


B. H. RUTLEDGE, 
JAMES LOWNDES, 


Appellant's Attorneys. 
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FRANKLIN C. SMITH V8. BOARD OF COUNTY COMMISSIONERS, éc. 1 


] No. 3001. 
In the Circuit Court of the United States for the District of Kansas. 


To the hon lor: ib] » Jud lees oO} sald court 
lranklin C. Smith, a resident of the city of Galesburg, Ills., and a 
eitize 1) of the S tate of Illinois, brings this his bill against the Kort 
HLumbol it WV Wes tern Railroad ‘ OmMmpany, a corporation Or- 
ganz d under and by virtue of the laws of the State of Kansas and 
a citizen of said State, and the Board of County Commissioners of 
Bourbon County, Kansas, and Bourbon County, Kansas—said com- 
missioners are citizens of said State of Kansas and said county isa 
belle Holitic and corporate, poor wet y and f xisting under the laws 
of the State of Kansas and a citizen of said State—and, complaining, 


says— 

That the said comp iF unant did, on the day of Decembe Be LS79 
ata re vular term ol this court thi n ben y h iden, and by the Col- 
sideration of said court, duly recover his certain judgment at law 
for $267,113.19, and $14.55 eosts of suit therein, against the said 
defendant, The Fort Scott, Humboldt & Western Railroad Company, 
which judgment is still of record, wholly unsatisfied, and unre- 


’ 
‘forpead + that t} t} .enid compila} nt + ‘QITs Te" , aid 
versed > tial lCTeCUPON the Sala COM) pall , Ih pursuance Ot sar 
judgment, caused execution to issue and said execution was duly 


issued and returned unsatisfied. 

The complainant all es that the sald ort scott. Humboldt WV 
Western Ra . vad Company is wholly insolvent and has no prop- 
ruy, assets, things whatsoever out of which the aforesaid judg- 


ment may ea ealized save what shall be hereinafter set out and 
related in these premises 
Complainant alleges further and complains of the said commis- 
sloners of “sane county, Kansas, and said defendant that the 
county commissioners of said Bourbon county, having in view the 
material growth and financial prosperity of said county of Bourbon 
& State of Kansas, and being desirous of procuring the loca- 
2 tion & construction of a railroad running from Fort Scott, 
the county seat & commercial center of said county of Bour- 
bon, westerly on 1 the north side of Marmaton river and to the city 


of Humboldt. \llen county, State of Kansas, and the said county 
commissioners “the n believing that the construction of said railroad 
would add largely t O the rrowt th of the CILY ¢ fk ort Scott. and that 


it would be the means of securing to the Bectnne men and mer- 
chants of said city a large trade from persons 3 living along the line 
of said projec ted r: ‘ailro: id and from the coun at the westof andinthe 
vicinity of said city of Humboldt & county of All n,and, also, that said 
railroad would furnish another outlet to the | irge coal-mining interests 
of Bourbon county located in the vicinity of Fort Scott, and thussecure 
a more extended coal market for said coal interests of said city & 
county, and thereby cause its rapid growth, and, consequenty, large 
benefits to the residents and property owners thereof; in further- 
ance of said enterprise and to carry the wishes of the inhabitants of 
said county into practical effect the board of county commissioners 
I—195 
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of said county of Bourbon, in pursuance of the statute in such case 
_made & provided, on the 23d day of July, 1869, passed a resolution 
in words & import as follows, to wit: 

“That there be subscribed, in the name and for the benefit of the 
county of Bourbon, in the State of Kansas, one hundred and fifty 
thousand dollars to the capital stock of any railroad company, now 
organized or that shall be organized hereafter, that shall construct a 
railroad commencing at the city of Fort Scott, in the county and 
State aforesaid, running from thence west, north of the Marmaton 
river, upon the most practicable route, in the general direction of 
Humboldt, Allen county, Kansas, and the bonds of said county be 

issued to said company for the payment of said subscription, 
o said bonds to be payable within thirty years from the date 

thereof and bearing interest, payable semi-annually, at the 
rate of seven per cent. perannum: Provided, That said bonds should 
not be issued until the question be submitted to a vote of the quali- 
fied electors of the county of Bourbon aforesaid, and should have 
received a majority of the votes cast upon said proposition in favor 
thereof, in pursuance of the provisions of the statute passed by the 
Legislature of the State of Kansas in such cases made & provided, 
and that said question should be submitted to said electors at a 
special election to be heid at the usual places of holding elections in 
said county on Tuesday, the 24th day of August, 1869. At the said 
election the votes should be cast “ for railroad bonds” and “ against 
railroad bonds,” and if it should appear upon a canvass of the votes 
at said election by the proper officers, according to law, that a ma- 
jority of the votes cast upon said question were in favor of the said 
subscription, then the above order shouid be carried into practical 
operation by the issuing the bonds to said company whenever the 
county commissioners of Bourbon county were satisfied that the 
bonds therein provided for, with the other resources of said company, 
should be sufficient and adequate to complete the construction of the 
road-bed ready for the iron, from the city of Fort Scott to the west 
line of Bourbon county. 

And complainant further alleges and shows unto the court that a 
notice was duly given to the people and legal voters of said county 
that said election would be held on the 24th d: ay of August afore- 
said; that said election was duly called and held on that day, and 
that on that day a vote was duly had at all of the proper voting pre- 
cincts and places in said county, and that said election was held in 
accordance with the forms of law in such cases provided ; and that 

the votes were cast in favor of and against said proposition, 
4 and upon a correct canvass of said votes by the proper offi- 

cer whose duty it was to make such canvass it was found 
(and such was the fact as to said election) that a majority of all the 
votes cast at said election as aforesaid were in favor of said proposi- 
tion, and that a majority of the legal voters of said county of Bour- 
bon were in favor of, and at said election voted in favor of, said sub- 
scription and the taking of stock in a railroad located according to 
the conditions expressed in the resolutions of the said county com- 


mi:sloners. 
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And complainant further shows unto the court that, after the re- 
sult of said election had been announced, and in the month of Oc- 
tober, A. D. 1870, a railroad company was duly incorporated and 
organized under and in pursuance of the general statute laws of the 
State of Kansas for the purpose of constructing and operating a 
railroad over and upon the route designated in said resolution of 
said county commissioners, to wit: West from the said city of Fort 
Scott, in and through Bourbon county, Kansas, and on the north 
side of the Marmaton river to the city of Humboldt, in Allen county, 
Kansas, which said incorporation was named and designated as the 
fort Scott & Allen County railroad, and said railroad company 
ge tod made application Lo said county commissioners of Bour- 
bon county for the aforesaid subscription to be made to their afore- 
said comps any, Viz., asi 1bseription of one hundred & fifty thousand 
dollars to their capital stock ; whereupon the said county commis- 
sioners, after consideration, on the 135th day of October, 1870, passed 
the following resolution, to wit: 

Wi hereas, upon a proposition submitted to the electors of Bour- 
bon county, Kansas, on Tuesday, the 24th day of August, 1869, the 
board of county commissioners of said COUNnTLY were authorized LO 
subscribe the amount of one hundred and fifty thousand dollars to 

the capital stock of any railroad running westerly from Fort 


5 Scott, Kansas, through the county of Bourbon, on the north 
side of the se river, in the general direction of Hum- 
boldt, Allen county, Kansas, and to issue the bonds of said county 


for the payment | of said subseript ion, said bonds to be pavable in 
thirty years from the date of issue, and bearing interest, payable 
semi-annually, at seven per cent. per annum, now, therefore, it 1s 
ordered by the board of county commissioners of Bourbon county, 
Kansas, that Joseph |. Emmert, of Bourbon county, Kansas, be, and 
he is hereby, appointed subscription agent for Bourbon county, 
Kansas, and Is hereby authorized and directed to subseribe for and 
in the name of Bourbon county, Kansas, one hundred and fifty 
thousand dollars to the capital stock of the Fort Scott & Allen 
County Railroad Company, yet upon this express condition, that 
said company or their assigns shall complete the construction of their 
road-bed, — for the iron, from Ft. Scott to the western line of 
Bourbon county, Kansas, by the lst day of July, 1872 
And said re af Bars was thus attested, viz: 
Witness our hands this lSth day of October, A. D. L870. 
D. GARDNER, Chairman, 
H. S. RATH, 
DAVID R. COBB, 


ae am 
(Commissioners. 


3. And complainant further shows unt the court that the said 
Joseph 8. Emmert, subscription agent, ap pointe das aforesaid on the 
day oO ar by virtue of the authority so conferred upon him by said 
board of county commissioners, proceeded to & did make the sub- 
scription upon the books of said company of one hundred & fifty 
thousand dollars to the capital stock of the said Fort Scott & Allen 
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County Railroad Company for and in behalf of said county and in 
the name of said county. 

4. And the complainant, your orator, further shows unto the court 

that, in pursuance of the aforesaid subscription to the capital 
6 stock of the said railroad company, the said municipal cor- 

poration, the County of Bourbon, became a shareholder in 
the said railroad company, and as such entitled to vote in the elec- 
tion of its officers, and, through the directors so chosen, to have a 
voice in the control & the management of the said road, and the 
said County Commissioners of said County of Bourbon, State of Kan- 
sas, selected and appointed several citizens of said county of Bourbon 
to be present at and attend the meetings of the stockholders of said 
railroad company, and to cast the vote of said county of Bourbon at 
such meetings, according to the interest therein of said county by 
reason of said subscription, and that said county commissioners of 
said county, at the election of officers of said railroad company, by 
their agent duly appointed for said purpose, presented the names of 
several citizens of said county whom they desired to represent said 
county in the board of directors of said railway company ; that said 
persons so elected were duly elected and qualified as such directors of 
said railroad company, and, after they were so elected and qualified 
as aforesaid, they met with said board of directors of said railway 
company and had a large and the controlling interest therein, and 
assisted and advised in the business management of said railroad 
company from the time the said subscription was made to the cap- 
ital stock of said railroad company as aforesaid continuously until 
long after the work performed by said complainant, as hereinafter set 
forth, was completed and accepted by said, railroad company; and 
the complainant further shows unto the court that subsequent to 
making said subscription to the stock of said company as aforesaid 
and to the election of Samuel Manlove, Benjamin P. McDonald, 
John Stewart, & E. M. Hatch, and others, whose names are to the 
complainant unknown, to represent said county of Bourbon in said 

board of directors as aforesaid, the said county commissioners, 
7 by a resolution of their said board, passed and recorded among 

the records of their proceedings as the board of county com- 
missioners of said county of Bourbon, State of Kansas, July 28th, 
1871, ratified & affirmed all their acts and proceedings respecting the 
making of said subscription to the capital stock of said railroad 
company and the appointment of the said directors of the said rail- 
road company, and by said resolution repledged the good faith of 
said county of Bourbon in the making said subscription aforesaid, 
and declared their intention to conform to the terms of said sub- 
scription and the conditions of the vote of the electors of the said 
county, whereby they were authorized to take stock in the said rail- 
road company as aforesaid. The resolution passed by said board is in 
the words & figures following, to wit: 

“ Whereas the board having this day been waited on by parties 
representing the Fort Scott & Allen County Railroad Company, with 
a request for action on the part of the board relative to the issuing 
of bonds voted by the people on the 24th day of August, 1869, and 
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it appearing to the board that considerabl PrOoLTess has been made 
in the work upon said railroad in this county, it 1s therefore ordered 
that the bonds aforesaid be prepared as soon as the same can be 
lithographed, and that they be laid in the fire-proof safe in the vault 
attached to the treasurer's office, with the signature of the chairman 
only affixed to all the bonds and coupons, to wait further action by 
the board.” 

And your orator further shows unto the court that the indebted- 
ness upon which said judgment was obtained was one arising upon 
a certain contract, a copy of which is filed herewith, marked Exhibit 
a Og and made a part of this bill Ol complaint, and the Colil- 

plainant allege s that he entered tnto the said contract for the 
S grading of said railroad bed as aforesaid with the said rail- 
road company at the solicitation of the president and direct- 
ors of said railroad colipany, of which board the directors repre- 
senting the said county of Bourbon had the controlling influence ; 
and at the solicitation of said county commissioners of said county 
of Bourbon, who assured this complainant that the people of said 
county very much desired the building of said railroad, and that 
the bonds of said county were legally voted and would be deliv- 
ered to said railroad company, so that said company could perform 
the stipulations of the contract as aforesaid with the complainant 
and said county commissioners and said county of Bourbon, prom- 
ised and agreed to deliver said bonds to your orator if your orator 
would complete said work specified in said contract, which he then 
and there prom ised LO do; and, further, that they, the said county 
commissioners, Were acting in entire good faith, and that this plain- 
tiff relied on the good faith of said county commissioners at the 
time he entered into said contract for the grading of said road, as 
they, the said county conimissioners, were apprised and very well 
knew that said railroad company had little or nothing wherewith to 
pay for the large outlay necessary to grade said railroad bed except 
the municipal bonds above mentioned ; and at the time when the 
said contract for the erading of said road-bed was made by the com- 
plainant with the president and directors of said railroad company 
the persons who were chosen and elected and qualified directors of 
said company for the county of Bourbon by reason of the said sub- 
scription to the capital stock of said company as aforesaid, and the 
COUNLY commissioners of said county of Bourbon were present and 
assisting, advising, and consenting to the making of said contract, 
and thereby confirming & ratifying all the previous actings and do- 
ings of said county commissioners respecting the making of 
v said subscriptions and repledging the faith of said county of 
Sourbon to the issuing and delivery of the bonds of said 
county in payment of said subscription and in payment to your 
complainant for the grading of said railroad bed. 

Your orator further shows and alleges that he entered into said 
contract above mentioned with said railroad company relying upon 
the representations and assurances frequently and repeatedly made 
to him by said commissioners of said county of Bourbon that the 
subscription of said county to the capital stock of said company had 
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been legally made, and that the bonds of the county would be is- 
sued therefor and transferred to him whenever said road-bed should 
be completed in accordance with the provisions of said contract, and 
that if he had ever received the slightest intimation that this would 
not be done he would never have entered into said contract or per- 
formed said work. 

And your orator further shows unto the court in this behalf that 
after the making of said contract and at divers times during the 
performance thereof between the 6th day of June, 1871, and the 6th 
day of June, 1872, the said board, preside nb, and directors of the 
Fort Scott & Allen County Railroad Company aforesaid had numer- 
ous meetings for the transaction of business incident to the con- 
struction of said road-bed and carrying into effect the objects of 
said company and the completion of said railroad, at all of which 
meetings the said directors, representing said Bourbon county were 
present, and so took part in all the transactions of said board of di- 
rectors as the representatives and agelits of said county, and voted 
upon the stock subscribed by said county of Bourbon to said rail- 
road company. 

And your orator further shows unto the court that the sole 

10 and only inducement to him to take the said contract and 

make the large outlay of money to execute and perform the 

same was the pledged faith of the said Bourbon county, in connec- 

tion with that of the other municipal corporation in said contract 

mentioned, and their promise to pay up their aforesaid subseriptions 

to the capital stock of said railroad company and to issue and de- 

liver their aforesaid bonds to said railroad company as they in good 

faith and by the terms and conditions of their subscriptions ought 
to do. 

Your orator further shows unto the court that it is well known to 
all the inhabitants, citizens, and legal voters of said county of 
Bourbon while your orator was engaged in the performance of said 
contract and long before the completion thereof that said work was 
being done and money expended by your petitioner upon the faith 
that said county had duly subscribed one hundred and fifty thou- 

sand dollars ($150,000.00) to the capital stock of said company and 
upon the assurance that it would issue its bonds therefor upon the 
completion of said contract ; and your orator avers that said county 
commissioners procured said work to be done and said expenditures 
to be made by your orator by representing to your orator that said 
election had been legally held and said capital stock of said railroad 
company legally subscribed for by said county, and that the bonds 
of said county would be issued in payment of said stock and duly 
given to your orator when said contract should be completed by 
your orator, and no opposition was ever made thereto by any of 
the inhabitants, property owners, or legal voters of said county. 

And this complainant alleges, as he has before alleged in his ac- 
tion at law,in which the aforesaid judgment was duly obtained, 

that, relying upon the acts and promises of the said county 
11 of Bourbon, as hereinbefore recited and set forth in these 
premises, he duly and completely performed the said con- 
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tract, and that all his acts and doings thereunder were duly accepted, 
tified, and approved by the said railroad company. 

And the complainant further shows into the court that more than 
thre ce years have elapsed since the completion of the work aforesaid 
under said contract, and the payment therefor has been due and 
I nds ha rere dl and unpaid, yet the sald r Lllroad COMpany, the presi- 

directors, have taken no steps nor have they instituted any 
egal proceedings what ver to enforce the payment LO them of the 
aforesaid subscription to the capital stock of said railroad company 
by said county of Bourbon, nor to compel the issuing & delivery of 
the aforesaid lands of said county of Bourbon in discharge of 
said subscription. And your orator charges that he is entitled LO 
receive from said County of Bourbon and from the County Com mis- 
sioners of said county the bonds of said county in the sum of one 
hundre 7 ill d hity thousond —— : authorized by the vote of the 
legal voters of said county as well by the action and vote of said 
county commiussione rs afte ; s aid f le ction was held. 

Your orator charges that the said Fort Scott, Humboldt & West- 
ern Railroad Company is one and the same corporation as the said 
Fort Seott & Allen County Railroad Company 


Inasmuch as said railroad company is insolvent and is unable to re- 
spond in damagesor tosatisfy said judgment, and forasmuch, therefore, 
as your orator is remnediless in a court of law in the premises and can 
only have dag in acourt of equity, where such matters are properly 
COgT! izable and relievable, your orator prays that an order or decree 
of this court may be made against said railroad company and the 
president and directors thereof ordering them to assign to this com- 

plainant their.claim against the aforesaid County of Bourbon, 
12 and that said County of Bourbon, throt igh its proper officers, 

be ordered and dec reed LO Cause Sal unty bonds to be issued 
and delivered to your orator or to pay Lo your orator suc h part of 
his indebtedness as is equal to the face value of said bonds, with in- 
terest, and that the said County of Bourbon, by its proper otheers, 
may be decreed to sign and issue in due form its said bonds in said 
amount, payable in thirty years from the date thereof, with semi- 
aunual interest coupons attached, payable in New York, in accord- 
ance with the terms of the aforesaid subscription to the capital stock 
of said railroad company, payable to the said complainant, your 
orator; and that your orator may have such other and further relief 
in the premises or other & different relief as to this court shall seem 
meet, 

May it please your honors to grant -_ the complainant the writ 
of subpcena, directed to the marshal, to be served on the said Fort 
Scott, Humboldt and Western Railroad Company, defendants herein, 
and the said County of Bourbon and the said Board of Commissioners 
of said County of Bourbon, State of Kansas, defendants herein, com- 
manding them & each of them, under a pain therein limited, to appear 
and answer the premises (but not under oath, answer under oath 
being hereby expressly waived), and to stand to, perform, and abide 
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such other & further order, direction, and decree as may be made 
against them or either of them. 
And your orator will ever pray. 
A. L. WILLIAMS, 
ROSSINGTON & SMITH, 
H. P. DILLON, 
Complainant's Solicitors. 


A. L. WILLIAMS, Of Counsel. 


15 “Contract and agreement, made and executed this 6th day 
of June, 1871, by and between ‘The Fort Scott and Allen 
County Railroad Company, State of Kansas, of the first part, and 


F.C. Smith and John Dunn, partners as Fk. C. Smith & Co., of 


Wyoming county, New York, of the second part, witnesseth : 

“That the said party of the second part, for and in consideration 
of the sum of two hundred and seventy-five thousand dollars in 
bonds of Bourbon county, Kansas, and in bonds of the city of Hum- 
boldt and, various townships of Allen county, Kansas, to be received 
at par by the party of the second part, to be paid at the times and 
in the various amounts hereinafter mentioned, do hereby stipulate 
and agree to grade a railroad bed from the city of Fort Scott, Bour- 
bon county, Kansas, beginning at some point, to be designated by 
the party of the first part, on the north or west side of the Marma- 
ton river, adjoining said city, and running to and through the city 
of Humboldt, Allen county, Kansas, to the line of the Missouri «& 
Texas railway to a point not exceeding one-fourth of one mile from 
the present depot of said M., ix. & T. Railway Co. at said city of Hum- 
boldt; to construct good and substantial. railroad bridges over and 
across the Neosho river and over and across all streams on the line 
of said Fort Scott and Allen County railroad; also to construct all 
necessary culverts, water-courses, ditches, and cattle-guards on the 
line of said road. 

“Tt is stipulated and agreed by the parties hereto that the location 
of said road shall not vary more than one mile from the route of the 
preliminary survey of said road, as made by Capt. T. [. Hurd, with- 
out the consent of the parties of the first part, and shall run not 
more than one-half mile from Uniontown, nor more than one mile 

from) Marmaton City; that said road-bed shall be, on all em- 
14 bankments four feet high and under, ten feet wide; on all 

embankments over four feet high and under twelve feet high, 
twelve feet wide; on all embankments over twelve feet high, four- 
teen feet wide; all cuts shall be sixteen feet wide; all earth slopes 
to be one and one-half feet horizontal to one foot vertical; all 
rock slopes to be one-fourth of one foot horizontal to one foot vertical ; 
said road-bed,to have a maximum grade of not over sixty feet to one 
mile; all culverts and water-courses to be made of rubble masonry, 
laid dry; cattle-guards of wood. 

“Tt is further stipulated and agreed that said parties of the second 
part shall defray and pay all expenses of engineering connected with 
the location and construction of said road-bed, bridges, culverts, 
water-courses, and cattle-guards ; that all of said work shall be fully 


wee 
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done and completed in a good and substantial and workmanlike 
manner on or before the 30 day of June, 1872; all the culverts, 
water-courses, ditches, and cattle-guards on said road-bed shall be 
located:and their sufficiency determined by the chief engineer of the 
party of the first part in connection with the engineer of the parties 
of the second part, and in ease of a difference of opinion between 
said engineers On any such question they shall select some Cot pe- 
tent disinterested third party, who shall determine the matter. 
lor and in) consideration of the lorevoing stipulations and avree- 
ments to be done, executed, and performed by said parties of the 
second part, and the acceptance thereof by the party of the first 
part, the said part of the first part, its suecessors and assigns, do 
hereby stipulate and agree to pay to said party of the second part 
thirty thousand dollers in bonds (at par) of the city of Humboldt, 
Kansas, and township of Humboldt, Kansas, upon the completion 
of said road-bed, and its acceptance as iforesald by the parties of 
the first part, from the Mo., Kan. and Texas Railway Co. line 
lo to the line of the Leavenworth, Lawrence and Galveston Rail- 
road Co.’s line and the completion of the railroad bridge over 
and across the Neosho river in accordance with the conditions of this 
agreement by the said parties of the second part; and the party of 


’ 


the first part hereby agrees to pay to said parties of the second part 
the further sum of one hundred thousand dollars in bonds (at par) 
of Bourbon county, Kansas, and seventy thousand dollars in bonds 


(at par) of Humboldt township, Kansas, when the said road-bed 
shall be completed and the necessary and proper bridges, culverts, 
water-courses, ditches, & eattle-guards shall be fully built according 
LO the terms. of this contract, by the parti sof the second part from 
the said point in the city of Fort Scott unto the bluffs in tne eastern 
portion of Allen county, on the west side of the Marmaton river, 
and to pay to said parties of the second part, when the balance of 
said road-bed, to wit, from the line of said L., L. & Galveston rail- 
road, in Humboldt township, Allen Co., K’s, to the before-named 
point on the bluffs in the eastern portion of Allen Co., K’s, is fully 
completed and united, according to contract, with all necessary 
bridges, culverts, water-courses, ditches, & cattle-guards, the further 
sum of twenty-five thousand dollars in bonds (at par) of Bourbon 
county, Kan., and at the expiration of six months thereafter the 
further sum of hity thousand dollars In township bonds (at par) of 
township ot Allen Co., K's, or Humboldt city bonds, or both. or, in 


lieu thereof. bonds of like value. 


Endorsed: No. 3001. U.S. cireuit court. Franklin ©. Smith, 
compl’t, vs. Ft. Scott, Humboldt and Western R. R. Co. et al., def’ts, 
Bill in equity. Filed Jan’y 28, 1880. A.5S. Thomas, cierk. A. L. 
Williams, Rossington & Smith, & H. P. Dillon, compl'ts sol’rs, To- 
peka, Kansas. 
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16 Chancery Subpoena. 


UNITED STATES OF AMERICA, } 
. ° * - P SS = 
District of Kansas, j 


The United States of America to Fort Scott, Humboldt and Western 
Railroad Company, the County of Bourbon, and the Board of 
Commissioners of said County of Bourbon, Greeting: 


We command you and every of you that you appear before our 
judge of our circuit court of the United States of America for the 
district of Kansas, at the city of Topeka, in said district, on the first 
Monday in the month of March next, to answer the bill of complaint 
of Franklin C. Smith this day filed in the clerk’s office of said court, 
in said city of Topeka, then and there to receive and abide by such 
judgment and decree as shall then or thereafter be made, upon pain 
of judgment being pronounced against you by default. 

To the marshal of the district of Kansas to execute. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States of America, at the city of Topeka, in said 
district, this 28th day of January, in the year of our Lord one thou- 


sand eight hundred and eighty. 
[SEAL. | A. 8. THOMAS, Clerk. 


MrmMorANnpuM.—The above-named defendant is notified that unless 
it enter its appearance in the clerk’s office of said court, at the city 
of ‘Topeka aforesaid, on or before the day to which the above writ is 
returnable, the complaint will be taken against it as confessed and a 
decree entered accordingly. 


A. 8. THOMAS, Clerk. 


17 | Endorsed :] No.3001. Circuit court United States, district 

of Kansas. Franklin C. Smith vs. Ft. Seott, Humboldt & 
Western R. R. Co. ef al. Chancery subpeena. Returnable to rule 
day, first Monday in March, A. D. 1880. A. 8S. Thomas, clerk. 
,deputy clerk. Filed Feb’ry 17, A. D.1880. A.S. Thomas, 
clerk. , deputy clerk. A. L. Williams, Rossington «& 
Smith, & H. P. Dillon, comp’t’s sols. 


U. S. Marshal’s Return. 


DistTRICT OF KANSAS, 88: 


Received the within writ January the 28, 1880, and executed the 
same as follows, to wit: Served on the within-named the County of 
Bourbon, on the 12th day of February, 1880, at Bourbon Co., State 
& district of Kansas, by delivering to J. H. Brown personally a true 
& certified copy of this writ, he, said J. H. Brown, being then & there 
the deputy county clerk of said Bourbon county and the person in 
charge of said office ; I did also at same time & place serve this writ 
on the within-named defendant, the Board of County Commissioners 
of said County of Bourbon, in like manner as above, said J. H. Brown 
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being then and there the deputy clerk of said defendant and in 
charge of said office. 
5. F. SIMPSON, 
Marshal, Kansas. 
By GEO. F. SHERITT, Deputy 


RESET RE 
Ee eg 
i ae 2 50 


coerce a en 


s1%) 5O 


I certify that I further executed this writ at the county — Sedgwick, 
State and district of Kansas, on the 16th day of February, 1880, by 
delivering personally to David Emmert, vice-president of the within- 
named Fort Seott, Humboldtand Western Railroad Company, a true 
and certified copy of this writ, with the endorsements thereon. 

lees, $11.72. 

B. F. SIMPSON, 
U. S. Marshal. 


By S. P. WADE, Deputy. 
17 Inthe Circuit Court of the United States for the District of 
Kansas. 


I'RANKLIN C. Smiru, Complainant, 


Us. 


, 


THe Fort Scorr, Humpotpt & WestTeRN R. R. Co. et ai. 


We enter ourselves security for costs in said case and promise LO 
pay all costs which may accrue to the opposite parties in this action 
or to any of the officers of this court ; and in default of payment by 
the plaintiff of any costs ordered or adjudged to be paid by compl’t 
we hereby agree and stipulate that execution may issue against our 
property for any costs taxed against complainant. 

Dated 11th day of February, 1880. 

Fr. C. SMITH. 
JOHN C. STEWART. 
JOHN McFARLAND. 


17? Endorsed: No. 3001. Franklin C. Smith vs. Ft. Scott, 
Humboldt & Western R. R. Co. et al. Security for costs. 
Filed Feb’ry 23, 1880. A.S. Thomas. clerk 


Approved Feb’ry 23, 1880. 
A. S. THOMAS, Clerk. 
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18 The Demurrer of the Board of County Commissioners of the 

County of Bourbon, Kansas, and Bourbon County, Kansas, 

to the Bill of Complaint of Franklin C. Smith, Complainant, against 

the Fort Scott, Humboldt and Western Railway Company and these 
Defendants. 


In the Cireuit Court of the United States for the District of Kansas. 


These defendants, The Board of County Commissioners of Bourbon 
County, Kansas, and Bourbon County, Kansas, by protestation, not 
confessing or acknowledging all or any of the matters and things 
in the said complainant’s bill to be true in such manner and form 
as the same are therein set forth and alleged, doth demur thereto, 
and for cause of demurrrr showeth that the said eomplainant hath 
not in and by his said bill made or stated such a case as does or 
ought to entitle him to any such relief as is thereby sought and 
prayed for from or against these defefendants; wherefore these de- 
fendants respectfully demand of this honorable court whether they 
shall be compelled to make uny further answer or other answer to 
the said bill or any of the matters therein contained, and pray to 
be hence dismissed with their reasonable costs in this behalf sus- 
tained. 

’ HULETT & McCLEVERTY, 
Solicitors for the Board of ( ounty Commissioners of 
Bourbon County, Kansas, and Bourbon County, Kansas. 


E. M. HULETT, Of Counsel. 


I do hereby certify that, in my opinion, this demurrer is well 
founded in point of law. 


ee 
nu 
. 


M. HULETT, 
Of Counsel. 


STATE OF MissouRI, Rs 
* >» SS 
County of Jackson, | 


I, Charles W. Goodlander, chairman of the Board of County Com- 
missioners of Bourbon County, Kansas, being duly sworn, depose 
and say that the foregoing demurrer to the bill of complaint of 
Franklin C. Smith is not interposed for delay. 

C. W. GODODLANDER. 


19 Subscribed and sworn to before me this 26th day of Feb- 
ruary, A. D. 1880. 
JNO. C. SMITH, 
Notary Public, Jackson Co., Mo. 


My commission as notary public expires April 5th, 1882. Cer- 
tificate of official character filed in office of “Second Auditor Treas- 
ury and Commissioner of Pensions, Washington, D. C.: 

Endorsed: No. 3001. F. C. Smith, Compl’t, vs. The Board of 
Co. Com. of Bourbon Co., K’s ef al. Demurrer. Filed Febr’y 28, 
1880. A.S. Thomas, clerk. Hulett & McCleverty, sol’c’t’s for Co. 
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O. B. D. 182. 


Kk, C. SMITH 


Tue Fort Scott, HuMBoLptT, AND WesTeRN R. R. Co. et al. 


SATURDAY, February 28th, 1880. 
Now comes The Board of County Commissioners of the County of 
i a Kansas, and Bourbon County, Kansas, defendants in said 
suit, by Hulett & McCleverty, their solicitors, and enter their ap- 
ct in said suit and to the complainant’s bill of complaint filed 
therein. 
QO. B. D. 189. 


June Term, 1880. In Equity. 


FRANKLIN C. SMITH 
Us. . S001. 
Ir. Scorr, Humpotpt & Western Rattroap Company et al. } 
McCrary, Circuit Judg 
Upon the authority of Lewis vs. Commissioners of Bourbon 
20 County, 12 Kansas, 186, I hold that under sec. 1, chap 24, 
iaws of 1866, it is necessary, In order that a county may make 
a valid subscription to the stock of a railroad corporation, that such 
corporation should be named in the proposition submitted to the 
voters and in the other proceedings anterior to the execution of the 
subscription. 

Upon the question whether the County of Bourbon can be held 
bound by the subscription set out in the bill, upon the principle of 
stoppel, I decline to hear further argument. 

This question is important. The sum involved is large; and it 
is not wi: from difficulty. Counsel have filed no briefs. Let an 
order be made directing a reargument of this question at the next 
term. 1 he clerk will notify counsel. 


AT CHAMBERS, KEOKUK, Aug. 5, 1550. 


It is ordered that this suit be, and is hereby, set down for argu- 
ment at the next term of this court. 


Kf RANKLIN SMITH 
vs. . 3001. 
Fr. Scorr, Humsotpr & Western RAr~roaAp Company et al. } 


JUNE 10, 1881. 


Now come the parties hereto, by their solicitors, and thereupon 
the defendant’s demurrer to complainant's bill came on to be heard 
and was argued by counsel. On consideration whereof it is ordered 
by the court that said demurrer be, and is hereby, overruled; and, 
on motion of complainant, leave is given him to amend his bill by 
the July rules, 1881, defendant to answer by August rules, 1881, and 
complainant to reply thereto instanter. 
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21 FRANKLIN C. SmituH, Complainant, ) 
VE. | 

Tue Fort Scorr, Humpotpt AND WESTERN RaAILRoAp Com- } 3001. 
) i 


pany and The Board of County Commissioners of Bour- 
bon County, Kansas, Defendant. | 
Fripay, December 2, 1881. 

By consent of complainant, the defendant, The Board of County 
Commissioners of Bourbon County, Kansas, in the above-entitled 4 
action it is ordered that the complainant have leave to amend his 
bill, and that said amendment shall be filed within 10 days from . 
the Ist day of December, 1881, and that an office copy of said 
amendment be made and served upon the defendants’ solicitors; 
and it is further ordered that the said defendants have until the Feb- 
ruary rules to answer said amended bill of complaint, said com- 
plainant to reply instanter ; that said complainant shall have from 
the date of filing of said amended bill until the 15th day of March, 

1882, in which to take his testimony, the defendant, The Board 
of Conrity Commissioners of Bourbon County, to have from the 15th 
day of March, 1882, to the 15th day of May, 1882, to take its testi- 
mony, said testimony to be there closed, and the cause set down for 
hearing at the June term, 1882. 

G. G. FOSTER, Judge. 


FRANKLIN SMITH ‘ “ 
v8. | >» 3001. 
Fr. Scorr, HumBotpt & WesTERN R. R. Co. e¢ al. j 
Fripay, June 9, 1882. 
It is ordered by the court that respondents answer herein by 
July rules, 1882, and leave given complainants to reply instanter. 
22 In the Circuit Court of the United States for the District of 
Kansas. 
FRANKLIN C. SmituH, Complainant, 
vs. 
THe Fort Scorr, Humpotpt & WesteRN RAILROAD COMPANY 
ee 


and The Board of County Commissioners of Bourbon County, 
Kansas, and Bourbon County, Kansas, Defendants. 


The answer of the said “The Board of County Commissioners of 
Bourbon County, Kansas,” to the bill of complaint of Franklin C. 
Smith, complainant. 


cc rm 


The said defendant, he Board of County Commissioners of 


Bourbon County, Kansas,” reserving all right of exception to the 
said bill of complaint, for answer thereto, says— 

That “ The Board of County Commissioners of Bourbon County, 
Kansas,” was at the several dates set forth in said bill of complaint, 
and long prior thereto, and still is, the proper corporate name of the 
corporation controlling and including the territory composing the ar 
county of Bourbon, in said State of Kansas, and as such now an- 
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swers for both the so-called parties to said bill of complaint, desig- 
nated therein as “The Board of County Commissioners of Bourbon 
County, Kansas,” and “ Bourbon County, Kansas.” 

And said defendant admits that itis a body politic and corporate, 
created by and existing under the laws of the State of Kansas, and 
is a citizen of said State of Kansas; admits that said complainant is 
a citizen of the State of Illinois; admits that at the regular Decem- 

ber term, A. D. 1879, of this court said complainant recovered 


23 a pretended judgment claimed to be upon the said contract 
in said bill of complaint mentioned for the said sum of 
$267,132.00 and costs, against the said “ ‘The Fort Scott, Humboldt 


and Western Railroad Company,” and that said judgment is still 
unreversed and unsatisfied ; also, that execution was issued thereon 
and returned unsatisfied; admits that the said “‘The Fort Scott and 
Allen County Railroad Company” became and was, in October, A. 
D. 1870, duly incorporated under the general laws of the State of 
Kansas by the filing of its charter, duly executed, as provided by 
the laws of said State, and that afterwards the name of said railroad 
company was changed to that of the Fort Scott, Humbol lt & West- 
ern Railroad Company, and said railroad company, by either of said 
names, was thereafter one and the same corporation. Defendant, 
further answering, says that it denies that said judgment in favor of 
said complainant was duly and regularly obtained against said rail- 
road company, but alleges ou information and belief the facts to be 
that at the commencement of said action at law there was nothing 
due to said complainant upon said contract in said bill of complaint 
mentioned ; that long prior to commencing said suit in which said 
judgment was obtained said railroad company had ceased to exist; 
that said complainant, by fraud and collusion with one D. B. Em- 
mert, who had formerly been vice-president of said railroad company 
when it was in lawful existence, and for the purpose and with the 
intent of afterwards bringing this suit, procured said D. B. Emmert 
to make an acceptance of service of summons in said action at law, 
he making said acceptance of seryice as vice-president of said rail- 
road company, although said complainant and said D. b. Emmert 
well knew that said railroad company then had no legal existence 
and had not had for more than five years before said action at law 
was commenced, and asks proof thereof. Defendant denies that 

said railroad company ever opened books, as required by law, 
24 for the purpose of taking subscriptions to its capital stock, or 

that it ever did in fact take or receive any subscriptions to 
its capital stock, or that it ever completed its orginization as required 
by law, by reason whereof its legal existence ceased and expired in 
A. D. 1875 and long prior to the commencement of said action at 
law, but as to these matters this defendant is an utter stranger and 
craves proof thereof. 

Defendant further avers and shows to the court that on the 16th 
day of February, A. D. 1875, pursuant to the decree of this court, in 
a suit then pending therein, wherein one M.S. Carter was complain- 
ant and Henry L. Shepherd, Charles B. Gray, L. W. Shepherd, 
George A. Amos, D. B. Emmert, The Fort Scott, Humboldt & West- 
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ern Railroad Company, The Farmers’ Loan & Trust Company of the 
City of New York, and John A. Davenport were defendants, which 
said decree was rendered on the 28th day of November, A. D. 1874, 
and which ordered the foreclosure of the mortgage set forth in the 
bill of complaint therein and a sale to be made thereunder and pur- 
suant thereto— 

There was, on said 16th day of February, A. D. 1875, a sale made 
to said M.S. Carter of all the property, real and personal, of said 
railroad company, and all of its rights, privileges, and franchises, 
which sale was afterwards confirmed by said court and a proper deed 
of conveyance made, all of which was then well known to said com- 
plainant and to said D. B. Emmert, he being the same D. B. Em- 
mert who was one of said defendants therein, and said sale was long 
prior to said action at law; and defendant further avers, on infor- 
mation and belief, that long prior to the bringing of said action at 
law any and all claims, if any there were, which defendant does not 
admit, in favor of said complainant and against said railroad com- 
pany, had been and were barred by the statute of limitations of said 

State of Kansas, but the said complainant and the said D. B. 
25 Emmert by fraud and collusion, confederating together, in- 

tending to injure and defraud this defendant, obtained said 
judgment at law to be rendered when, in fact, nothing was due to 
said complainant upon the claims sued on in said action at law, 
and of this and of each and every of the matters and things by com- 
plainant alleged as to what, if anything, was due to him in said 
action at law, when the same became due, and the manner of obtain- 
ing said judgment at law, defendant asks that said complainant show 
by his proofs herein. 

Defendant avers that said railroad company never filed in the 
office of the register of deeds of said county of Bourbon or elsewhere, 
as required by law, a profile and map, or either of them, of its pro- 
posed route through said county of Bourbon, and never had or ob- 
tained, by purchase or otherwise, a right of way through said county 
of Bourbon, and never at any time had any right or authority to 
build or construct any portion of its proposed road-bed in or through 
said county, and all of this said complainant well knew at and before 
the making of said alleged contract. 

Defendant admits that on the 23rd day of July, A. D. 1869, the 
Board of County Commissioners of Bourbon County, Kansas, did, in 
regular session, adopt the resolution of that date, and which is, in 
part, set forth upon pages 2 and 3 of complainant’s bill herein, but 
avers that the facts with reference thereto were these : 

That pursuant to an order regularly and lawfully made by the 
Board of Commissioners of said County of Bourbon, and after notice 
thereof lawfully given, an election was, on the 7th day of May, A.D. 
1867, held in said county of Bourbon in conformity to law upon the 
following proposition, to wit: 


Fort Scort, March 9th, 1867. 
That there be subscribed in the name and for the benefit 
26 of the county of Bourbon, in the State of Kansas, one hun- 
dred and fifty thousand dollars to the capital stock of any 
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railroad company, now organized or that shall hereafter be organized, 
that shall construct a railroad commencing at a point on the Tebo 
and Neosho railroad running westward via Fort Scott, and that the 
bonds of said county be issued to said company for the same, said 
bonds to be payable within thirty years from the date thereof, and 
bearing interest at the rate of seven (7) per centuin per annum: 

Provided, That said bonds shall not be issued until the question 
shall have been submitted to a vote of the qualified electors of the 
county of Bourbon, and shall have received a majority of all the 
votes cast in favor of the same, In pursuance of an “Act to authorize 
counties and cities to issue bonds to railroad companies,’ approved 
February 10th, 1865, and that said question shall be submitted to 
said electors at a special election on the 7th day of May, A. D. 1867. 

At said election the votes shall be cast “ for railroad bonds” and 
“against railroad bonds,” and if it shall appear upon a canvass of 
said votes by the proper officers according to law that a majority of 
the votes cast are in favor of the said subscription, then the above 
order shall be carried into practical operation by the issuing of 
said bonds to said company whenever the county commissioners of 
Bourbon county are satisfied that the road-bed of the Tebo and 
Neosho railroad is completed to such a point that the amount 
of said bonds shall be sufficient and adequate to construct the 
said road-bed and connect the said point with the city of Fort 
scott. 

(Signed) J. R. MORLEY, 
C. W. JOHNSON, 
A. C. PRIMM, 
Commissioners. 


Attest: J. S. EMMERT, Clerk. 


27 That upon a canvass being made of the votes cast at said 
election on said 7th day of May, A. D. 1867, by the board of 
county commissioners of said county of Bourbon, said proposition 
was declared by said board to have been carried and was so entered 
by said board upon the records of its proceedings upon the 10th day 
of May, A. D. 1867, the date of said canvass, but by reason of a mis- 
take and oversight said board of commissioners did not count or 
canvass the votes cast on the said May 7th, 1867, at said election in 
Franklin township, one of the municipal townships tn said county, 
the votes in which said townships had been lawfully cast at said 
election, and the majority of said votes then and there cast was 
largely against said proposition and ought to have been counted 
and canvassed by said board of canvassers on the said 10th day of 
May, A. D. 1867, and had the said votes so cast in said township 
been counted and canvassed by said board of canvassers along with 
the other votes cast in said county of Bourbon at said election on 
said May 7th, A. D. 1867, said board of canvassers would have found 
said proposition then and there voted upon to have been lost and 
defeated. 
That immediately thereafter the fact of said defect in said canvass 
and count of said vote, as above set forth, became and was known 
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to said board of county commissioners of said county of Bourbon, 
and became and was a matter of public and general knowledge in 
said county. Afterwards, on the 23d day of July, A. D. 1869, cer- 
tain otlicers and representatives of the Tebo and Neosho Railroad 
Company, a railroad corporation organized and existing under the 
laws of the State of Missouri, since known as the’ Missouri, Kansas 
and Texas Railway Company, which corporation was. then propos- 
ing to build a railroad south and west through said State of Mis- 

souri and through said county of Bourbon, appeared before 
28 said board of county commissioners of said county of Bour- 

bon, then in regular session, and it was then and there agreed 
by and between said officers and representatives of said Tebo and 
Neosho Railroad Company and said board of county commissioners 
that a new election should be held in said county of Bourbon on 
August 24th, 1869, for the purpose of obtaining the assent of the 
legal electors of said county to subscribing said $150,000 mentioned 
in said proposition voted upon as aforesaid on May 7th, 1867, and, 
if said election resulted favorably, that the same be subseribed to 
the capital stock of said Tebo and Neosho Railroad Company; and it 
being then and there understood between said parties that the route 
of said Tebo and Neosho Railroad Company would run from Fort 
Scott, about the center, near the east line of said county of Bourbon 
in a southwest direction on the south side of the Marmaton river, 
it was also agreed, in order to obtain more votes for said proposition, 
to also submit a proposition, to be voted upon at the same time, for 
aid to a railroad to be built west from Fort Scott on the north side 
of the Marmaton; all of which was embodied and set forth in an 
order then made by said board of county commissioners, then in 
regular session, on said 25rd day of July, A. D. 1869, part of which 
said order is set forth by complainant upon pages two and three of 
his said bill of complaint herein, and which order then so made is 
in full as follows, to wit: 


Fort S« ‘OTT, July 23rd, 1869. 


Board met pursuant toadjournment. Present, ful] board; D. Gard- 
ner, chairman of board; L. Roberts, David R. Cobb, commissioners. 
The following proceedings were had under application from officers 
and directors of the Tebo and Neosho Railroad Company to the 
board to subscribe stock to the said railroad, to wit: Application 
being made to the board by the officers and directors of the Tebo 

and Neosho Railroad Company to subscribe stock to said rail- 
29 road company to the amount of $150,000.00 in pursuance of 
: the railroad election held May 7th, 1867, the board, upon 
mature consideration, decided that it was not advisable to make 
such subscription at the present time. It is, however, further con- 
sidered by the board that the following order be made in the premises: 

Be it ordered by the County Commissioners of the County of Bour- 
bon, State of Kansas, that there be subscribed, in the name and for 
the benefit of the county of Bourbon, in the State of Kansas, one 
hundred and fifty thousand dollars to the capital stock of any rail- 
road company now organized or that shall be organized hereafter 


rHE BOARD OF COUNTY COMMISSIONERS, &c. 19 


that shall construct a railroad commencing at the city of Fort Scott, 
in the county and State aforesaid, running from thence west, north 
of the Marmaton river, upon the most practicable route, in the direc- 
tion of Humboldt, Allen county, Kansas, and that the bonds of said 
county be issued to said company for the payment of said subscrip- 
tion, said bonds to be payable within thirty years from the date 
thereofand bearing interest, payable semi-annually, atthe rate ofseven 
per centum per annum: Provided, That said bonds shall not be issued 
until the question shall have been submitted to a vote of the quali- 
fied electors of the county of Bourbon aforesaid and shall have re- 
ceived a majority of the votes cast upon said proposition in favor 
thereof, In pursuance of the provisions of the statutes in such cases 
made and provided, and that said question shall be submitted to 
said electors at cl special election Onl Tuesday, the 24th day of Au- 
rust, A. D. 1869. At the said election the votes shall be cast “ for 
railroad bonds’: and “against railroad bonds;” and if it shall ap- 
pear Upon a canvass of votes cast at said election by the proper 
officers, accordiug to law, that a majority of the votes cast upon said 
que stion are In favor of sald subscription then the ubove order shall 


be carried into practical operation by the issuing of the bonds 
30 to said. company whenever the county commissioners of 
Bourbon county are satisfied that the bonds herein provided 
for, \\ ith the other resources of suc colnpany, shall be sufficient and 
adequate to complete the construction of the road-bed ready for the 
iron from the city of Fort Scott to the west line of Bourbon county ; 
and whereas some question has arisen as tothe propriety and legal- 
ity of subscribing the stock and issuing the bonds provided for by 
the el ection oO] the 7th ot May, A. ) IS6/, to the ‘Tebo and Neosho 
railroad ; and whereas it is considered that the foregoing order, In 
addition to the one affirmed on the 7th of M Lv, LS67. aforesaid. will 
be gen rally satisfactory to the people of the county: 
lt Is therefore ordered and provided that the decision of this 
question by the qualified voters of said COUL LY at the sald election 
in favor of such subscription shall be also a decision In favor of the 
former subscription of the 7th of May, 1567. Being made at once, 
county commissioners, will accordingly in such ease make the sub- 


. ‘ 


scription authorized by said election of May 7th, 1867, and will 
issue the bonds therein provided for as soon as the terms and condi- 
tions of said subscription are complied with by said railroad 
Comm pany. 
D. GARDNER, 
Ch. of Board. 
L. ROBERTS, 
DAVID R. COBB, 


Commissioners. 


And defendant denies that said election, so ordered to be held in 
said county of Bourbon on said 24th day of August, 1869, was duly 
called and held on said day, and denies that notice was duly given 
to the people and legal voters of said county, or that any notice 
whatever, as required by law, was given or made of said proposed 


20 FRANKLIN C. SMITH VS. 


election, but admits that a pretended but unlawful election was held 
at the different voting precincts in said county upon said 
ol day, at which a large number of the legal voters of said 
county voted, and aver the facts to be that both of the propo- 
sitions embodied in said order of July 25rd, 1869, were from that 
date up to said August 24th, A. D. 1869, the subject of discussion 
among the legal voters of said county, and were both voted upon 
and understood to be yoted upon by the legal voters of said county 
at said pretended election on said 24th day of August, A. D. 1869, 
but because of the form of said order of submission and of the vote, 
as therein ordered to be made, the legal voters voting at said pre- 
tended election were prevented from voting for or against either of 
said propositions in separate ballots, and were compelled to and did 
vote for or against both of said propositions in a single ballot, and 
defendant admits that the votes cast at said pretended election, so 
held on said August 24th, A. D. 1869, were afterwards, on August 
27th, A. D. 1869, canvassed and counted by the board of county 
commissioners of said county the same as the votes cast at a regu- 
lar and lawful election were by law required to be counted and ean- 
vassed, and the action and order of said board of county commis- 
sioners with reference to said pretended election, and the proposition 
then voted upon is shown by the record of the proceedings then had 
by said board on said 27th day of August, A. D. 1869, whith said 
record of proceedings is as follows, to wit: 


Fort Scott, August 27th, 1869. 


Board met pursuant to order to canvass the vote of the election 
held on the 24th inst. in relation to the railroad bonds. 


Present: A full board. 


The following is the result of the election: 


Township. For bonds i 
| wonds. 
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I | 1s | 114 
32 a Bae Uae | a 171 
i Rd 63 61 
EE gt ie aS ig 2) la aE om Ra ee | 46 | 40 
i men | 229 7 
I ie, wero 504 
cS ae a eae Tee Ne | §32 
NN  icnsisicesesleivbesiiancanitiiaris SESS a es NCEE, RE | 13 | 30 
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And it is declared that there was a majority for the railroad bonds 
of seven hundred and twenty-five (725), and that the question was 
carried, subject to the conditions of the call for said election. 

The propriety of subscribing stock to the ‘Tebo and Neosho Rail- 
road Company was duly considered and the following action taken : 


Whereas an election was held in the county of Bourbon and 
State of Kansas on the 7th day of May, A. D. 1867, upon the follow- 
Ing proposition, to Wit: 

“ Be it ordered by the County Commissioners of Bourbon County, 
Kansas, that there be subseribed in the namie and for the benefit of 
the county of Bourbon, in the State ot Kansas. one hundred and 
fifty thousand dollars LO the capital stock oO! any railroad company, 
now organized or that shall hereafter be organized, that shall con- 
struct a railroad commencing at a point on the Tebo and Neosho 
railroad running westward via Fort Scott, and that the bonds of 
said county it issued to said company for the Sale, sala bonds LO be 
payable within thirty years from the date thereof and bearing interest 
at the rate of seven (7) per centum per annum: Provided, That 
said bondsshall not be issued until the question shall have been 
submitted to a vote of the qualifi d electors of the county of 
Bourbon, and shall have received a majority of all the yotes cast 
in favor of the same in pursuance of an “ Act to authorize counties 
and cities to issue bonds to railroad companies,’ approved February 
10th, 1865, and that said question shall be submitted to said electors 
aba special election on the 7th day ol May, A. D. 1867. At said elec- 
tion the votes shall be cast “for railroad bonds” and “against rail- 
road bonds,” and if it shall appear upon a canvass of said votes by 
the prop r otheers according LO law that i iil LJOTILY of the votes cast 
are in favor of the said subscription, then the above order shall be 


we 
* « 
ee 


carried Into practical operation by the issuing of said bonds to said 
COM) pan § wh mever the County Commission: rs ol Bourbon County 
ure satistied that the road-bed of the ‘¥ bo and Neosho railroad i 
com pleted to such a point that the amount of said bonds shall be 
sufficient and adequate to construct the said road-bed and connect 
the said point with the city of Fort Scott. 
(Signed) J..R. MORLEY, 
C. W. JOHNSON, 
A. C. PRIMM, 


CLommissioners. 


Attest: J. 8. EMMERT, Clerk. 


Which said proposition was declared carried on a canvass of said 
votes according to law, and so stands recorded on the public records 
of the county; and whereas some question arose afterwards as to 
the propriety and l gality of subseribing the stock then voted LO the 
Tebo and Neosho Railroad Company, an election was ordered and 
held in said county of Bourbon and State aforesaid, upon the fol- 
lowing proposition, to wit: Be it ordered by the county commuis- 
sioners of the county of Bourbon and State of Kansas— 

That there be subscribed in the name and for the benefit of the 


i. 
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county of Bourbon, in the State of Kansas, one hundred and 
3 fifty thousand dollars to the capital stock of any railroad 

company now organized or that shall be organized hereafter 
that shall construct a railroad commencing at the city of Fort Scott, 
in the county of Bourbon and State aforesaid, running from thence 
west, north of the Marmaton river, upon the most practicable route 
in the general direction of .Humboldt, Allen county, Kansas, and 
the bonds of said county to be issued to said company for the pay- 
ment of said subscription, said bonds to be payable within thirty 
years from the date thereof and bearing interest, payable semi- 
annually, at the rate of seven per cent. per annum: Provided, That 
said bonds shail not be issued until the question shall have 
been submitted to a vote of the qualified electors of the county of 
Bourbon aforesaid and shall have received a majority of all votes 
cast upon said proposition in favor thereof in pursuance of the pro- 
visions of the statute in such case made and provided, and that said 
question shall be submitted to said electors on Tuesday, the 24th 
day of August, A. D. 1869. 

‘At the said election the votes shall be cast “for railroad bonds ” 
and “against railroad bonds,” and if it shall appear, upon a can- 
vass of the votes cast at said election by the proper officers accord- 
ing to law, that a majority of the votes cast upon said question are 
in favor of said subscription then the above order shall be carried 
into practical operation by the issuing of said bonds to said com- 
pany whenever the County Commissioners of Bourbon County ure 
satisfied that the bonds therein provided for, with the otlier resources 
of the said company, shall be sufficient and adequate to complete 
the construction of the road-bed ready for the iron from the city of 
Fort Scott to the west line of Bourbon county ; and whereas some 
question has arisen as to the propriety and legality of subscribing 
the stock and issuing the bonds provided for by the election of 

the 7th of May, A. D. 1867, to the Tebo and Neosho railroad ; 
oo and whereas it is considered that the foregoing order, in 

addition to the one affirmed on the 7th day of May, 1867, 
aforesaid, will be generally satisfactory to the people of the county, 
it is ordered and provided that the decision of the question by the 
qualified voters of said county, at the said election, sliall be alsoa de- 
cision In favor of the former subscription of the 7th of May, 1867, 
being made at once to the Tebo and Neosho Railroad Company, and 
the board of county commissioners will accordingly in such case 
make the subscription authorized by said election of May 7th, 1867, 
and will issue the bonds therein provided for as soon as the terms 
and conditions of said subscription are complied with by said rail- 
road company. 


(Signed) | D. GARDNER, 


Ch. of Board. 


L. ROBERTS, 
DAVID R. COBB, 


Commissioners. 
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And whereas it appears from the canvass of the votes upon the 
proposition submitted on the 24th day of Aucust. 1869. that four- 
teen hundred and twenty-eight (1428) votes were cast in favor of 
said proposition and seven hundred and three (703) votes were cast 
against the same, whereby the said last-recited proposition was car- 
ried by il majority of all the votes cast, and the proposition voted 
upon at the election of the 7th day of ——, 1867, was reaffirmed : 
Therefore, in pursuance of said vote and the authority vested in us 
by law, we, the Board of { ounty Commissioners of Bourbon C ounty, 
do hereby constitute and appoint W. A. Shannon our agent to rep- 
resent the county before the board of directors of the Tebo and 
Neosho Railroad company, and we hereby authorize and empower 
him, the said W. A. Shannon, to subscribe one hundred and fifty 

thousand dollars ($150,000) to the capital stock of the Tebo 
36 and Neosho Railroad Company inthe name and for the bene- 

ht of the county of Bourbon, said subseription Lo be made 
upon the express condition, which is hereby made a part of said 
subscription, that the bonds of said county of Bourbon in payment 
of said sul scription shall not be delivered LO said ‘Tebo and Neosho 
Railroad Company ; nor shall said county become liable for the 
payment of any portion of said subscription of stock until the road- 
bed of the Tebo and Neosho Railroad Company is completed to such 
fl point that the amount of suid bonds shall be sufficient and ade- 
quate LO construet and complete t the road-bed of said Tebo and 
Neosho railroad irom Sedalia, in the State of Missouri. LO said city 
of Fort Scott, in the State of Kansas. 

And provided further, That the subscription shall be void unless 
said road-bed shall be so completed from Sedalia to Fort Scott by or 
before the ] Ist day of January, A. D. 1872. 

And provided further, That no interest shall accrue or be paid on 
said bonds until the same shall have been delivered to said railroad 
company acco rding to the terms and conditions before mentioned. 

In testimony whereof the Board of County Commissioners have 
hereunto subseribed their names and caused their seal to be affixed 
at the city of Fort Scott, Kansas, on this 27th day of August, A. D. 
LS6Y). 

(Signed) DD. GARDNER, 
LAWRENCE ROBERTS, 
DAVID R. COBB, 
Com mission rs. 


Attest: C. FITCH, County Clerk. 


And defendant alleges that no notice or election ever was had in 
said county with reference to the proposition mentioned in com- 
plainant’s bill herein except as hereinbefore set forth, and avers that 
the ofticers of said Fort Scott and Allen County Railroad Company 

had full knowledge and notice of all the facts, matters, and 
Od things herein set yn with reference to said pretended elec- 
tion of August 2 yi ith, A. D. 1869, and of the action and }) roceed- 
ings of said county and of the board of county commissioners of said 
county in and about the same, at and prior to the time of the alleged 
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and pretended subscription of said county to the capital stock of said 
Fort Scott and Allen County Railroad Company, and so also did said 
complainant have full knowledge and notice of the same by the 
public records of said county of Bourbon and by his own personal 
and private investigation and inquiry, and had such knowledge and 
notiee at and prior to the 6th day of June, A. D. 1871, when he 
avers he made the alleged contract attached to his said bill of com- 
plaint herein. 

Defendant admits that after said August 24th, A. D. 1869, the said 
Fort Scott and Allen County Railroad Company was legally organ- 
ized and chartered, as set forth in said bill, for the purpose of con- 
structing “a railroad commencing at the city of Fort Scott, in said 
county of Bourbon, running from thence west, north of the Marma- 
ton river, upon the most practicable route in the general direction of 
Humboldt, Allen county, Kansas.” 

Admits that on the 13th day ot October, the board of county 
commissioners of said county of Bourbon in regular session adopted 
the resolution of that date, set forth on pages five and six of said 
bill of complaint, appointing one Joseph S. Emmert as the agent of 
said county to make a subscription to the capital stock of said Fort 
Scott and Allen County Railroad Company the sum of one hundred 
and fifty thousand dollars, and to make said subscription only upon 
the condition “that said railroad company or its assigns should 
complete the construction of their road-bed, ready for the iron, from 
ort Scott to the western boundary of Bourbon county, Kansas, by 

the Ist day of June, A. D. 1872.” 
38 But said defendant denies that said Joseph F. Emmert ever 

accepted said trust as such subscription agent; denies that 
he or that any one else for said county and with authority therefor 
ever did make said subscription or any subscription to the capital 
stock of said Fort Scott and Allen County Railroad Company by 
virtue of said pretended election of August 24th, A. D. 1869, or by 
other authority, or to the capital stock of any other railroad com- 
pany, except that W. A. Shannon, as agentas aforesaid of said county, 
did subscribe to the capital stock of the said Tebo and Neosho Rail- 
road Company the said sum of $150,000 mentioned in said orders of 
July 23rd, 1869,and August 27th, 1869, aforesaid, and said bonds 
have since been issued. Defendant denies that said County of Bour- 
bon ever became or was or ever acted as a stockholder of or in said 
Fort Scott and Allen County Railroad Company or said Fort Scott, 
Humboldt and Western Railroad Company, or ever appointed or 
authorized any agent or agents to vote or act for it as a stockholder 
in said last-named companies or either of them, or in any capacity 
whatever, in relation to or connection with said railroad companies 
or either of them; denies that said county, or any one for it, with 
its authority, presented any one at any of the corporate elections of 
said railroad companies as its choice for directors thereof; denies 
that it ever in any manner whatever took any part in the manage- 
ment of the business affairs of said railroad company or in advising 
with reference to the same at any time whatever; denies that there 
ever was a director in said railroad company chosen as or who was the 
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representative of said county ; denies that the board of county com- 
missioners or any other officer of said county or any other person by 
oron behalf ofsaid county and with its authority advised with reference 

to the making of said alleged contract, Exhibit “A,” attached 
oo to said bill of complaint, or in any manner asked or solicited 

said complainant to enter into or perform said contract or in 
any manner gave him any assurances as to the validity or otherwise 
of said alleged subscription or as to the legality or otherwise of the 
said pretended election of August 24th, A. D. 1869, or of any other 
proceedings in and about the same; denies that said pretended out- 
lay or any part thereof alleged to have been made by said complain- 
ant was at the instance or with the encouragement, expressed or im- 
plied, of said county, or that said bonds would be issued by it to him 
upon the completion of said alleged contract; all of which was at 
all times well known to said complainant by reason of his personal 
examination and investigation of the same. 

Defendant admits that afterwards, on July 28th, A. D. 1871, the 
officers of the said Fort Scott and Allen County Railroad Company 
made a demand upon tne board of county commissioners of said 
county of Bourbon that the amount of said $150,000 in bonds of 
said county then claimed by said railroad company to he due to it 
upon said supposed subscription be issued to it at once by said county, 
as shown by said resolution of said board of date of said July 28th, 
1871, and set forth in complainant’s bill herein, which demand was 
by said board refused, as set forth in said resolution; but defendant 
admits that said board, then supposing said pretended election of 
August 24th, A. D. 1869, to have been legal, and that such election 
amounted legally to a subscription to the capital stock of said rail- 
road company, did cause said bonds to be printed and deposited in 
the vault in said county in blank ready for signature, should said 
Fort Scott and Allen County Railroad Company comply with the 
condition of the vote of said pretended election, and should said 

railroad company then satisfy said board of the legal obliga- 
40 tion of said county to execute and issue said bonds; that said 

railroad company wholly failing to do this, said board refused 
to comply with said demand. Defendant also avers and shows to 
the court that on June 3rd, A. D. 1872, the officers and duly author- 
ized agents of the said Fort Scott and Allen County Railroad Com- 
pany appeared before said board, then in regular session, and again 
made demand that said bonds be issued to it, and said board aiter 
due consideration, finding that said conditions had not been com- 
plied with, and that said county was under no legal obligation to 
comply with said demand or to issue said bonds, did, upon the next 
day, June 4th, A. D. 1872, pre-emptorily refused to issue said bonds 
by a resolution and order of said road that day adopted in regular 
form and duly entered upon the record of its proceedings. 

That afterwards, on August 12th, A. D. 1873, the said Fort Scott, 
Humboldt and Western Railroad Company, as the successors of 
said Fort Scott and Allen County Railroad Company, by its duly 
authorized officers and agents, appeared before said board of county 
commissioners of the county of Bourbon, then in regular session, and 
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again made demand upon said board that said $150,000 in said 
bonds of said county be at once issued to said railroad company, 
which said demand said board then by resolution and order that 
day duly entered upon the record of its proceedings, as required by 
law, did pre-emptorily refuse, and did further order and direct at 
the same time that said blank bonds theretofore deposited in the 
treasurer’s vault of said county pursuant to the said order of said 
board of date of July 28th, A. D. 1871, be at once removed from said 
vault and destroyed; all of which was accordingly done, and all of 
which said railroad company and said complainant then well knew 

at the time, and all of which was duly entered upon the pub- 
4] lic records of the proceedings of said board, and was at said 

several dates and afterwards carefully read by said complain- 


‘ant and his agents and attorneys, and by the officers, agents, and 


attorneys of said railroad company, and defendant avers and shows 
to the court that all of the matters and things herein alleged have 
been at all times well known to said complainant and to said rail- 
road company. 

And defendant avers that said complainant ought not to have or 
maintain his said suit and bill of complaint, nor is he entitled to the 
relief demanded herein, because more than five years have elapsed 
since the holding of said pretended election of August 24th, A. D. 
1869, and more than five years have elapsed since October 13th, 
A. D. 1870, the date of said pretended subscription to the capital 
stock of said Fort Scott and Allen County Railroad Company, and 
more than five years have elapsed since the making of said several 
demands by said railroad company upon said board of county com- 
missioners of said county of Bourbon—that is to say, the demands 
made, respectively, on July 28th, A. D. 1871; on June 3d, A. D. 1872, 
and on August 12th, A. D. 1873, for the issuance of said bonds by 
said county to said railroad company, and before the commencement 
of this suit and before complainant filed his bill of complaint herein, 
and that complainant’s claim, if any he had, which defendant does 
not admit, did not arise or accrue to him within five years before 
said bill was filed, but the same was then barred by the statute of 
limitations of said State of Kansas, and of this the defendant claims 
the same benefit as if he had so pleaded the same in this cause. 

Defendant further avers that immediately after said August 12th, 
A. D. 1873, and in the said year, A. D. 1873, said railroad company 
became and was practically dissolved, by wholly abandoning its 
organization and by ceasing from that time ever after to act in any 
capacity whatever, or to do or transact or attempt in any manner 

to do or transact any business as a corporation, or in any re- 
42 spect whatever, and this has always beeen well known to said 
complainant. 

And this defendant, further answering, says it may be true, for 
anything this defendant knows to the contrary, that the contract 
set forth in complainant’s bill was duly made and entered into by 
and between said complainant and said railroad company, as is in 
said bill alleged, and that there may at some time have been some 
amount due him thereon, but that defendant is an utter stranger to 
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all and every such matters and cannot form any belief concerning 
the same and asks proof thereof; and this defendant denies that said 
complainant or said railroad company ever complied with the con- 
ditions made and set forth in the said order of election dated July 
25rd, A. D. 1869, or with the conditions made and set forth in said 
order of October 13th, 1870. 

And defendant, further answering, admits that said railroad com- 
pany was at all times insolvent; admits that the only assets it ever 
had was the supposed subscription of said county of Bourbon and 
the subscriptions authorized to be made by certain municipalities in 
Allen county, Kansas, which last-mentioned were the city of Hum- 
boldt, $25,000.00, to be paid in the bonds of said city; the township 
of Humboldt, $75,000.00, to be paid in the bonds of said township, 
and the township of Salem, $25,000.00, to be paid in the bonds of 
said township, but avers the fact to be that all of said subscriptions 
authorized to be made by said municipalities in Allen county, Kan- 
sas, were each upon the condition that said sums were to be wholly 
expended in said municipalities, and upon the further condition 
that no part of said sums was to be paid to said railroad company 
or its assigns until said railroad was completed and in operation 
through said municipalities, respectively; neither of which said con- 

ditions were ever at any time complied with. 
13 And defendant denies all wrongful intent or action, as 

charged in said bill, without this, that there is any other 
matter, cause, or thing in said complainant’s bill of complain con- 
tuined material or necessary for this defendant to make answer to 
herein and not herein well and sufficiently answered, confessed, 
traversed, and avoided or denied, is true to the knowledge or belief 
of this defendant; all which matters and things this defendant is 
ready and willing to aver, maintain, and prove as this honorable 
court shall direct, and prays to be dismissed with his reasonable 
costs and charges in this behalf wrongfully sustained. 

J. D. McCLEVERTY, 
Sol. for said Def't. 

Endorsed: No. 3001. In equity. Franklin C. Smith vs. ‘The Fort 
Scott, Humboldt & Western R. R. Co. and The Board of County Com- 
missioners of Bourbon Co.., Kan. Answer of Board of ¢ ounty Com- 
missioners. Kiled July D, IS8SZ. A. SBS. Thomas, clerk, by Geo. N. 
Holines, deputy. 


44 In the Cireuit Court of the United States for the District of 
Kansas. 
FRANKLIN C. SmitH, Complainant, ) 
” 
in 4. >No. 3001. 


Tue Fort Scorr, Humpotpr AND WeEsTERN R. R. Co. 

et al;, Defendants. 

Replication of Franklin C. Smith, complainant, to the answer of ‘The 

Board of County Commissioners of Bourbon County, Kansas, de- 
fendant. 

This repliant, saving and reserving unto himself now and at all 


28 FRANKLIN C. SMITH VS. 


times hereafter all and all manner of benefit and advantage of ex- 
ception which may be had or taken to the manifold insufficiencies 
of said answer, for replication thereunto says that he will aver, 
maintain, and prove his said bill of complaint to be true, certain, 
and sufficient in law to be answered unto, and that the said answer 
of said defendant, The Board of County Commissioners of Bourbon 
County, is uncertain, untrue, and insufficient to be replied unto by 
this repliant, without this, that any other matter or thing whatso- 
ever in said answer contained material or effectual in the law to be 
replied unto,and not herein and hereby well and sufficiently replied 
unto, confessed or avoided, traversed or denied, is true; all which 
matters and things this repliant is and will be ready to aver, main- 
tain, and prove as this honorable court may direct, and humbly 
prays as in and by his said bill he has already prayed. 
ROSSINGTON, JOHNSON & SMITH, 


( omplainant’s Solicitors. 


_ Endorsed: No: 3001. Franklin C. Smith, complainant, vs. The 
Fort Scott, Humboldt & Western R. R. Co. et al., defendants. Rep- 
lication. Filed Aug. 7, 1882. A. 8. Thomas, clerk, by Geo. N. 
Holmes, deputy. Rossington, Johnson & Smith, solicitors for com- 
plainant. 


45 In the United States Circuit Court for the District of Kansas. 
In Equity. 
FRANKLIN C. SMITH 
US. | N > 
. ~, , . a 0. dUU1. 
Tue Fort Scorr, Humpotpr AND WesTERN R. R. Co. 
et al., Defendants. 


And now comes said complainant, by Rossington, Johnston and 
Smith, his solicitors, and by consent amends his said bill of com- 
plaint by interlineation, as follows: 

After the premises of said bill and before the prayer for relief in- 
sert the following: The said defendant, The Board of County Commis- 
sioners of Bourbon County, Kansas, sometimes pretend that the said 
Fort Scott, Humboldt and Western R. R. Co. was unable financially 
to complete the road-bed of said road, ready for the iron, from the 
the city of Fort Scott to the west line of Bourbon county, but your 
orator charges the facts to be that the said Board of County Commis- 
sioners of Bourbon County duly satisfied themselves that the said 
railroad company had resources which, with the said bonds provided 
for in said subscriptions, were sufficient and adequate to complete 
the said road-bed ready for the iron. 

And said complainant further charges the fact to be that the said 
bonds provided for in said subscription were of themselves sufficient 
and adequate to complete the construction of the road-bed of said 
railroad, ready for the iron, from said city of Fort Scott to the west 
line of Bourbon county, and that the said county, by its neglect 
aud refusal to perform the condition of the said subscription and to 
issue said bonds, deprived the company of the resources with which 
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to complete its said road and prevented it from obtaining the amount 
of other subscriptions conditioned upon its carrying forward said en- 

terprise and caused and produced the total insolvency of said 
46 railroad company, whereby said complainant, who had, upon 

the faith of the resources of said company involved in said 
subscription, taken and performed his said contract, was left without 
remedy save this equitable one of enforcing the performance of its 
duty upon the said Bourbon county. 

ROSSINGTON, JOHNSTON & SMITH, 


Sol’rs for Complainant 


endorsed: No. 3001. United States cireuit court. Franklin C. 
Smith vs. Fort Scott, Humboldt and Western R. R. Co. & Com’rs of 
Bourbon County. Amended bill of eomplainant to his original bill 
of complaint. Filed Aug. 7, 1882. A. 5S. Thomas, clerk, by Geo. 
N. Holmes, deputy. Rossington, Johnston & Smith, complainant’s 
sol’rs, Topeka, Kansas. 


47 In the Cireuit Court of the United States for the District of 
Kansas. In Equity. 


FRANKLIN C. SMITH ) 

vs. | 

THe Fort Scott, HumMBotpt AND WestTerRN RK. KR. Co. | 
et al., Defendants. 


No. 3001. 


Exceptions for impertinence taken by the‘said complainant to the 
answer of the said defendant, The Board of County Commissioners 
of Bourbon County, Kansas, and filed on the 3rd day of July, 
1882. 


l‘irst exception. Complainant excepts to all that part or paragraph 
of the answer beginning upon the first page of the same on the 
eighth line from the bottom of said page and ending at the twentieth 
line from the top of the second page of said answer with the word 
“thereof,” for that the whole of said part or paragraph of said an- 
swer Js Impertinent. 

Second exception. Complainant excepts to the paragraph of said 
answer beginning at the 20th line from the top of said second page 
and ending at the 40th line from the top of said second page with 
the words “at law,” for that the same is impertinent. 

Third exception. Complainant excepts to the paragraph begin- 
ning at the 40th line from the top of said second page and ending 
at the 4th line from the bottom of said second page with the word 
“herein,” for that the same Is impertinent. 

Fourth exception. Complainant excepts to that paragraph begin- 
ning at the 4th line from the bottom of said second page and ending 
at the 7th line from the top of the third page of said answer with 
the word “ contract,” for that the same is impertinent. 

Fifth exception. Complainant excepts to all that part or paragraph 
of said answer beginning at the 13th line from the top of the said 


ce pede mesa: auth te haasd, an aaa he en he 
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third page and ending at the 9th line from the bottom of the 
48 9th page with the words “complaint herein,” for that the 
same is impertinent. 

Sixth exception. Complainant further excepts to all that part or 
paragraph of said answer beginning on the 15th line from the top 
of the last page of said answer and ending at the 21st line from the 
top of the last page of said answer with the word “ complainant,” 
for the same is important. 

In all of which particulars the said complainant excepts to said. 
answer and insists that the same is not responsive to said bill of 
complaint, and involves and contains no legal defense thereto to 
which complainant should join issue by replication or be put to the 
costs of the disproof of said averments. 

Wherefore said complainant prays that all the matters and things 
in said auswer -hereinbefore excepted to should be expunged there- 
from at the costs of said defendant. 

ROSSINGTON, JOHNSTON & SMITH, 
WILLIAMS & DILLON, 


Solicitors for Complainant. 


In the Cireuit Court of the United States for the District of Kansas. 
In Equity. 


FRANKLIN C. SMITH. ) 
‘a 
us | 7 
. . Oy , ~. » No. 3001. 
Tue Fort Scorr, Humspot or AND WesTeRN R. R. Co. | 
et al., De endants. 


It is hereby stipulated by and between Joseph D. McCleverty, the 
solicitor for the said Board of County Commissioners of Bourbon 
County, Kansas, and Rossington, Johnston and Smith, solicitors for 
the complainant, Franklin C. Smith, that the said complainant 
shall, for the purpose of speeding the cause, file his general replica- 

tion to the answer of said defendant, The Board of County 
49 Commissioners of Bourbon County, Kansas, but that the 

same shall be without prejudice to any exceptions, for im- 
pertinence or otherwise, which said complainant might have filed 
and prosecuted against said answer had he not replied thereto, and 
that said exceptions may be made and attached to this stipulation, 
but that the rights of complainant shall not be prejudiced by fail- 
ure to take proof upon any part of said answer included within the 
terms of said exceptions. 

It is further stipulated that the said parties to this suit shall pro- 
ceed with the taking of testimony and endeavor to get this case in 
readiness for said submission at the November term, A. D. 1882, at 
which time the exceptions hereto attached shall be duly argued, and 
for this purpose it is specially stipulated and agreed that the same 
shall be originally submitted to the court for hearing without reference 
to a master, and that, upon the argument of said exceptions, it is 
agreed that their hearing and determination shall go to the admis- 
sibility and competence of all evidence which may have been there- 
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tofore taken in support of the averments of said answer, which are 
included within the terms of said exceptions. 
ROSSINGTON, JOHNSTON & SMITH. & 
WILLIAMS & DILLON, 
Compl’t’s Sol’rs. 
J. D. McCLEVERTY., 
Ne yf for Dp ef ‘ts. Roard of Com’rs. VC. 


Kndorsed: No. 3001. United States cireuit court. Franklin C. 


Smith vs. Fort Seott, Humbol it — Western R. R. Co. & the Com’rs 
of Bourbon County. le xcept ions to answer of def t, The Board of 
County Comm'rs of Bourbon County, and stipulation. Filed Aug. 


11, 1SS2. A.S. Thomas, clerk. by Geo. N i deputy. Ross- 
ington, Johnston & Smith, compl't’s sol’rs 


50 exnipit “A.” W.C. Perry, Notary Public. 
Copy. 
Pages of record, 19, 20, & 21. 


I'r. Scott, KANSAS, MonpaAy, June 19th, 1871. 


Pursuant to a pub lished notice, as provided by the by-laws of the 
Ft. Scott and Allen County Railroad Company, a meeting of stock- 
holders took plac e at the hour of six o clock p). Eh. the day al date 
above stated. 

There was two thousand eight hundred and fifty shares repre- 
— as follows: By private subscription of citizens of Bourbon 
count -.?¢ ansas, one hundred and thirty shares (130): by Bourbon 
renee Kansas, one thousand and five hundred (1,500) shares; by 
Humboldt township, Allen county, Kansas, seven hundred and fifty 
(750) shares; by Salem township, Allen county, Kansas, two hun- 
dred and _ fifty (250) shares; bv private subscriptions of citizens of 
Humboldt and Allen county, Kansas, two hundred and twenty (220) 
shares. 

J. S. Redfield was select- to act as chairman, and 8S. A. Manlove, 
secretary. 

On motion of 8S. A. Manlove, E. M. Hulett was authorized to cast 
the vote for the stock authorized by citizens of Bourbon county. 

Mr. Hulett’s name being called, he voted 130 shares for C. S. Red- 
field, LS. ¥ Me Donald ’, Li. ' 2 oster, I. Jones, S. A. Manlove, (;e0. A. 
Crawford, E. M. Hulett, D. B. Emmert, C. H. Pratt, S. H. Stevens, 
W. W. Curdy, C. C. Refield, and J. M. Bernard. 

D. R. Cobb, having been selected by the Board of County Com- 
missioners of Bourbon County, Kansas, to cast the stock of said 
county, voted one thousand five hundred shares for C. 8. Redfield, 
L. P. Foster, E. Jones, S. A. Manlove, B. P. McDonald, Geo. A. Craw- 
ford, E. M. Hulett, D. B. Emmert, C. H. Pratt, S. H. Stevens, W. W. 
Curdy, J. C. Redfield, and J. M. Bernard. 

Peter Long, who wasselected by the citizens — Humboldt township, 
Allen county, Kansas, and by Salem township, Allen county, Kan- 
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sas, and by the various other stockholders of Allen county, 
5] Kansas, voted as follows: Seven hundred and fifty shares of 

Humbolt township, two hundred and fifty shares for Salem 
township, and two hundred and twenty shares for the stock sub- 
scribed by citizens of Allen county for C. H. Pratt, J. M. Bernard, 
S. H. Stevens, D. B. Emmert, H. Redfield, W. W. Curdy,J. 8. Red- 
field, S. A. Manlove, E. M. Hulett, Geo. A. Crawford, B. P. MeDon- 
ald, E. Jones, and L. P. Foster. 

The names last above recorded having received the unanimous 
vote of all the stock represented were declared the duly elected 
directors to serve for the ensuing year. The meeting of stockholders 
then adjourned to meet in the city of Ft. Scott on Saturday, June 
the 24th, for the purpose of electing officers and transacting such 
other business as may come before the board of directors. 

The board then adjourned. 

J. S. REDFIELD, 
Chairman New Board. 
S. A. MANLOVE, Secretary. 


The old board of directors then convened as a board of directors 
and adjourned to meet on Saturday, June the 24th, 1871, at 3 o’clock 
p. mn. 

J. S. REDFIELD, 
President of the Ft. Scott and Allen County Railroad Company. 


Attest: Ss. A. MANLOVE, 
Secretary of the Ft. Scott and Allen County Railroad Co. 


Exuipit “B.” W.C. Perry, Notary Public. 
Copy. 
Pages of record, 28 & SQ. 


STOCKHOLDERS MEETING, 
Humpout, KAnsAs, Oct. 7th, 1871. 
Agreeable to published notice a stockholders’ meeting was held. 
J.S. Redfield called the stockholders’ meeting to order. 
52 On motion of G. A. Crawford, J. 8. Redfield was elected 
chairman of the stockholders’ meeting and 8. A. Manlove, 
secretary. 

The following stock was represeuted: J. S. Redfield, twenty (20) 
shares; George A. Crawford twenty (20) shares; S. A. Manlove, 
twenty (20) shares; John G. Stewart, twenty (20) shares, by his 

five (5) 
proxy ; J. S. Redfield, twenty (20) ; D. B. Emmert, twenty (20) shares. 
The following stock was represented by proxy: Watson Stewart, 
twenty (20) shares; P. Long, twenty (20) shares; S. P. Fossman, 
twenty (20) shares; Jas. Blythe, twenty (20) shares; W. W. Curdy, 
twenty (20) shares; C. H. Pratt, twenty (20) shares; W. Wakefield, 
twenty (20) shares; H. W. Sigroon, twenty (20) shares, and D. B. 
Emmert acted as such proxy; Bourbon county, fifteen thousand 
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shares (15.000), by David Gardner, chairman of the board of county 
commissioners of Bourbon county, Kansas; Humboldt township, 
seven hundred and fifty (750) shares, by G. De Witt, chairman of the 
board of trustees of = township ; Humboldt City, two hundred 
and hifty (250) shares, by S. H. stevens, presid 


nt of the council and 
Cal officro mavor of said Cc it £& Sali mn 


township, two hundred and fifty 
(250) shares. by J. H. Be ei proxy for J. P. Spraul, chairman of 
the board - trustees for said township. 

On motion, the following resolutions were adopted : 

Re solve d. That il committee of three be appointed LO confer with 
the It. Scott, Humboldt and Pacific Railway Company with a view 
LO consolid: ition 

esol, Tha it the presic nt and board of 


directors of this com- 
pany Li ike measures to have “coe 


d with this company the 
It. Scott, Humboldt and Pacifi demmceirt iy Company without delay. 
Thi x hea appointed as suc % committee D. S. Einmert,S. H. Stev- 
Chis, and weorge A.©Y rawford. 
On motion of Mr. Crawford, the stockhold 


rs’ meeting adjourned 
until eight o’clock. 


~ <> ’ 4 
3 STATE OF KANSAS, - 
Bourbon ( ounty, j 
The State of Kansas to John G. Stuart. David Gardner. David R. 


, ; 7 
( siele 


You “eee each Oi YOu are hereby commat 


d to appear before the 
undersigned, a notary public in and for said county, at my office In 
said city, forthwith to give testimony in an action in which I am 
taking depositions, wherein F. G. Smith is pl’tff and The Board of 
of County er es a “yl bo County of Bourbon aforesaid and 
others are defenda iid action being now } 


pending in the cireuit 
court of the United States for the district of Kansas. 


Hlereof fail not under penalty of the vo 
Given under tes hand and official. seal this 30th day of March, 


sa 


|SEAL. | W. G. PERRY. 
Notary Pubhlie. 
Received this subpeena on the 30th day of March, 1883, and 
served the same on the same day by reading it to each witness witnin 
named. 
J. R. CHEESMAN, Constable. 
ees : 
Service ...-. SEEPS 


Mileage, 16 miles i ik el 


RUG nxcnnen a = 


Above fees paid by plaintiff. 
J. R. CHEESMAN, Constable. 


| Endorsed :] C. F. Smith vs. Com’rs Bourbon Co. ef al. Subpoena. 
Pham | OS 
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Stipulation. 


In the Cireuit Court of the United States in and for the District of 
Kansas. 


FRANKLIN C. Smitu, Compl’t, 
V8. 
Tur Boarp or County COMMISSIONERS OF THE CounTy OF BourR- 
BON, STATE OF Kawsas, et al., Def’ts. 


It is hereby stipulated by and between the parties that the depo- 
sitions hereto attached were taken by agreement, and that 
54 notice and time and manner of taking the same is waived; 
also all objection as to form; and it is also agreed that the 
officer taking the same is qualified, and that such officer need not 
formally certify the saine. 
G. C. LANPHERE, 
Sol’r for Compl't. 
J. D. McCLEVERTY, 


Sol. for Board of Co. Com’s of Bourbon Co., Kansas. 


Whereupon, on this 50th day of March, 1883, depositions in the 
above-entitled action were taken as follows: 

JOHN G. Stuart, being duly sworn, deposes as follows: 

Ques. 1. What is your name, age, occupation, and place of resi- 
dence, and how long have you resided in Bourbon county, Kansas? 

Answer. John G. Stuart; farmer; forty-eight years old; I re- 
side in Scott township, Bourbon county, Kansas, & have resided in 
Bourbon county a little over twenty-five years. 

Ques. 2. State whether you ever held any office in the city of Fort 
Scott, in said county; & if so, what office and when. 

Answer. I was in the city council six years, and mayor in 1873 
and 1874. 

Ques. 3. State whether you are now a property-holder & tax-payer 
in said county. 

Answer. I have no property in my own name at present. 

Ques. 4. State whether you was one of the original incorporators 
of the Fort Scott and Allen County Railroad Company. 

Answer. I was. 

Ques. 5. Look upon the record book now shown you and state 
what the fore part of it, up to about page 60, purports to be. 

Def’t objects to the question because the book and the matter 
therein contained are the best evidence of what it purports to be, 
and the evidence sought incompetent. 


55 Answer. The book is the proceedings of our organization, 
called the Fort Scott and Allen County Railroad Company. 
Ques. 6. State who was the secretary of that railroad company 


during the first three years of its existence. 
Answer. 8. A. Manlove. 


rilk BOARD 
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Ques. 7. Look on pages 19, 20, and 21 | state in whose hand- 
writing tla record LS, 
Answe ¢ A. Manlove’s. the thie li secretary ol thi Co. 
Ques. 5. Look on Exhibit “A,” now shown vou, and state whether 
if Isa correct COpPy of prekor S if). ZU, © Zl of s ii | book. 
Answer. Yes, this 1s a correct copy, and | attach it to this deposi- 
L101 LS part nereo! 
(To the papers, Exhibit “A,” def’t ol 3 Incompetent.) 
Ques. ). Look on Exhibit “ B,” now Wi and state whether 
L isa correct copy of pages oS and 50 id reeord book, and 
LLach he same to your i position as part a of, 
Answ lf Is al) CXAC* C py, and il LO | this deposition ils 
pra | ar reot 
(To the paper, Exlibit “ B,” def’t object incompetent.) 
SEA! IOHN G. STUART. 
Subscribed and sworn to before me this 30th dav of March. 1883 
My COLIN ssiou expires Mi; Ly 12th, LSSo 
w. C. PE mel. 
Notary Publie 
W., ( WHITNEY ful age, bell uv liy sworn, deposes as fol- 
lows: 
(Ju ~ l. \\ hat Is your hamMme, ave res ‘( and occupation * 
Answer. W. C. Whitney; 49 years old esidence, Humboldt ; 
occupation, contractor 
Jue | State wheth You Whitney who Was a 
D6 lil mber of the firm ol Rt Ly \ \\ | who LOOK ii sub-con- 
tract under F. C. Smith to con e road-bed of the Fort 
Scott and Allen County ratlroad. 
Answer. I am. 
Ques. 3. State what portion, if any, of said road-bed is now used 
fora railroad. 
Objected to by def’t as incompetent and immaterial. 
— Nearly all that portion of that road lying in Bourbon 
county, Kansas; that is my Impression. 
lene |. State whether you have 


or have 


tion of the 


and, if so, how many times. 


(Same objection by def 't as above.) 


Answer. Eight times. 
(ues State about how many 
ucted by you Is now so used. 


(Same objection by def’t as abov 


5. miles QO 
Stl 


Cc.) 


Auswer. My impression is between 25 & 


road now use d as i rallroad Sili¢ 


boxe over that por- 


its } for that purpose 


f said 


road-bed SO COll- 


24 miles. 
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Ques. 6. State whether you, as such contractor, completed said 
road-bed. 
(Same objection by def’t as above.) 


Answer. Yes; I did. 
W. C. WHITNEY. 
Subscribed and sworn to before me this 50th day of March, 1883. 
My commission expires May 12th, 1555. 
[SEAL. ] W. C. PERRY, 
Notary Public. 


By consent of parties the further taking of these depositions 1s ad- 
journed to 9 a. m., M’ch 31st, 1885. 
W. C. PERRY, 
Notary Public. 


SATURDAY, M’ch 31st—9 a. m. 
The taking of these depositions is resumed, 
Davip GARDNER, being duly sworn, deposes as follows: 


Ques. 1. What is your name, age, residence, and occupation ? 
D7 Answer. My name is David Gardner; my age is seventy- 
seven years; my residence is at Fort Scott, Kansas; occupa- 

tion, retired. 

Ques. 2. How long have you resided in Bourbon county, Kansas? 

Answer. About 23 years. 

Ques. 3. State what offices you have held in said county, and at 
what times. 

Answer. I was justice of the peace four years, somewhere about 
the close of the war; and county commissioner four years, I think 
from Jan’y 1868, to January, 1872; I am not positive as to dates. 

Ques. 4. Was you chairman of the board of county commissioners 
during the time you were commissioner? 

Answer. I was most of the time, but was away four months, dur- 
ing which time Mr. Cobb acted as chairman. 

Ques. 5. Was you acting as chairman of said board in the month 
of October, 1871? 

Answer. I think I was. 

Ques. 6. State whether on or about the 7th day of October, 1871, 
you, as chairman of said board of county commissioners and as 
agent of said Bourbou’ county, Kansas, attended a meeting of the 
stockholders of the Fort Scott & Allen County Railroad Company at 
Humboldt, Kansas? 


Objected to by def’t as incompetent, asking for a conclusion, and 
because the records of said board of county commissioners is the best 
and only evidence of the power and « capacity in which the witness 
acted, if he acted at all. 


Auswer. As to the exact date I have nothing to strengthen my 
memory, but I believe somewhere about that time that I attended a 
meeting of that kind; in reference to that agency my mind is not 
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clear: | suppose at the time that | had some kind ol agency 
5S or some reason for attending the meeting. It is perfectly clear, 
howe ver, from the records that I had no agency of the kind— 
| mean the records of the county commissoners. I examined the 
records on yesterday and did not find any authority. 
(ues. 7. Would you have attended that meeting as the agent of 
the county if you had not thought at the time that you was duly 
authorized to represent the county? 


one 


_—) 


(Obiected to by def’t as Incompetent ana as assuming that the 
witness was acting as the authorized agent of the county when there 
is no evidence of that fact. and when the witness does not state that 


he had that authority 


\nswer. I can’t say how that was. Iam of the opinion that there 
was some talk between the county commissioners about the matter, 
and that Was advise d LO Yo over there an represent the county, as 
far as we had any interest; I can’t be positive about that; it is ten 
or twelve years ago, and my memory is very treacherous. I want 
to say, ign now, from the present stand-point, I wouldn’t have done 
it without the written authority of the board 

WJues. o. You were not at that time in the habit of acting under 
retences or repr senting Yours lf iis the agent of the public 
when you were not, were you” 


| 
' , 
pci tO 


(Objected to by def’t as impertinent, incompetent, and as assuming 
that the witness had represented himself as being the authorized 
went of Bourbon county when there is no evidence of that fact, and 
when he does not pretend LO have SO acl , 


Answer. I don’t think I was in the habit of doing anything on 
my own responsibility where the interests of the public were in- 


volved, or that | supposed | had some reason for do lige it. W hat 
mean by that is this: As I had no written instructions to at- 
9 Lf nd the meeting, from some conversation with the mem bers 


of thi board, I had got the idea that | was authorized to at- 
tend the meeting. 

Ques. 9. Can you swear positively that you had no written in- 
structions to attend that meeting—that is to say, do you distinctly 
recollect that you had no written instructions ? 

Answer. I distinctly recollect that 1 had no written instructions— 
that is. 1 do not recollect that I had any W ritten instructions: it 
must have been because of verbal COnVE! sations WW ith other members 
of the board that I attended the meeting, for the reason that there 
is no record of it. 

Ques. 10. State whether you are a tax-payer and property-holder 
of said Bourbon county. 

Answer. I am. 


DAVID GARDNER. 


Subseribed and sworn to before me this 3lst day of M’ch. 1SS3. 
My commission expires May 12th, LSSo. 
[SEAL. ] W. C. PERRY, 
Notary Public. 
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JOHN G. STUART, being recalled by the complainant, further de- 
posed as follows: 

Question 1. State whether. the incorporators of the Fort Scott and 
Allen County Railroad Company opened books of subscription to 
the capital stock of the company ; and, if so, about what time. 


(( Ybiected Lo by def’t us Incompetent and because the books them- 
selves would be the best evidence ) 


Answer. There was books opened for subscriptions to the stock. 
[ am not positive as to the date; I think, though, about 1871. 
Ques. 2. Did you subseribe to said capital stock ? 


(Same objection by defendant as above.) 


Ans. I did. 
OU Ques. 3. Do you know where that subscription book now 
is ? 
Answer. I do not. 
Ques. 4. How long has it been since you last saw it? 
Answer. I don’t knew that I have seen it for the last ten years; 
[ don’t recollect that I have. 
JOHN G. STUART. 


Subscribed and sworn to before me this 3lst day of March, 18853. 
My commission expires on the 13th day of May, 1883. 
[ SEAL. | W. C. PERRY, 
Notary Public. 


Davip R. Coss, being duly sworn, deposes as follows: 


Ques. 1. What is your name, age, residence, and occupation ? 


Answer. My name is David R. Cobb; my age is 59 years; my 
residence is in Marmiton township, Bourbon county, Kansas, and 
by occupation I am a farmer. 

Ques. 2. How long have you resided in Bourbon county, Kansas ? 

Answer. About twenty-five years. 

Ques. 3. State whether you have ever held any public office in 
said county ; and, if so, where and what. 

Answer. I was elected county clerk in 1859; held the office two 
years, from Jan’y, 1860, and was re-elected in 1861, and held the 
office till January, 1864. I was appointed probate judge by Gov- 
ernor Robinson in 1861 or 1862. I have been representative in the 
State Legislature two terms; have been justice of the peace. I also 
held the position of county commissioner two terms. I think I was 
first elected commissioner in 1868, and held four years, from Janu- 
ary, 1869, if that is when I was elected. 

Ques. 4. State whether you was a member of the board of county 
commissioners of said Bourbon county on June 19, 18717 

Answer. I was. 
61 Ques. 5. State whether, as such commissioner and as the 
agent of Bourbon county, Kansas, you attended a meeting of 
the stockholders of the Fort Scott & Allen County Railroad Com- 
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pany at Fort seott. in said county, on or about the 19th day of June, 
ISG]. 

4 biected to by def’t as incompetent and because the record of the 
proceeding of the board of county commissions of said county ts the 
best and only evidence of the appointinent and authority of said 


agent.) 


Answer. I attended such a meeting and voted for choice of di- 
rectors of that company, but I couldn't say that I was appointed by 
the board as their agent, nor can I say under what circumstances | 
attended the meeting. My impression is that Mr.Gardner suggested 
that I should attend the meeting from the fact that my district was 
more interested in the railroad than the districts of the other com- 


missione rs, 

(Jues. 6. HHow many votes did you east at that election for the 
directors ? 

(( byected’ to by def’t for the reason that the records of the pro- 
ceedings of that meeting, if there was one, are the best evidence.) 


Answer. I don’t recollect. 
(ues. f \\ iis it or not | o00 votes 4 


(( hye cted to as above and also because leading and suggestive.) 


; nm 


Answer. | have no idea now of how many votes I cast. I presume 
if | was entitled to cast 1.000 votes I cast them. | want the 1m- 
pression to be that Was acting In rood faith, and that thought 
wis acting under the law. 

Ques. 8. State whether you supposed or understood at the time 
that you was authorized to cast those votes for the county in the 


choice of these directors ? 


(Objected to by def’t as asking for suppositions and not facts, in- 
competent, and because the authority of the witness, if any 
62 he had, could be best and only show | by the records of the 
proceedings of said board of commissioners.) 
Answer. I suppose I was authorized so to di 


} 
| } | 
7. 

: 


ues. 2». You acted in perfect good faith. d 


‘) 


you not 


(Objected to by dei’t as incompetent, and as trying to inveigh the 
witness into declaration and not asking for facts.) 


Answer. I did. 

Ques. 10. State whether you are a property-holder and tax-payer 
in said Bourbon county, hansas. 

Answer. I am. 


DAVID R. COBB. 


Subseribed and sworn to before me this 3lst day of March, 1883. 
My commission expires May 15th, 1885. 
[ SEAL. | WC PERRY. 
Notary Public. 
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The above witness claimed his fees, amounting to $3.10, which 
were paid by compl’t’s solicitor. 1 also certify that David Gardner 
and John G. Stuart each claimed their fees, ‘n the sum of $1 each, 
which were paid by the solicitor for the complainant. Said solicitor 
also paid the officers’ fees for subpcenaing witnesses in the sum of 
$2.15, all of said fees aggregating the sum of $7.25. 

W. C. PERRY, 
Notary Public. 


STATE OF KANSAS, . 
( ounty of Bourbon, } 1 
I, W. C. Perry,a notary public within and:for said county, hereby 
certify that the foregoing depositions were taken by and before me 
pursuant to the stipulation thereto annexed, and that at the taking 
thereof the complainant, I. C. Smith, was represented by his solici- 
tor, J. C. Lanphere, and the def’t, The Board of County Commis- 
sioners of the County of Bourbon, State of Kansas, by its attorney 
and solicitor, J. D. McCleverty; I also certify that the wit- 
63 nesses whose de posit lons are found herein were pe rsonally 
present, and personally signed their several depositions; that 
they were severally sworn is me as required by law, and that I read 
over tu them their said depositions before they severally signed the 
same. 
In witness whereof I hereto sign my name and affix my notarial 
seal this 3lst day of March, 1883. 
[ SEAL. | W.C. PERRY, 
Notary Publie. 


My fees paid by comp’t in the sum of $8.00, which, with other fees 
paid, make a total of $15.25 paid by compl't 


Endorsed : No. 3 Ol, Depositions of Stewart, Whitney, Gardner, 
& Cobb, with copies of company records. 


64 Creditors’ Bill. 
UNITED STATES OF AMERICA, 88: 


In the Cireuit Court of the United States in and for the State of 
Kansas. 


FRANKLIN C. SMITH 
ve. 
THe Fort Scott, Humpontpt AND WestTERN RAILROAD CoMPANY 
and The Board of County Commissioners of Bourbon County, 
Kansas, and Bourbon County, Kansas. 


I, R. C. Hunt, a notary public in and for the county of Knox, in 
the State of Illinois, do certify that on this 25th day of Se ptember, 
A. D. 1882, I was attended Ly G. C. Lamphere, solicitor for the above- 
named Franklin C. Smith, and J. D. McC leverty, solicitor for the 
Board of County Commissioners of Bourbon County, Kansas, and 
Bourbon County, Kansas, and the above-named F. C. Smith, a wit-' 
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ness on behalf of himself, of lawful age, who, being by me first duly 
cautioned and sworn to testify the truth, the whole truth, and noth- 


Ing but the truth, testified as follows: 
interrogatory 1. What is your name, ag residence, and occupa- 


tion, and ar you the cor npl: unant in this 

Ans. 1. My name is Franklin C. Smith; age, fifty-seven years ; 
occupation, railroad contractor; residence, Galesburg, Illinois, and 
| am the complainant in this suit. 

interrogatory 2. What has been your occupation during the last 
thirteen years, and where have you ee 

Ans. 2. My business for the last thirty years, mainly public works— 
building railroads and canals. <A portion f the time I have been 
engaged In the practice of the law. | ha res ded during that time 


in the State of New York and in Knox county, Lilinots. 
Int. 5. State whether you and one John Dunn, by the firm 


er ’ ; : ] ’ ‘ . 4 = | 4 . . P ] 
OD name of IF. C. Smith & Co., contracted to build a railro: ~ bed 
i ; % . , , * ’ '- 
om ort Scott to Humboldt. in Kansas: and. it vea, state at 


what time and place, and with what company, and the sere that 


vou were to receive. 

Ans. 3. We did contract to build a ra a bed, ready for the 
superstructure, from Fort Seott, Bourbon cout Kansas, to Hum- 
boladt. Lilien county. IK: LLISas, in) Jun aet.ye Ll Bor scott. Kansas, 
with the Fort Seott and Allen County Railroad Company, which 


company was subsequently changed in name to the Fort Seott, Hum- 
boldt and Western tailroad Company. I was to receive the pay 
thi re for, In tne bonds of Bourbot 1} county, ly ilisas, one hunare cd and 
twenty-five thousand dollars; the bonds of Humboldt township, 
Allen county, Kansas, the sum of $75,000: the bonds of Humboldt 
City, same township and county. the sum of $25,000; the bonds of 
alem township, Allen county, Kansas, the sum of $25,000; $25,000 
in Ellsmore township bonds, same county, if voted; if not, then the 
same amount in other township bonds of like character and value, 
making a total of $275,000 municipal bonds, at their par value. 

Int. 4. State what was the estimated cash value of those bonds at 
that time. 

Ans L. estiinate d the value of th elr bonds Al sixty cents on the 
dollar. I could not hypothecate them in the Eastern money market 
at over forty cents on the dollar previous to and at the time | en- 
tered into this contract. Soon after the execution of this contract 
of which I have spoken. the supreme court of the State of Kansas 
announced its decision por the question of the constitutionality of 
railroad aid bonds, deciding in favor of the constitutionality of rail- 
road bonds voted under the law of 1868; in other words, declaring 
the statute of Kansas of 1868 constitutional, which materially In- 

creased the marke t value of the bonds spoken of. 
66 Int. 5. Stat a saisiemamnaiaiieed the officers and directors of 
the Fort Seott and Allen County Railroad Company at that 
time and where they respectively resided. 

Ans. 5. Doctor J. S. Redfield, of Ft. Seott, was president ; D. B. 
Emmert, of Humboldt, was vice-president; Sam. Manlove, of Ft. 
Scott, according to my recollection, was secretary. My recollection 


b—103 
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is that the directorship was composed of thirteen, seven of whom 
represented Bourbon county and six represented Humboldt town- 
ship, Humboldt City, and Salem township, Allen county, Kansas. 
Benjamin McDonald, Doctor Redfield, and, I believe, Sam. Manlove, 
were among the directors representing Bourbon county, and, | 
think, a man by the name of Scott, but am not positive. David B. 
Emmert, James Pratt, & Mr. McCurdy were among the directors 
representing Humbolt; I don’t remember the man’s name who rep- 
resented Salem township, but think it was Palmer. KE. M. Hulett, 
of Ft. Scott, was also an acting director at that time. 


(The defendant, Commissioners of Bourbon County, Kansas, ob- 
jects to all that part of the above answer which undertakes to state 
that certain municipalities were represented by certain directors as 
incompetent, for the reason that that could only be shown by the 


records of said municipalities.) 


Int. 6. State whether you at that time became acquainted with 
the members of the board of county commissioners of Bourbon 
county, Kansas, and of other officers of said county, and, if yea, 
give their names. 

Ans. 6. I was introduced to a man by the name of Gardner and 
a man by the name of Cobb as members of the board of county 
commissioners, as I recollect, and a third man, whose name I have 
forgotten. I think Mr. Samuel Manlove held the office of recorder 

or some county office at that time, but am not absolutely cer- 
67 tain about that, but that is my impression. I was introduced 

to another man, an officer of the county, but whose name | 
do not now remember; he had some connection with the records of 
the county, I think. 

Int. 7. State whether you saw, at that time or about that time, 
this Mr. Gardner and Mr. Cobb and the other person of whom you 
speak as a member of the board sitting together and acting as a 
board of county commissioners, and whether these men were intro- 
duced to you as the board of county commissioners for Bourbon 
county, Kansas. 

Ans.7. They were introduced to me as members of the board of 
county commissioners; whetherthey were sitting formally asa board 
of county commissioners I do not know. I never saw them sitting 
in a room, except in connection with the directors of the Fort Scott 
and Allen County Railroad Company ; I suppose they were present 
as the board of county commissioners. 

Int. 8. State whether you ever resided in the State of Kansas, and 
when you first visited Ft. Scott, in said State. 

Ans. 8. I never resided in Kansas. 1 arrived in Humboldt, | 
think, on June 3, 1871, and left Humboldt for Ft. Seott over the 
line of this contemplated railroad the next day ; arrived at Ft. Scott 
that evening, and the next day we agreed upon the terms of this 
contract, which was executed the day following; this was niy first 
visit to It. Scott or the State of Kansas. 

Int. 9. State what were the apparent resources of said railroad 
company at the time you made your said contract with it. 
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Ans. 9. It was represented to me that Bourbon County, Kansas, had 
voted thesum of $150,000 1n bonds of the count: ,todraw seven per cent. 
interest, payable in thirty years; the town of Humboldt, the 
GS sum of $75,000 ; the city of Humboldt, the sum of $25,000; the 
town of Salem, Allen county, Kansas, the sum of $25,000 in 
bonds. In addition to that, the directors had a written guarantee, 
signed by numerous citizens of the city and town of Humboldt, 
some sixty in number, I think, agreeing that in case that Ellsmore 
township refused to vote the sum of $25,000 in bonds that they 
would make rood that amount either | bonds ol tlumboldt LOoWN- 
ship or bonds of like character; that they also had individual sub- 
scriptions to the amount of about $10,000. making an apparent 
capital of $510,000 for the building of this road 
Int. 10. State what it was worth in cash at the time you made 


a 


—w 


| 


your contract to grade and tie the road-bed, including culverts and 
bridges, ready for the iron, from It. Scott to the west line of Bourbon 
county, on route on which you made the road-bed. 

Ans. 10. It was about eighteen miles from Ft. Seott to the west 
ine of Bourbon county. ‘Three thi ‘lars a mile would be a 
lib ral pric ior crading LO the west line Ol thi il county ; that covers 


+ 
77 ' : 
, isatici 


ome 
- 


the Lagi ing ol the ( ighteen miles, he culvi ris and bridges “at at 
estimate of S500 a mile or $9,000. ‘There was not mat y bridges to 
construet—less than usual—on that distance of road. ‘The ties— 
some roads are satisfied with 1,700 to the mile, some demand 2.000 : 
2600 is a full-tied road: that furnishes ties for side tracks and 
switches fn 1871 I could have purchased ties at 40 ets. a piece 
along the line of that road suflhicient, Lt) 1th nu loment, to have tied 
the road. At 2.500 ties for a mile, at 40 ets each, would come to 
SOY?) a mile. At 2.600 ties to the mile it would cost $1,040 to the 
mnile, or 818,720 for the elghte n miles, or $81,720 for grading, bridg- 


he west line of the 


ing, and tieing the road from Ft. Scott to t 
COUNLVS 
Int. 11. State what, if any, money or bonds you have been 
! 


; 


Ov paid DV sald railroad COMDpany 1por suid contract. 
Ans. 11. | was paid 875.000 of Humboldt township bonds 


and $25,000 of Humboldt city bonds; that is all. 

Int. 12. State whether the said railroad COMLpAany, at the date of 
your said contract, had any other resources or other means of puy- 
ing you for the work to be so performed by you than the subserip- 
lions named above; if yea, state what thi y were. 

Ans. 12. They had not. 

[nt. 13. State upon what you relied for payment under your con- 
tract. 

Ans. 13. I relied entirely upon the pledge of these municipal 
bonds that I have mentioned in my former answers. 

Int. 14. State whether, at the time you made your said contract, 
vou had any conversation er conversations with the then board of 
county commissioners of said Bourbon county in regard to the said 
subscription of said county to said railroad company and the issue 
of its bonds in payment of said subscription ; and, if yea, state fully 
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and particularly what you and the members of said board said upon 
that subject. 

(Objected by same defendant to this question as incompetent and 
immaterial.) 


Ans. 14. I had « conversation with at least two members of the 
board of county commissioners on the day we were considering and 
agreeing upon the terms of the contract. Mr. Redfield introduced 
me to two men—one Mr. Gardner, and I think the other’s name was 

Cobb ; at least, two men who claimed to be members of the board of 
county commissioners—I think their names were Gardner and Cobb. 

The contract that we were considering provided first for the con- 

struction or grading of that portion of the road between tie 
70 L., L. and G. railroad, ii Humboldt, and the M., K. & T. rail- 

road, a distance of one and a quarter miles apart, for which 
they were to pay me a certain amount of Humboldt bonds. The 
second paragraph of said contract provided for the grading of that 
portion of the road between It. Scott and the west line of Bourbon 
county. The question arose as to the time of the delivery ofa por- 
tion of the Bourbon county bonds. I desired a provision in the con- 
tract that a portion of said bonds should be delivered at stated in- 
tervals during the progress of the work between It. Scott and the 
west line of the county. ‘To ascertain when the county commis- 
sioners would be ready to deliver the bonds Dr. Redfield and myself 
retired from the room in which the board of directors were in ses- 
sion for the purpose of conferring with the county commissioners. 
We retired to the Wilder House sitting-room. He went out and 
brought in those gentlemen and introduced them to me as members 
of the board of county commissioners, and one of them as chairman 
of the board. I asked them as to the amount of bonds that the 
county had voted and as to the manner of voting them, and whether 
they had taken the advice of an attorney in taking the preliminary 
steps. They said they had consulted with Mr. McC omas, and that 
there was no possible doubt of the le ality of the bonds of Bourbon 
county. I said to them I was a stranger in their State, unacqainted 
with their laws, and did not want to take any risk of taking bonds 
unless they were legally voted. They assured me that the law had 
been strictly followed, so far as they were advised. They said that 
the people of the county were very much interested and in favor of 
the building of that road, referring to quite a large street meeting 
that had been held in the street the: evening previous, as an evidence 
of the manner in which the road was held. l asked them, further, 
as to the time of the delivery of their bonds, or if they were willing 

to get them in readiness and put them in escrow. ‘They said 
71 they were willing to do that, but did not think it was neces- 

sary. They would deliver the bonds to me direct in install- 
ments, as | might desire them, as soon as I had a good force of men 
at work on that portion of the line of road. They did not want that 
provision put in the contract for the reason that it might give some 
enemies of the project grounds for censuring tiicm, but when I had 
got a good force of men along that portion ‘of the line there would 
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be no opposition and they would deliver the bonds. The opposition 
that he spoke of was confined toa very few persons in Ft. Scott, who 
were opposed LO all In prove ments on account of the hecessary tax- 
ation. Relying upon that assurance, 1 went back with Mr. Redfield 
and we com pleted the contract. 

Int. 15. This Mr. Redfield mentioned by you in the close of your 
answer was the president of the railroad company ? 

Ans. 15. He was president. 

Int. 16. ‘These two persons you were introduced to as Mr. Gardner 
and Cobb by the president of the road as members of the board of 
county commissioners. Did you have cathy conversation with them 
afterwards or know them afterwards, or members of that board? 

Ans. 16. [ Saw them occasionally alte rwards: had conversations 
with them on one or two occasions, especially Mr. Gardner, and 
talked with them as such county commissioners; knew nothing 
to the contrary; talked with them as to the progress of the work. 

Int. ce State whether you made any application lor the bonds : 
and, if so, to whom, and what replies were made. 

Ans. 17. Atter the completion of the work applied for the bonds 
on two different occasions; they were not delivered. I made appli- 
cation LO the county commissioners. The iirst reply Was that there 

was a disagreement as to who the bonds belonged to, and the 
72 next reply was that the bonds were not legally voted, or some- 
thing of that kind. 

Int. 18. State what is meant by the reply as the disagreement as 
to who the bonds belonged to. 

Ans. 18. Soon after the completion of the work there was a dis- 
agreement between myself and my sub-contractors, Ray and Whit- 
ney, as to the amount that was due them and myself, which was 
subseq ur ntly settled. 

Int. 19. And you understood then, or you mean to say, that the 
bonds were withheld until you and Ray and Whitney, your sub- 
contractors, should agree as vO which should have the bonds? 

Ans. 19." Yes, sir; that was in the first instance; subsequently 
they were \ ithheld Ol) the ground that thi Vv were hol legally voted. 

Int. 20. In any of those conversations that you have last referred 
to did the board object to deliver the bonds upon the vround that 
the contract was not completed or that the road-bed was not com- 
pleted ready for the Iron LO the west line of B surbon county ¢ 

(¢ Ibiected LO by same defendant as leading.) 

Question 20 withdrawn. 


Int. 20. In any of these conversations last referred to did the board 
refuse to deliver the bonds upon any other ground or for any other 
reason than you have mentioned in your last twoanswers? And,if 
so, stute what grounds or reasons. 

Ans. 2. No, sir; thev did not. 

Int. 21. State whether at the time you made your said contract 
the said board knew of the nature, terms, and conditions of your 
contract with the railroad company, and how you were to be paid ; 
and, if yea, your means of knowledge. 
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Ans. 21. They knew it—the main features of my contract—those 
men I talked with, I mean. I saw them present in the room 
io where myself, officers, and directors of the road were confer- 
ring about the contract, aud I talked with them generally of 

the terms of the contract. 

Int. 22. Did you have any conversations with any other county 
officers before you made your contract in regard to the subscription 
of said county and the issuing of its bonds? If so, with whom and 
what was said ? 

Ans. 22. I had a conversation with Samuel Manlove; my under- 
stunding was he held a county office. I do not remember that I 
had any considerations with any other. county officers than I have 
stated. He stated that the bonds of Bourbon county were good be- 
yond any question ; that the road was a popular road with the peo- 
ple of that county and they would willingly be taxed to pay them 
—in substance. 

[nt. 3. State whether you had any conversations with the people 
of the county generally before making said contract; and, if so, what 


~ 


was said by them. 

Ans. 23. I had conversations with quite a number of people. All 
that I talked with seemed pleased with prospect of getting the road. 
The night before the making ol the contract they had yulte il large 
public meeting, at which appeared quite a popular demonstration 
in favor of the road. 

Int. 24. Was or not this meeting called and held for the purpose 
of giving expression to the public sentiment on the building of the 
road ? 

Ans. 24. It seemed to be a demonstration of the people without 
any regular call. It was noised about that the officers of the rail- 
road company were about making a contract for the construction of 
the road. ‘This seemed to be a meeting together of the people, of 
joy and gladness that the prospect of the road was so guod ; speeches 
were made in its favor and applauded. 

[nt. 25. Would or not you have made this contract with the 

74 names if you had not received this encouragement from 

the Board of County Commissioners and other citizens of that 
county ¢ 

Ans. 25. I should not have madethe contract had it not have been for 
the assurance I received from the county commissioners and direct- 
ors, representing or claiming to represent Bourbon county, that the 
proposed bonds of Bourbon county were legally voted, and the as- 
surance that | received from the members of the board of county 
commissioners that those bonds would be delivered to me as I might 
need them during the progress of the construction of the work. 

Int. 26. State what is the meaning among railroad men and rail- 
road contractors of the words “ complete the rvad-bed ready for the 
iron.” 

Ans. 26. J understand it to mean ready for the superstructure, ties, 
and iron; I have always so understood it, and have talked with a 
great many contractors and engineers, and that was their under- 
standing. 
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Int. 27. State whether the road-bed of suid road from Ft. Seott to 
the west line of Bourbon county was completed ready for the iron 
on the first day of June, 1872. é 

Ans. 27. It was. 

Int. 28. State what was due you from said company or said con- 
tract December 13th, 1879. | 

Ans. 28. $267,113.19. 

Int. 20. State whether any plat and profile of said road was ever 
filed in the recorder’s office of said Bourbon county. 

Ans. 29. I will state that my engineer, Mr. Kingsbury, made a 
profile and a map of said road and I took them with him in my 
buggy to It. Scott, and he started to go to the recorder’s office with 

them. I afterwards saw the map in one of the rooms near 
iv the court-house occupied by Mr. Manlove ; that is all | know 
about that. 

Int. 30. Do you know anything about the said company’s having 
obtained the right of way ? 

Ans. 50. I know that the railroad company obtained the posses- 
sion of the entire line from Ft. Seott to Humboldt, and a consider- 
able portion of the right of way. 


Cross-examination by J. D. McCLeverry, Esq., solicitor for 
the Board of County Commissioners of Bourbon County, 
Kansas: 


Cross-int. 1. Does the amount stated by you as due Dee. 15, 1879, 
mean the amount in the bonds you have been 1 king about or actual 
cash values ? 

Ans. 1. It means the amount due in bonds upon the completion 
of the cont ract and interest from that time up LO Dec. LSth, Is7%. 

Int 2. Do you mean LO Say that the words to “ complete the con- 
struction of the road-bed ready for thi iron’ Is and means to 
‘complete the road-bed ready for the ties? ” 

Ans. 2. do. 

Int. 3. Have you mentioned all of the conversations had between 
you and the persons whom you have named as members O 


% 
board ot commissioners of Bourbon COUNLY, and have you stated 


substantial \ all that Wiis said In those conversations ¢ 

Ans. 3. I may have had vonversations with members of the board 
of commissioners upon other topics at other times. 

have stated mn substance all that wis said Ol} the topic Miecli- 
tioned and “all remember of the conve rsations now. 

Int. i. You speak of certain members of the board of county 
commissioners being present at the time you and the directors of 

the railroad company were discussing the terms of the 

roposed contract. Were these the Mr. Gardner and Mr. 


, 


iv 
‘obb to whom Dr. Redfield had introduced you that day : 
Ans. 4. They were the same men, but I am not certain that the 
introduction had oeceurred when I saw them there. 
Int. 5. Is it not the fact that they were not present until after Dr. 


Pedtield and you had consulted with them nl the Wilder House, 


’ 
; 
i 

( 


; 


-— ie 
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and that this consultation was arranged by Dr. Redfield sending for 
them that you and him might meet them at the Wilder House. ? 

Ans. 5. That may possibly be so. I am not able to say whether 
it was before or after the introduction that I saw them in the room. 
l think now Dr. Redfield did inform me that he had sent for them. 

[ nt. {). is if not also the fact that after you and Dr. Redfield had 
met them at the Wilder House Dr. Redfield invited them to go with 
you and him to the place where the board of directors was In session, 
and that this was the first and only time that you saw any of the 
members of the county board present at a meeting of the board of 
directors 7 

Ans. 6. I do not recollect Dr. Redfield inviting them. He may 
have done so. [I am not able to state that I saw them present with 
the board of directors in the room only the one time I have men- 
tioned ; whether it was before or after the introduction I cannot posi 
tively state: very like ly it was after. 

Int. 7. The subsequent conversations you mention with Mr. Gard- 
ner especially, and possibly with other persons who were members 
of the county board, other than the two times when you say that 


you made demand for the issuance of the bonds after you had com- 


pleted the work on your contract —please state when such subseq ur hit 
conversations were held, where, and under what circumstances. 

Ans. Those subsequent conversatiens were casual conver 
77 sations, as I met the parties on the street. 

Int. 8. You have stated that you had conversations with 
reference to the matter of these bonds with different residents of It. 
Scott and Bourbon county, who gave you encouraging assurances. 
Did you also have a conversation upon this subject with tne colored 
waiters at the Wilder House ? 

Ans. 8. I did not know they had any colored waiters. 

Int. 9. How soon after making your contract did you commence 
work under it? 

Ans. 9. I sublet the work within a week from the date of my con- 
tract; the subcontractors commenced operations within a very 
few days ; | would say the ground was broken within ten days or two 
weeks after the contract was signed. : 

Int. 10. Was not this contract and all rights accruing under it 
assigned by you to Ray and Whitney beforethe work was completed 
under it, and such assignment ratified and accepted by the railroad 
company at or about the time it was assigned ? 

Ans. 10. I never made any assignment of the contract to Ray and 
Whitney. 

Int. 11. Did you at any time assign such contract to any person 
or persons ; if so, when and to whom, or any rights accruing there- 
under ? 

Ans. 11. Not any that I am aware of; I have executed a power of 
attorney to John C. Stewart and Judge Lamphere to enforce the 
claim. I am not aware that that carried any assignment with it. | 
think that was in 1873. 

Int. 12. Who, if any one, is interested witn you in the result of 
this suit; what is the nature of their interest, if any? 
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| wi | It to this deposition as a part thereof 

(Here s tor for said defendant abov | demands that said 
origi i contract be hereto attached as L | reol 

Int. 17. Did vou not writetothe Mr. EK. M. Hulett vou have men- 
tioned since the commencement of this suit that the amount due you 
personally was $20,000 

Ans. 17. No, sir 

Int. 18. Paper is presented witness and : asked to state if he 
vill attach this as a part of this depos | lif said pauper was 

; 

written and signed by him 

Ans. 18. I will attach it to my depositio | | wrote and signed 
It. Said paper Is hereto attached. marked > ibit \ * 


Int. 19. You mention Benjamin McDonald, Dr. Redfield, Samuel 
Manlove and others, who you say represent | Bourbon county in the 


directory of the railroad company. Do you undertake to state asa 
fact that thev represented the organization knownas bourbon county, 
: 


- 
* 


Kansas, or do you mean by the expression used by you merely to 


say that they resided in bourbon county 
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Ans. 19. I mean to state that I was informed by the officers of the 
road that they were among the directors representing Bourbon 
county. ‘There were other men from Bourbon county, whose names 
I have forgotten. 

Int. 20. Was this all that was said to you upon this subject, and 
by whom was it said ? | 

Ans. 20. It is not all. Dr. Redfield, David Emmert, Mr. Hulett 
and McDonald, Mr. Manlove. They informed me that Bourbon 

county, by virtue of its $150,000 stock subseribed, was enti- 
SO tled to a majority of the directory, and had, | think, seven of 
the thirteen directors. 

Int 21. Did you not know it to be a fact that these gentleman just 
named by you were directors in that railroad company from its first 
organization ; that they organized the company mainly for the pur- 
pose of obtaining this subscription from Bourbon county, hoping 
thereby to build the road, and that they continued as directors dur- 
ing the whole time of the existence of the company ? 

Ans. 21. I did not. 

Int. 22. Do you know who the individual subscribers were to the 
capital stock of this railroad company, and what information did 
you have on that subject’? 

Ans. 22. I was informed who they were, but I have forgotten, ex- 
cept one man, D. B. Emmert. 

Int. 25. Were not these individual subscriptions confined exclu- ah 
sively to the directors, and were not the amount of those subserip-  ~ 
tions exhausted in outside expenditures of the railroad company? 

Ans. 23. I cannot state. 

Int. 24. Were not the subscriptions by municipalities in Allen 
county voted upon the condition that the proceeds and amount 
thereof should be expended in that county ? 

Ans. 24. Not that I am aware of. 

Int. 25. Was not also a condition as to the municipal subscrip- 
tions from Allen county, or a part thereof, that the amount should 
not be paid until the road was completed through them, respect- 
ively? : 

Ans. 25. My understanding was that they were voted in accord- 
ance with the statute governing township and city-bonds. I am of 


the impression that they were not deliverable under the law -_— 
81 until the road was in running order through the township or 
completed between the points designated in the proclamation 
calling an election upon the bond question, and that was my under- | 
| 


standing as to the conditions. 

Int. 26. Did not the decision of the supreme court of Kansas holding 
that aid voted or a subscription voted to railroad companies by mu- 
nicipalities in Kansas were void unless the particular railroad cor- 
poration was in existence and named in the order submitting the 
particular proposition to a vote of the people have a depressing effect 
as to the value of aid voted or subscriptions attempted to be author- 
ized where the corporation was not named in such order of submis- 
sion? 

Ans. 26. It must have depressed the value of all said bonds voted 
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without naming the corporation to which the aid was intended. But 
| will state that at the time I entered into this contract the supreme 
court of Kansas had made no such decisions, and | will state farther 
they made that decision the year after I had completed my con- 
tract. 

Int. 27. When did you receive the $75,000 of Humboldt township 
bonds and the $25,000 of Humboldt City bonds mentioned by you? 

Ans. 27. On or about the 11th day of November, 1871. 

Int. 28. What was their cash value at that time? 

Ans. 28. Nothing; I offered to sell them at thirty-five cents on 
the dollar, but in January following—that is, 1872—I sold a small 
amount at forty-five cents on the dollar; in February I sold the bal- 
ance of the portion I had retained for fifty and fifty-two cents on the 
dollar. | 

Int. 29. Did you at any time obtain copies of the record of pro- 
ceedings of the vote of these bonds of the different municipalities ; 
and, 1f so, when and of which ones? : 

Ans. 29. A portion of them; I think that I procured a copy of 

the proceedings of Salem township, Humboldt township and 
82 city soon after the completion of the work under my contract; 

| don’t think that I ever got a copy of the record of Bourbon 
county until Mr. Stewart and Judge Lanphere went out there in 
1873 as my attorneys and got it; | examined the records soon after 
I entered into contract of the proceedings up to an including the 
vote in all of the places. 

Int. 30. About when, as near as you can fix the date, did you 
make this examination ? | 

Ans. 30. I would think it was in July, 1871, but my attention was 
directed mainly to the proclamation and the record of the vote. 

Int. 31. Can you give the name- of any parties who proposed to 
contract for the delivery of any considerable quantity of fair, mar- 
ketable railroad ties, distributed along the line of that road, at the 
price of forty cents apiece ? 

Ans. 31. The names of persons now has gone from my mind, but 
there were several men between Uniontown and the head of Tenn- 
son creek and along the Marmaton river who were desirous of fur- 
nishing ties. The names I do not recollect. One gentleman pro- 
posed to deliver ties at thirty cents each ; but my contract did not 
cover the ties, therefore I was not very particular about that matter. 

Int. 32. Is it not a fact that you did try to make contracts for the 
purchase and delivery to you of ties along that road, and is it not 
also the fact that there was but very little tie timber on that route, 
and that good marketable ties were worth there from sixty to sev- 
enty cents apiece. 

Ans. 32. I did contract for ties for the west end of the road about 


one mile and a quarter, that portion of the road. between the L., L. 


& G. and the M., kK. & T.in Humboldt township. I purchased 
83 white oak ties for forty-five and fifty cents; some black wal- 
nut at forty cents, at that end of the line. Tie timber was 
very scarce. That was the price I paid delivered along the line. At 
the east end, along the valley of the Marmaton river and from Ft. 
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Scott to the west line of Bourbon county, tie timber was more plenty. 
[ made no offers to purchase ties except on this mile and a quarter 
atthe west end. Iam not prepared to state that the west twenty 
miles could have been tied for less than sixty cents, but-a great 
many could have been bought at 45 and 50 cents. 
Redirect examination by Judge Lamphere, of counsel for 
complainant: 


Int. 1. State whether after you completed your contract and at 


what tinte you had a conversation with a party as to the cost of 


placing ties upon that line; if so, under what circumstances, what 
was said, and who the gentleman was. 

Ans. 1. A Mr. Shepherd, who entered into contract with this rail- 
road company for ironing and equipping this road, made frequent 
trips over the line from Humbolt to Ft. Scott with me. His atten- 
tion was directed particularly to procuring ties for the road. I was 
present with him on several occasions when he had conversations 


with persons who professed to own timber, and heard the price of 


ties frequently spoken of; my information and opinion as to the 
value of ties was formed from that circumstance. He had frequent 
offers in my presence from those persons for the delivery of ties at 
30 and 40 cents a piece; those conversations were in July and 
August, 1871. 

Int. 2. What amount of bonds at their par value did you pay to 
a and Ward, subcontractors, for their work on this road? 

Ans. 2. I paid to those gentlemen $77,000 in bonds the day they 

were delivered to me. 
84 Int. 5. State what amount you expended of your own 
means, aside from bonds received by you. 

Ans. 3. I expended in the neighborhood of $20,000 of my own 
means over and above the proceeds that I received from the bonds 
spoken of; in other words, I spent all the money I had in the world. 

Int. 4. State what amount is claimed by Ray and W hitney, sub- 
contractors, for their work on said road. 

Ans. 4. They claim $125,000 of these bonds. I expect to pay 
them every dollar I owe them, if I ever get it. 

Yecross : 

Int. 1. Were not the quality of ties Shepherd was talking about 
much below the grade of what might be cle assed as guod marketable 
ties 

Aas 1. I think they were below what would be termed first-class 
ties. I don’t think they were much below what new roads generally 
put down. 

Int. 2. When did you first learn of the foreclosure and sale of this 
road by Carter under his mortgage. 

Ans. 2. I don’t know that itis truenow. I have heard it reported 
some months after it was said to have taken place; it was my im- 
pression I heard of it the next year after it was said to have been 


' done; soon after hearing of it I filed a bill for a mechanics’ lien in 


the same court in Which this suit is pending. 


-~ ? 
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Int. 3. Through or from whom did you obtain this information 
in reference to-Carter’s foreclosing his mortgage. 

Ans. 3. think from Mr. T. S. lrost. of Chicago, Il ls., a former 
attorney of mine, but now dead. 


lr’. C. SMITH. 


[, Rh. C. Hunt, a notary public, as stated in the caption on this 
deposition, by agreement of the parties, took the deposition 
85 of the said F. C. Smith, the witness whose name ts subscribed 
to the foregoing deposition, and before the commencement of 
his examination as a witness in the said suit between the said 
franklin C. Smith, plaintiff, and the said The Fort Scott, Humboldt 
and Western Railroad Company and the Board of County Commis- 
sioners of Bourbon County, Kansas, and bourbon County, Kansas, 
he, the F. C. Smith, was duly sworn by me to testify the truth in 
relation to the matters in controversy between said parties, so far 
as he, the said F. C. Smith, should be interrogated concerning the 
same; that the said deposition was taken at the office of Lanphere 
& Brown, in the city of Galesburg, county of Knox and State of 
Illinois, on the 25th day of September, A. D. 1852, by agreement 
of counsel for the parties, and that after said deposition was taken 
by me as aforesaid the interrogatives and cross-interrogatives and 
the answers thereto, as written down, were read over to the said F: 
C. Smith, and that thereupon the said deposition was signed and 
sworn to by said F. C. Smith before me at the place and on the day 
last aforesaid. 
R. C. HUNT, 
Notary Public. 
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Rec'd my fees of complainant. 
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“Exuisit A.” R.C. H., N. P 
GALEsBuURG, Knox Co., ILL., August 27th, 1880. 
Ki. M. Hulett, Esq., att’y & councillor, &e. 

Dear Six: I learn from Mr. Stewart that you represent the county 
of Bourbon in this case of F. C. Smith vs. The Ft. Scott, Humboldt 
& W. R. R. & Bourbon Co. | 

You are familiar with all the circumstances connected with my 

taking of that contract and something probably of the rascally 
86 & fiendish attempts of my Humboldt friends to swindle me 
out of everything I had in prospect in that contract, as well 
as all that I had expended of my own means and that of my friends—a 
more infamous outrage was never attempted in any half-civilized com- 
munity—but that is now of noconsequence. My object in writing to 
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you at this time is to inquire if your clients are without a sense of 


justice. You knowthat [ am entitled to some consideration ; that | 
went out to Kansas in good faith to grade the road in accordance 
with my contract, and it was done; that I expended in engineering 
about $20,000 over and above what I received from the company. 
Every dollar I had in the world, and about $3,000 of money I bor- 
rowed from friends was sunk in that road, and since my return from 
Kansas my home had to be sold, and I was turned out penniless, 
the accumulations of my life swept away, and the blow so crushed 
me in spirit that I have not yet arisen to my normal condition. | 
am now old enough to retire from the life struggles, but my family 
depend upon my earnings for support. Now, these are the exact 
facts, and I want to know if your people feel like continuing the 
fight or whether they would be willing to pay, and, if so, how much, 
to end the controversy and give me a chance to settle my affairs 
while living. 
An early reply is solicited. 
Yours, &c., ’. C. SMITH. 


Deposition of compl’t 


87 Contract and agreement madeand executed this 6th day of 

June, 1871, by and between the Fort Scott and Allen County 
Railroad Company, State of Kansas, of the first -— and FF, C. 
Smith and John Dunn, partners as F. ©. Smith & Co., of Wyoming 
county, New York, of the second part, witnesseth : 

That the said party of the second part, for and in consideration 
of the sum of two hundred and seventy-five thousand dollars in 
bonds of Bourbon county, Kansus, and in bonds of the city of Hum- 
boldt, and various townships of Allen county, Kansas, to be received 
at par by the party of the second part, to be paid at the times and 
in the various amounts hereinafter mentioned, do hereby stipulate 
and agree to grade a railroad bed from the city of Fort Scott, Bour- 
bon county, Kansas, beginning at some point to be designated by 
the party of the first part on the north or west side of the Mar- 
maton river, adjoining said city, and running to and through 
the city of Humboldt, Allen county, Kansas, to the line of the 
Missouri, Kansas & ‘Texas railway to a point not exceeding one- 
fourth of one mile from the present depot of said M.. K. & T. Rail- 
way Co., at said city of Humboldt, to construct good and sub- 
stantial railroad bridges over and across the Neosho river and 
over and across all streams on the line of said Fort Scott and Allen 
county railroad; also to constructall necessary culverts, water-courses, 
ditches, and cattle-guards on the line of said road. It is stipulated 
and agreed by the parties hereto that the location of said road shall 
not vary more than one mile from the route of the preliminary sur- 
vey of said road, as made’ by Capt T. I. Hurd without the consent 


of the parties of the first part, and shall run not more than one-half 


mile from Uniontown, nor more than one mile from Marmaton City. 
That said road-bed shall be, on all embankments four feet high 
and under, ten feet wide; on all embankments over four feet 

88 high and under twelve feet high, twelve feet wide; on all 
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embankments over twelve feet high, fourteen feet wide. All 
cuts shall be sixteen feet wide ; all earth slopes to be one and one- 
half feet horizontal to one foot vertical. 

All rock slopes to be one-fourth of one foot horizontal to one foot 
vertical ; said road-bed to have a‘ maximum grade of not over sixty 
feet to one mile. All culverts and water-courses to be made of rub- 
ble masonry laid dry; eattle-guards of wood. It is further stipulated 
and aor ed that said parties of the second part shall defray and pay 
all expenses of engineering connected with the location and con- 
struction of said road-bed, bridges, culverts, water-courses, and 
cattle-guards; that all of said work shall be fully done and com- 
pleted in a good and substantial and workmanlike manner on or 
before the 30th day of June, 1873. All the culverts, water-courses, 
ditches, and cattle-guards on said road-bed shall be located and their 
sufficiency determined by the chief engineer of the party of the first 
part in connection with the engineer of the parties of the second 
part, and in case of a difference of opinion between said engineers 
on any such question they shall select some competent disinterested 
third party, who shall determine the matters. 

for and in consideration of the foregoing stipulations and agree- 
ment to bye done, executed, and performed by said parties of the 
second part, and the acceptance thereof by thi party of the first 
part, the said party of the first part, its successors and assigns, do 
ihe reby stipulate and agree LO pay to said party of the second part 
thirty thousand d | lars in bonds (atl par) of the CILY of Humboldt. 
Kansas, and township of Humboldt, Kansas, upon the completion 
of said road-bed, and its acceptance as aforesaid by the parties of 

the first part, from the Mo., Kan. and Texas Railway Co. line 
SU to the line of the Leavenworth, Lawrence and Galveston Rail- 

road Co.’s line and the completion of the ratlroad bridge Over 
and across the Neosho river in accordance with the conditions of this 
agreement by the said parties of the second part " and the party of 
the first part hereby agrees to pay to said parties of the second part 
the further sum of one hundred thousand dollars in bonds (at par) 
of Bourbon county, Kansas, and seventy thousand dollars in bonds 
(at par) of Humboldt township, Kansas, when the said road-bed 
shall be com pleted and the necessary and proper bridges, culverts, 
water-courses, ditches, & cattle-guards shall be fully built according 
to the terms of this contract by the parties of the second part from 
the said point in the city of Fort Scott unto the bluffs in the eastern 
portion of Allen county, on the west side of the Marmaton river, 
and to pay to said parties of the second part, when the balance of 
said road-bed, to wit, from the line of said L., L. & Galveston rail- 
road, in Humboldt township, Allen Co., K’s, to the before-named 
point on the bluffs in the eastern portion of Allen Co., K’s, is fully 
completed and united, according to contract, with all necessary 
bridges, culverts, water-courses, ditches, & cattle-guards, the further 
sum of twenty-five thousand dollars in bonds (at par) of Bourbon 
county, Kan., and at the expiration of six months thereafter the 
further sum of fifty thousand dollars in township bonds (at par) of 
township of Allen Co., K’s, or Humboldt City bonds, or both, or, in 
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lieu thereof, bonds of like value and amounts, or the then market 
value of a like amount of such bonds in cash. 

- It is further stipulated & agreed by and between the parties hereto 
that before the work on said road-bed shall be commenced in the 
townships of Salem and Ellsmore, Allen county, K’s, the said party 
of the first part shall give to said parties of the second part good 

and satisfactory security in the sum of fifty thousand dollars 
90 for the prompt payment of said sum of fifty thousand dollars 

in bonds (at par) of townships of Allen Co., K’s, before re- 
ferred to, or, in lieu thereof, then market value in cash. 

It is further agreed that if the said parties of the second part de- 
sire to receive and take one hundred thousand dollars in bonds (at 
par) of the township of Humboldt and city of Humboldt at the time 
that the thirty thousand dollars in bonds, as hereinbefore agreed to 
be delivered, shall become due and payable, then and in that case 
the parties of the first part agree that the said one hundred thou- 
sand dollars in such city & township bonds shall be delivered to 
the parties of the second part upon the giving by the said parties 
last named good and sufficient security to the satisfaction of the 
parties of the first part for the faithful performance of this said con- 
tract. 

It is further agreed and stipulated that on said road-bed there 
shall be no unnecessary curves or grades, and as to the number and 
extent of its grades it shall be a good average road-bed, as compared 
with other Kansas railroad beds. 

It is further stipulated and agreed by and between the parties 
hereto that all of said work shall be fully done and completed by 
the said party of the second part on or before the said 30th day of 
June, 1872, and if by reason of failure to complete said work or any 
part thereof any portion of the franchises of said party of the first 
part shall be lost or forfeited by the party of the first part, said loss 
or forfeiture shall be borne and inure to said party of the second 
part, and any such loss shall operate as a payment, to the extent of 
such loss, by the party of the first part to the party of the second 
part of the consideration hereinbefore mentioned and contained, it 

being hereby expressly agreed and understood by and be- 
v1 tween the parties hereto that time is of the essence of this 
contract and agreement. 

In witness whereof the respective parties hereto have executed 
this contract in duplicate the day and year first above written, the 
party of the first part by the hands of its president and secretary, 
attested by its corporate seal, under and by virtue of a resolution of 
the board of directors of said corporation passed June 6th, 1871, and 
the parties of the second part by the hand of F. C. Smith & Co., by 
F.C. Smith. 


JOHN 8S. REDFIELD, 
Pres. Fort Scott & Allen Co. R. R. Co. 
[SEAL. | SAMUEL A. MANLOVE, 
Secretary of the Fort Scott and-Allen Co RR. Lt. Co. 
Fr. C. SMITH & CO., 
By F. C. SMITH. 
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| Endorsed :] Original contract between the Fort Scott — Allen 
Co. R. R. Company & F. C. Smith & Co. 


SP In the Cireuit Court of the United States, District of Kansas. 


FRANKLIN C. Smiri, Comp!'t, 
t's. 
Tue Fort Scorr, Humpoitpt & Western R. R. Co. and THe Boarp 
of County Commissioners of Bourbon County, Kansas, Def’ts. 


[t is hereby stipulated and agreed by and between said complain- 
ant and The Board of County Commissioners of Bourbon County, 
Kansas, defendants, by their solicitors, that the testimony of L. B. 
Welch, county clerk of said county, may be taken this day at his 
office in Fort Scott, Kansas, as if upon due notic 

ort Scott, Kansas, August 12th, A. D. 1582. 

ROSSINGTON, JOHNSTON & SMITH, 
Sol’'rs for Complainant. 
J. D. McCLEVERTY, 
Nol. for said Dy f “is. The Roard of 
Co. Com’rs of Bourbon Co., Kans. 


Depositions of sundry witnesses taken before me, W. J. Bawden, 
notary public within and for the county of Bourbon, in the State 
of Kansas, on the 12th day of August, A. D. 1882. between the 
hours of bine oclock a. m and six o'clock ) m., al the ofhice of 
LL. B. Welch, county clerk of the county of Bourbon aforesaid, pur- 
suant to the annexed agreement, to be read in evidence on behalf 
of the complainant in said action. 

The complainant appeared by Rossington, Esq., and the defendant 
appeared by BS 1). MecCleverty. 


Lewis B. Wencn, of lawful age, being by me first duly cautioned 


and solemnly sworn to testify the truth. the whole truth, & nothu 
but the truth. on his oath deposes and says: 


ig 


My name is L. B. Welch; my age is forty-three years; my place 
of residence is Fort Scott; I am the county clerk of Bourbon county, 
Kansas. 
95 (uestion. As such county clerk, state whether or not you 
are required by law to keep a minute of all the proceedings 
of the board of county commissioners, reduce the same to a perma- 
nent form to present it to the board of county commissioners for 
their signature and approval, and to attest 10 as county clerk, and 
whether or not you are the custodian, by virtue of your office, not 
only of such records as are made by yourself, but of all those made 
and preserved by your predecessors in the office of county clerk. 
Answer. I am custodian of such records; the county commis- 
sioners sign all orders made by them, but the proceedings are attested 
only by the county clerk. At each regular or special meeting the 
entire proceedings of the preceding meeting are read and approved 
or corrected by the board of county commissioners. 
S—103 
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Question. How long have you been county clerk ? 

Answer. Since January, A. D. 1880. 

Question. Is there now in your office a complete original record of 
the proceedings of the board of county commissioners of Bourbon 
county since the first day of January, A. D. 1869? 

Ans. It is In my possession, as recorded by my predecessors. 

Question. Who was the county clerk in 1869, as shown by the 
records ? 

Ans. C. Fitch. | 

Question. Who constituted the board of county commissioners at 
that time? 

Answer. D. Gardner, Lawrence Roberts, and D. R. Cobb. 

Question. Who constituted the board in 1870? 

Answer. D. Gardner, H. 8. Ruble, and David R. Cobb. 

Question. Who constituted the board in 1871? 

Answer. D. Gardner, H. 8. Ruble, and D. R. Cobb. 
94 Question. Who constituted the board in 1872? 
Answer. T. W. Chapman, J. W. Bainum, and B. R. Wood. 

Question. When did Mr. Fitch go out of office as county clerk 
and who succeeded him? 

Answer. Mr. Fitch went out of office in January, 1872, and was 
succeeded by J. H. Brown. 

Question. Will you please turn to the records of your office, in- 
cluding the proceedings of the board of county commissioners, and 
commencing with the beginning of the year 1869 and ending at the 
end of the year 1875, and examine the same to find the record of all 
proceedings, orders, and resolutions touching first the submission of 
a proposition to a vote of the people of Bourbon county to vote one 
hundred and fifty thousand dollars of a subscription in the name 
and for the benefit of the county to the capital stock of any railroad 
company then or thereafter to be organized that shall construct a 
railroad commencing at the city of Fort Scott, running from thence 
west north of the Marmaton river upon the most practicable route 
in the general direction of Humboldt, Allen county, Kansas; second, 
touching or relating — the subscription of the capital stock of the 
Fort Scott and Allen County Railroad Company or the Fort Scott, 
Humboldt and Western Railroad Company, and the issuing of bonds 
in payment of said subscription. 

Answer. I have these records now before me. 

Question. Will you produce and attach to your deposition, for 
the use of the complainant, a certified copy of all these records? 

Answer. I can and will. | 


The witness here produced the paper hereto attached and marked 

“Exhibit A,” and says: I herewith produce a full and com- 

95 plete transcript of the original proceedings, orders, and re- 

solves of the board of county commissioners of Bourbon 

county, Kansas, relating to the matters upon which I have been 

questioned, as they appear in the record of the proceedings of said 
board. 


On cross-examination by J. D. McCLeverry, attorney for the 


7? 


riik BOARD OF COUNTY COMMISSIONERS, &C. Oo 


Board of County Commissioners of Bourbon County, the witness 
SUVS: 

Question, This record, marked exhibit wy contains no notice of 
the proposed election mentioned in the order of July 23rd, 1869. 
Viease state whether there is anything in the records, files, or ar- 
chives of your othce purporting to show whether or not any notice 
Ol any kind of said proposed election Was ever published or made. 

(Objected — by counsel for plaintiff as immaterial and incompe- 
tent.) 

Answer. There is not. 


L. B. WELCH. 


|, W. J. Bawden, a notary public within and for the county of 
bourbon, Wn the State of Kansas, do hereby certify that Lew1s Lb. 
Welch was by me first duly sworn to testify the truth, the whole 
truth, and nothing but the truth, and that the deposition by him 
subscribed, as above set forth, was reduced to writing by myself in 
the presence ol said witness, and Was subscribed by said witness in 
ny presence, and was taken at the time and place in the annexed 
agreement specified ; that | am not counsel, attorney, or relative of 
either party or otherwise interested in the event of this suit. 

[In testimony whereof I have hereunto set my hand and affixed 
my notarial seal this 12th day of August, LSSz. 

My com. expires March Ith, LSS4. 

[SEAL. | W. J. BAWDEN, 
Notary Public. 


Notarv’s fees, $2.80. 


U6 Exalbit “A.” 
ForrT SCOT - July 93d. LS6o. 

Board met pursuant to adjournment. 

Present: Full board: D. Gardner, el’k of board; L. Roberts, David 
Rh. Cobb, commissioners. 

The following proceedings were had underapplication from officers 
and directors of the Tebo and Neosho Railroad Company to the 
board to subscribe stock to the said iailroad, to wit: Application 
being made to the board by the officers and directors of the Tebo 
and Neosho Railroad Company to subscribe stock to said rail- 
road company to the amount of $150,000 in pursuance of the rail- 
road election held May 7th, 1867, the board, upon mature con- 
sideration, decided that it was not advisable to make such sub- 
scription at the present time. 

It is, however, further considered by the board that the following 
order be made in the premises: 

Be it ordered by the County Commissioners of the County of Bour- 
bon, State of Kansas, that there be subscribed, in the name and for 
the benefit of the county of Bourbon, in the State of Kansas, one 
hundred and fifty thousand dollars to the capital stock of any rail- 
road company now organized or that shall be organized hereafter 


/ 
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that shall construct a railroad commencing at the city of Fort Scott, 
in the county and State aforesaid, running from thence west, north 
of the Marmaton river, upon the most practicable route, in the general 
direction of Humboldt, Allen county, Kansas, and that the bonds of 
said county be issued to said company for the payment of said sub- 
scription, said bonds to be payable within thirty years from the date 
thereofand bearing interest, payablesemi-annually, atthe rate of seven 
per cent. per annum: 

Provided, That said bonds shall not be issued until the question 

shall have been submitted to a vote of the qualified electors 
97 of the county of Bourbon aforesaid and shall have received 

a majority of votes cast upon said proposition in favor 
thereof, in pursuance of the provisions of the statutes in such cases 
made and provided, and that said question shall be submitted to 
said electors at a special election on Tuesday, the 24th day of Au- 
gust, A. D: 1869. 

At the said election the votes shall be cast “for railroad 
bonds” and “against railroad bonds;” and if it shall appear 
upon a canvass of the votes cast at said election by the proper 
officers, accordiug to law, that a majority of the votes cast upon said 
question are in favor of said subscription then the above order shall 
be.carried into practical operation by the issuing of the bonds 
to said company whenever the county commissioners of Bour- 
bon county are satisfied that the bonds herein provided, for 
with the other resources of said company, shall be sufficient and 
adequate to complete the construction of the road-bed ready for the 
iron from the city of Fort Scott to the west line of Bourbon county ; 
and whereas some question has arisen as to the propriety and legal- 
ity of subscribing the stock and issuing the bonds provided for by 
the election of the 7th of May, A. D. 1867, to the Tebo and Neosho 
railroad ; and whereas it is considered that the foregoing order, in 
addition to the one affirmed on the 7th of May, 1867, aforesaid, will 
be generally satisfactory to the people of the county: 

It is therefore ordered and provided that the decision of this 
question by the qualified voters of said county at the said election 
in favor of such subscription shall be also a decision in favor of the 
former subscription of the 7th of May, 1867, being made at once, 
to the Tebo and Neosho Railroad Company, and the board of 
county commissioners will accordingly in such case make the sub- 
scription authorized by said election of May 7th, 1867, and will 

issue the bonds therein provided for as soon as the terms and 
98 conditions of said subscription are complied with by said 
railroad company. 
D. GARDNER, 
C’k of Board, 
L. ROBERTS, 
DAVID R. COBB, 


Commissioners. 


* * * * * * * 
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I'v. Scorr, August 27th, 1869. 


Board met pursuant to previous order to canvass the vote of the 
election held Ol) the 24th inst. in relation Lo the rallroad bonds. 


Present: A full board. 


The following is the result of the election : 


Township. For bonds. die 
Ce canenes sino alec aati Amada atic ia ta Clee 6 76 
TE Balas a Fa eb OS aol I Rene {) 114 
Or I iii a eg ur ek ek ae aes 1S 144 
| RC ee PAE oke ma Ig ike aaa 3 171 
II is cass sacis sovcisencensiaier meeiieas ditt ian asm halen eat chai, 63 G1 
ELLE EE TOE EIA BIEN PEI CRD aE LG LO 
I 22) 7 
rn Te i 504 
rm a i Dov 
CRITE sities nits Gutdich oriapeammnies ermertthiebamtene 3 80 
Sg ESE NAR 5 MAES 7 Ee Sixt Eg A gtr EE RM rea D * OU 
1428 703 


And it wasdeclared that there was a majority for the railroad bonds 
hat the question was 

carried, subject to the conditions of the call for said election. 
The propriety of subscribing stock to the Tebo and Neosho 
oD Railroad Company was duly considered and the following 


of seven hundred and twenty-five (725), and 1 


action taken : 

Whereas an election was held in the county of Bourbon and 
State of Kansas on the 7th day of May, A. D. 1867, upon the follow- 
Ing proposition, to wit: 

“ Be it ordered by the County Commissioners of Bourbon County, 
Kansas, that there be subscribed in the name and for the benefit of 
the county of Bourbon, in the State of Kansas, one hundred: and 
fifty thousand dollars to the capital stock of any railroad company, 
now organized or that shall hereafter be organized, that shall con- 
struct a railroad commencing at a point on the ‘Tebo and Neosho 
railroad running westward via Fort Scott, and that the bonds of 
said county be issued to said company for the same, said bonds to be 
payable within thirty years from the date thereof and bearing interest 
at the rate of seven (7) per centum per annum: Provided, That 
said bonds shall not be issued until the question shall have been 
submitted to a vote of the qualified electors of the county of 
Bourbon, and shall have received a majority of all the votes cast 
in favor of the same in pursuance of an “ Act to authorize counties 
and cities to issue bonds to railroad companies,’ approved February 
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10th, 1865, and that said question shall be submitted to said electors 
ata special election on the 7th day of May, A. D. 1867. At said elec- 
tion the votes shall be cast “for railroad bonds” and “against rail- 
road bonds,” and if it shall appear upon a canvass of said votes by 
the proper officers according to law that a majority of the votes cast 
are in favor of the said subscription, then the above order shall be 
carried into practical operation by the issuing of said bonds to said 
company whenever the County Commissioners of Bourbon County 
are satisfied that the road-bed of the Tebo and Neosho rail- 
100 road is completed to such a point that the amount of said 
bonds shall be’sufficient and adequate to construct the said 
road-bed and connect the said point with the city of Fort Scott. 
(Signed) J. R. MORLEY, 
) C. W. JOHNSON, 
A. C. PRIMM, 
Commiassioners. 


Attest: J. S. EMMERT, Clerk. 


Which said proposition was declared carried on a canvass of said 
votes according to law, and so stands recorded on the public records 
of the county ; and whereas some question arose afterwards as to 
the propriety and legality of subscribing the stock then voted to the 
Tebo and Neosho Railroad Company, an election was ordered and 
held in said county of Bourbon and State aforesaid, upon the fol- 
lowing proposition, to wit: | 

Be it ordered by the county commissioners of the county of Bour- 
bon and State of Kansas— 

That there be subscribed in the name and for the benefit of 
the county. of Bourbon, in the State of Kansas, one hundred 
and fifty thousand dollars to the capital stock of any railroad 
company now organized or that shall be organized hereafter that 
shall construct a railroad commencing at the city of It. Scott, 
in the county of Bourbon and State aforesaid, running from thence 
west, north of the Marmaton river, upon the most practicable route 
in the general direction of Humboldt, Allen county, Kansas, and 
the bonds of said county to be issued to said company for the pay- 
ment of said subscription, said bonds to be payable within thirty 
years from the date thereof and bearing interest, payable semi- 
annually, at the rate of seven per cent. per annum: Provided, That 

said bonds shall not be issued until the question shall 
101° have been submitted to a vote of the qualified electors of the 

county of Bourbon aforesaid and shall have received a ma- 
jority of the votes cast upon said proposition in favor thereof in 
pursuance of the provisions of the statute in such case made and 
provided, and that said question shall be submitted to said electors 
on Tuesday, the 24th day of August, A. D. 1869. 

At the said election the votes shall be cast “ for railroad bonds 
and “against railroad bonds,” and if it shall appear, upon a can- 
vass of the votes cast at said election by the proper officers accord- 
ing to law, that a majority of the votes cast upon said question are 
in favor of said subscription then the above order shall be carried 
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into practical operation by the issuing of the bonds to said com- 
pany whenever the County Commissioners of Bourbon County are 
satisfied that the bonds herein provided for, with the other resources 
of the said company, shall be sufficient and adequate to complete 
the construction of the road-bed ready for the iron from the city of 
ort Scott to the west line of Bourbon county ; and whereas some 
question has arisen as to the propriety and legality of subscribing 
the stock and issuing the bonds provided for by the election of 
the 7th of May, A. D. 1867, to the Tebo and Neosho railroad ; 

And whereas it is considered that the foregoing order, in ad- 
dition to the one affirmed on the 7th day of May, 1867, aforesaid, 
will be generally satisfactory to the people of the county, it is there- 
fore ordered and provided that the decision of the question by the 
qualified voters of said county at the said election in favor of such 
subscription shall be alsoa decision in favor of the former subscrip- 
tion of the 7th of May, 1867, being made at once to the Tebo and 
Neosho Railroad Company, and the board of county commissioners 

will accordingly in such case make the subscription authorized 
LO2 by said election of May 7th, 1867, and will issue the bonds 
therein provided for as soon as the terms and conditions of 
said subscription are complied with by said railroad company. 
(Signed) D. GARDNER, 
Ch. of Board. 
L. ROBERTS, 
DAVID R. COBB, 


f / PVILTILISSLOTICTS., 


And whereas it appears from the canvass of the votes upon the 
proposition submitted on the 24th day of August, 1569, that four- 
teen hundred and twenty-eight (1,428) votes were cast in favor of 
said proposition and seven hundred and three (703) votes were cast 
against the same, whereby the said last-recited proposition was car- 
ried by a majority of all the votes east, and the proposition voted 
upon at the election of the 7th day of Mav, 1867, was reaffirmed : 

Now, therefore. 1) pursuance of said vote and the authority vested in 
us by law, we, the Board of County Commissioners of Bourbon County, 
do hereby constitute and appoint W. A. Shannon our agent to rep- 
resent the county before the board of directors of the Tebo and 
Neosho Railroad company, and we hereby authorize and empower 
him, the said W.A. Shannon, to subscribe one hundred and hity 
thousand dollars ($150,000) to the capital stock of the Tebo and 
and Neosho Railroad Company in the name and for the benefit 
of the county of Bourbon, said subscription to be made upon 
the express condition, which is hereby made a part of said sub- 
scription, that the bonds of ‘said county of Bourbon in payment 
of sald subscription shall not be delivered LO said Tebo and Neosho 
Railroad Company, nor shall said county become liable for the 
payment of any portion of said subscription of stock until the road- 
bed of the Tebo and Neosho Railroad Company is completed to such 

il point that the amount of said bonds shall be sufficient and 
103 adequate to construct and complete the road-bed of said Tebo 
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and Neosho railroad from Sedalia, in the State of Missouri, to said 
city of Fort Scott, in the State of Kansas. 

And provided further, That this subscription shall be void unless 
said road-bed shall be so completed from Sedalia to Fort Scott by or 
before the Ist day of January, A. D. 1872. 

And provided further, That no interest shall accrue or be paid on 
said bonds until the same shall have been delivered to said railroad 
company according to the terms and conditions before mentioned. 

In testimony whereof the Board of County Commissioners have 
hereunto subscribed their names and caused their seal to be affixed 
at the city of Ft. Scott, Kansas, on this 27th day of August, A. D. 
1569. j 

(Signed) D. GARDNER, 
LAWRENCE ROBERTS, 
DAVID R. COBB, 
Commissioners. 


Attest: ©. FITCH, County Clerk. 


+ + * * . 4 + 


i'r. Scorr, Oct. 13th, 1870. 
Board met pursuant to adjournment. 
Present: A full beara. * °* * 


And now come the officers and directors of the Fort Seott and 
Allen County Railroad Company and make application for a sub- 
scription agent for the county to be appointed to subseribe for and in 
the name of the county of Bourbon, in the State of Kansas, one 
hundred and fifty thousand dollars to the capital stock of said Fort 
Scott and Allen County Railroad Company. The board, after con- 
sideration, made the following order, to wit: 


Whereas upon a proposition submitted to the electors of Bourbon 
county, Kansas, on Tuesday, the 24th day of August, 1869, 
104. the Board of County Commissioners of said County were 
authorized to subscribe the amount of one hundred and fifty 
thousand dollars to the capital stock of any railroad running westerly 
from Fort Scott, Kansas, through the county of Bourbon, on the 
north side of Marmaton river,in the general direction of Humboldt, 
Allen county, Kansas, and to issue the bonds of said county for the 
payment of said subscription, said bonds to be payable within thirty 
years from the date of issue, and bearing interest, payable semi- 
annually, at seven per cent. per annum : 

Now, therefore, be it ordered by the Board of County Commission- 
ers of Bourbon county, Kansas, that Joseph S. Emmert, of Bourbon 
county, Kansas, be, and hereby is, appointed subscription agent for 
Bourbon county, Kansas, and is hereby authorized and directed to 
subscribe for and in the name of Bourbon county, Kansas, one 
hundred and fifty thousand dollars to the capital stock of the Fort 
Scott and Allen County Railroad Company, yet upon this express 
condition that said company or their assigns shall complete the con- 
struction of their road-bed, ready for the iron, from Fort Scott 
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to the westerly line of Bourbon county, Kansas, by the first day of 
July, A. D. 1873. | ; 
Witness our hands this 13th day of October, A. D. 1870 
(Signed) ' D. GARDNER, 
H.S. RUBLE, 
DAVID R. COBB, 


f om hii 18s10Ne rs 
Fort Scorr, July 28th, 1871. 

The board met pursuant to adjournment. 
Pre SCL: 1). Gjardner. chairman: H. >. Ruble |). R Cobb. 


' ; <s ' 
Whereas the board havine been this da vaited on by parties 

. \ 1] ‘ j : ' a 
representing the ort Scott and All n County he road ( OlTpaily 


; . ; 
with a request for action on tne part OF the boara relative to 
| 
- ; ! } 44) ; 

lO) ISSUIND bonds voted ry the peopl Or tive ithh dav of August, 
1869, and it appearing to the board that siderable progress 
} } . .% . } ae . Pie ah 
has been made in the works upon said railroad in this county, it Is 

? . ’ ’ ; ' . ¥ ’ : 
therefore ordered that the bonds aforesaid be prepared as soon as the 
| +1 . ] | ? | ™ | ] | 4,7 S on . 1 
same can be hnographed, ana that thev be lodged in the fire-proof 
. i4 ; . | ] ‘| " . } iy. ‘5 - | | — ; ' ‘<> 
safe in the vault attached to the treasurer’s office, with the signature 


. : . } . . ’ 1} : : ’ _ . P eas . 

ot thre chairman oniv athxed to all the bonds and coupons to awalt 
’ . ? 

lurther action by Lune board. 


ort Scorr, KANSAS, June 4th, 1872. 
Board met pursuant to adjournment. 


Present: Thomas H. ¢ hapmat ehairman. and J.W. Bainum and 


3. Rh. Wood, commissioners. 


» 


The othe rs of ant kort Seott and Allen County Railroad Com- 
pany on yesterday, the 3rd inst., appeared before the board and re- 
qui sted that thi bonds voted to any railroad to be « structed west- 
wardly in the general direction of Humboldt, in Allen county, 
Kansas. be signed and delivered LO sald COTD PMATh J lie Board of 
County Commissioners of Bourbon County, Aansas, after mature 
deliberation and a careful examination of the evidence and reports 
as presented by said company, are not satisfi d that the terms of the 
conditions of the subscription, as set forth and appear upon the 
records of the board of commissioners afore said, Puee DOS, under 
date of October 18th, 1870, have been complied with, and therefore 
decline LO issue and deliver said bonds LO said railroad company. 

Signed this 4th day of June, A. D. 1872. 

THOS. W. CHAPMAN, Chairman, 
J. W. BAINUM, 
B. R. WOOD, 


f OVWUILIDISSTOTNETS 
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be RT Sct se? I ANSAS, Seple mbe r Sth. 1872. 


Board met pursuant to call of the chairman, at the request of two 
members of the board, Bb. R. Wood and T. W. Chapman. 


Present: T. W. Chapman, B. R. Wood, and J. W. Bainum, com- 
missioners. 


And now comes the Fort Scott, Humboldt and Western Railway 
Company and make application that the bonds of Bourbon county, 
in the sum of one hundred and fifty thousand dollars, be issued 
and delivered to said company as the successors of the Fort Scott 
and Allen County Railroad Company, in compliance with a propo- 
sition submitted to the electors of Bourbon county, Kansas, on Tues- 
day, the 24th day of August, 1869, authorizing the Board of County 
Commissioners to subscribe to the capital stock of any railroad, in 
the sum of one hundred and fifty thousand dollars, running west- 
erly from Fort Scott, Kansas, through the county of Bourbon, on 
the north side of the Marmaton river, in the general direction of 
Humboldt, and also in compliance with the subscription of said 
county to the capital stock of said railroad company under and by 
virtue of an order duly made October 13th, 1870; and the said 
board, having fully examined all the evidence produced before them 
in relation to the completion of said road-bed and the purchase by 
said railway company of the right of way for said road, and being 
fully advised in the premises, do find that there is ne evidence be- 
fore said board that the said right of way has been secured and the 
said road-bed completed in accordance with the terms of subscrip- 
tion as set forth upon the records of the said board of commissioners, 
on page 508, under date of October 13th, 1870; and the said board 
further find that said railroad company have not filed in the office 
of the county the clerk of said county of Bourbon a map and pro- 

file of the route or intended route of the said railroad through 
107 said county of Bourbon, as provided by law. 

Now, therefore, be itordered by the Board of County Com mis- 
sioners of Bourbon County, Kansas, that said application be, and 
the same is hereby, refused and denied. Be it also further ordered, 
by the board of coun ty, commissioners of said county that the chair- 
man of said board and the clerk of said board be, and are hereby, 
authorized, empowered, and directed to sign, issue, and deliver the 
bonds of said county of Bourbon to said Fort Scott, Humboldt and 
Western Railway Company in the sum of one hundred and fifty 
thousand dollars, in the following manner and upen the terms here- 
inafter set forth, whenever the said railway company shall complete, 
iron, and operate said railway to the distance of five miles in a 
westerly direction from Fort Scott, Kansas, then the chairman and 
clerk of said board of county commissioners shall deliver to said 
railway company the sum of seven thousand five hundred dollars 
per mile for said five miles so completed and operated, and so on 
for every five miles so completed and oper ated the said sum of seven 
thousand five hundred dollars per mile, until the full amount of the 
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snid one hundred and fifty thousand dollars shall have been de- 
livered., | 

THOS. W. CHAPMAN, Charr.. 
Bb. Ro WOOD. 
JI. W. BAINUM. Commissioners. 


\ttest: JAMES H. BROWN, 
f ounty Cl, yf 


{ 


Fort Scott, KANSAs, Aug. 12th, 1873. 
Board met pursuant to adjournment 


Present 


i 
RR. Wood 


Thos. W Chapman, chairman: J. W. Bainum and B. 


Whereas the following proceedings were had by the board of 
County Commissioners of Bourbon County, Kansas, on the 

LOS 28th day ol September, A. D. 1S72, upon application, as fol- 
lows, to wit: And now comes the Fort Scott, Humboldt and 
Western Railway Company and make application that the bonds of 
bourbon county in the sum of one hundred and fifty thousand dol- 
lars be issued and delivered tosaid company as the successors of the 
ort Seott and Allen County Railroad Company, in compliance with 
a proposition submitted to the electors of Bourbon county, Kansas, 
On ‘Tuesday, the 2 ith day of August, | SOU). authorizing the board of 
county commissioners to subseribe to the capital stock of any rail- 
road in the sum of one hundred and fifty thousand dollars running 
westerly from Fort Scott, Kansas, through the county of Bourbon, on 
the north side of the Marmaton river, in the general direction of 
Humboldt; and also in compliance with the subseription of said 
cOouUnLY to the capital stock of said railroad company, under and by 
virtue of an order duly made October 13th, 1S7U; and the said board 
having fully examined all the evidence produced before them 
in relation to the completion of said road-bed and the purchase by 
said railway company of the right of way for said road, and being 
fully advised in the premises, do find that there is no evidence be- 
fore said board that the said right of way has been secured and the 
said road-bed completed in accordance with the terms of subserip- 
tion as set forth upon the records of the said board of commission- 
ers, on page 508, under date of Oct. 13th, 1870; and the said board 
further find that said railroad company have not filed in the office of 
the county clerk of said county of Bourbon a nap and prohile of the 
route or intended route of the said railroad through the said county 
of Bourbon, as provided by law: Now, therefore, be it ordered by 
the Board of County Commissioners of Bourbon County, Kansas, that 
said application be, and the same is hereby, refused and denied. 
And whereas no further evidence has been filed or offered by the 
ofticersand members of said railway company thatsaid road-bed 

109 has been completed in compliance with the terms and condi- 
tions as set forth on the records of the county board of said 
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county, on page 508, under date of October 13th, 1870, it is hereby de- 
termined by the Board of County Commissioners of Bourbon ¢ ‘ounty, 
‘Kansas, that justice to the tax-payers of said county requires th: at 
the bonds aforesaid shall not be issued to said railway company : 
Now, therefore, be it ordered by the Board of County Commissioners 
of Bourbon County, Kansas, that the subscription to the Fort Scott 
and Allen County Railroad Company, under date of October 15th, 
1870, of one hundred and fifty thousand dollars be declared void and 
of no force and effect, and that the county clerk is hereby directed 
to deliver over to this board the lithogr: aph bonds in his possession 
in the name of said Fort Scott and Allen County Railroad Company 
which have never been signed by the chairman and clerk, and th: at 
we, the board, E74 to destroy and burn the same this 12th day 
of August, A. D. 18 
(Signed) THOMAS J. W. CHAPMAN, 
: J. W. BAINUM, 
B. R. WOOD, 
Commissioners. 
Attest: JAMES H. BROWN, 
County Clerk. 


The foregoing is a true and perfect copy as testified to by me. 
Witness my hand & seal of said county this 12th day of Aug., 
1882. 
[SEAL. | L. Bb. WELCH, 
County Clerk. 


Opened at the instance and request of complainant s solicitors, 
Rossington, Johnston & Smith, Sept. 16, 1882, as per stipulation. 
A. S. THOMAS, Clerk. 
No. 3001. Filed Aug. 16, 1882. 


110 In the Cireuit Court of the United States for the District of 
Kansas. 


FRANKLIN C. SMITH 
vs. 
Tue Forr Scorr, Humrotpr & Western RAILROAD COMPANY 
and The Board of County Commissioners of Bourbon County, 
Kansas. 


The deposition of Joseph S. Emmert, of the city of Chicago, county 
of Cook and State of Illinois, a witness of lawful age, produced 
sworn, and examined upon his oath, on Friday, November 10th, 
1882, at my office in Chicago, Illinois, room 30,161 La Salle street, 
by me, Thomas B. Brougham,a notary public in and for the county 
of Cook and State of Llinois aforesaid, duly appointed by G. C. 
Lanphere, attorney for complainant, and J. D. McCleverty, attorney 
for defendant, Board of Commissioners of Bourbon County, Kansas, 
as such notary public, to take the testimony of said Joseph 8S. Em- 
mert, a witness in a certain suit now pending in said circuit court 
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of the United States for the district of Kansas, wherein Franklin C 
Smith is complainant and The Fort Scott, Humboldt and Western 
Railroad Company and the Board of County Commissioners of 
Bourbon County, Kansas, are defendants, the formalities of suing 
out a dedimus, notice, &c., being expressly waived by consent and 
agreement of the parties complainant and defendant. 


The said Josern S. EMmenrt, being first duly sworn by me asa 
witness In a said cause, before the commencement of his examina- 
tion, to testify the truth, as well on the part of the complainant as 
the defe arn | in relation to the matters in controversy between the 
said parties so far as he should be interrogated, testified as follows: 


Present: ‘Thomas Bates. attorney for snd comp! inant. and B 1) 
McCleverty, att orney for said defe ndant. 


Direct examination by Tuomas Bares: 


1] (). state your name, place of residence ~m ave 
A. My name is Joseph BL. Emmert and place of residence 
116 Walnut St., Chicago. My age is forty-two 
). Did you ever live in Kansas, Mr. Emmert? 
A. I did. 
). When—during what year ? 
A. From 1862 to 1876. 

Q. In what county ? 

A. Bourbon county. 

Q. Did you ever hi 
if so, what ? 

a; 2ee: county clerk. 

(). During what years were you county clerk ‘ 

A. My recollect ion is — ISOS to ISGOo: that is inh \ recollection. 

(). State, Mr. Emmert, during that time what paper was the ofh- 
cial organ of that i enanne: or in what paper did you publish notices. 

A. Fort Scott Monitor. It was in that paper tle notices were 
published generally. 

(). Then your age eye ion Is that during the year 1869 the Fort 
Scott Monitor was the offici: ae organ of ‘Bourbon county 

A. That is my recollection. 

(). Do you recollect, Mr. Emmert, during the year 1869, of pub- 
lishing n) the ort scott Monitor notice of an ¢ ection in which 
there was submitted to the people the qu stion of sul scribing 150.000 
dollars oft the bonds oft Bourbon county LO any ral lroad COMPANY 
then organized, or that might thereafter be organized, to construct 
a railroad from Fort Seott west and north of the Marmaton river, 1n 

the ren ral direction of Humboldt, Kansas ” 
112 A. I cannot say that 1 recollect the year it was published 
or that I caused it to be published as county clerk. 

Q. Do you recollect whether such a notice was published during 
that time? 

A. I do, but aph know just the year. I don’t know whether it 
was the year after « r the year before. 


ld any oflicial position in Bourbon Co.; and, 
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' Q. This notice, then, was published by you or under your diree- 
tion as county clerk ? 

A. That I do not recollect whether it was under me or the one 
that followed me, as it was about the time I went out of office. 

Q. If it was published during the time you were acting as county 
clerk it was done under your direction, was it not? 

A. | think so. : 

Q. Mr. Emmert,do you remember whether or not you posted any 
notices of this election in addition to the publication 

A. I did not, personally ; it was not the duty of the county clerk, 
[ think. 

Q. Will you look at this paper and state to me whether that is a 
copy of the notice that was published calling this election ? 

A. I think it is the substance of the notice—of a portion of the 
notice. I don’t think it contains all the notice. 

. You think that is a substantial copy, then, as far as it goes? 

A. Yes, I do. 

(. Do you recollect of anything else being embodied in that notice 
which is not shown by that paper? 

A. I think there was a clause in which it stated that a decision 
in favor of this vote should be a decision in favor of a former vote 
to the Tebo and Neosho railroad. 

(. Are you prepared to swear, Mr. Emmert, io swear there 
113 was any such notice published in which that statement oc- 
curred ? 

A. I am prepared to swear to nothing positively, as the time is too 
long past. 

. Do you remember, Mr. Emmert, of being appointed by the 
Board of County Commissioners of Bourbon County, Kansas, to sub- 
scribe 150,000 dollars of the bonds of Bourbon county in aid of the 
Fort Scott and Allen County Railroad Company’? 

A. I have a faint recollection of being appointed as such agent. 

©. Do you remember of voting these bonds at a meeting of the 
railroad company ? 

A. I have no recollection of ever being at any of their meetings 
or voting any bonds. 

Q. It is a fact that you was appointed by the board of county com- 
missioners as agent of the county to subseribe these bonds; is not it 
probably a fact that you did subscribe them? 

Objection to question as incompetent and immaterial, for the rea- 
son that it is facts and not probabilities that witness is to testify to. 


A. Well, my opinion would be that I did subseribe them ; but it 
is simply an opinion, as I do not recollect of doing so. 

Q. Your best opinion & recollection would be, Mr. Emmert, that 
you did subscribe the bonds, would it not? 

Objected to as leading. 

A. I have a very faint recollection that an objection was interposed, 
and that the bonds were not subscribed, but I do not know whether 
it was this road or another road. My opinion would be that they 
were subscribed, but I have no recollection. 
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A paper marked Exhibit “A” and hereto attached is the 
114 paper handed Mr. Emmert, to which reference is made in this 
Leshimony. 


Cross-examination by J. D. McCLeverty on behalf of the 
Board of Commissioners of Bourbon County. Kansas: 


(). Is it not a fact, Mr. Emmert, that your recollection as to what 
you did as subscription agent for Bourbon county is quite indis- 
Linct ¢ 

A. It is; I did not recollect that I was ever appointed subscription 
igent until I studied over it for some time; it is so long since. 

(). Is not this the only instance in which you was at any time ap- 
pointed as such a subscription agent for Bourbon county‘ 

A. It isthe only time | recollect of. 

(). Is it nota fact, then, that if an objection was interposed to 
your making a subscription that it was with reference to this par- 
ticular subscription that the objection was made? 

A. If an objection was made to a subseription to a raiiroad it 
would be my opinion that it would be to only this one, as this 
was the only one | was appointed subscription agent for, but about 
the same time | was appointed trustee to deliver the bonds to the 
Tebo and Neosho rallroad, and the objection | referred to may have 
been in connection with that, as | have the two roads mixed In my 
mind. 

(). Is it not the fact that the board of county commissioners re- 
fused to make the subscription to the capital stock of the Fort Scott 
and Allen County Railroad Company, and only consented to and 
did authorize you to make the subscription when certain conditions 
had been complied with by the railroad company, and ts not that, 
in fact, the objection to which you refer? 


Objected to. 


A. My recollection is that it was simply a conditional subseription 
that I was authorized to make, but whether the conditions 
1d were that | should hot make the subseription or whether 
should make a conditional subscription I do not recollect. 
(J. lf you were only to make the subscription when certain con- 
ditions had been complied with, do you how think that you did 
make such a subseription ? 


( biected LO. 


A. Well, if that is the way [ understood the order of the board, I 
would think so. 

(). Do you mean to say that you think you made the subseription 
regardless of the conditions and terms of the order of your appoint- 
ment? 

A. I do not 

(). How long since you have seen the order appointing you sub- 
scription agent ¢ 

A. I saw what purported to be a copy of the order shown to me 
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by Judge Lanphere about three weeks ago. I do not know as I ever 
saw the original. 

Q. Did not the board of commissioners require a subscription 
agent to make a report in writing when a subscription was in fact 
made, and if you made this subscription would you not have made 
such a report? 

Objected to. 


A. I know of no such instructions, and if I made the subscrip- 
tion at all I undoubtedly made it in the presence of the board at 
the time of my appointment and under their instructions, but | 
don’t think I was ever spoken to about it afterwards; this is to the 
best of my recollection. 

Q. You say that you think the authority to subscribe was only a 
conditional one. Can you now say whether you wrote out and 


signed a conditional subscription or not? 
Objected to. 
116 A. I cannot recollect of doing so. 


. Have you any recollection that you did in fact make any 
subscription ? 

A. I have the faintest recollection of putting a subscription down 
for some person else for a larger amount than I could subscribe for 
myself, but whether it was for Bourbon county or to this railroad | 
cannot recollect. 


Paper shown witness, which is hereto attached, marked “ Exhibit 
” | 


—. Please state whether you recognize this paper, “ Exhibit B,” 
as a copy of and embodying the terms of your appointment as such 
subscription agent. 

A. I think this is the same as the copy that was shown me by 
Judge Lanphere as a part of the records of Bourbon county. I don’t 
know that I ever saw the original, and cannot tell whether this is a 
copy of the original or not. 

(). Is it not the fact that the board of eommissioners refused to 
authorize a subscription to be made at the time they made this order 
appointing you, and that what was meant and understood at the 
time by this condition was that no subscription should in fact be 
made until they were satisfied that the road-bed had been completed 
and constructed, ready for the iron, from Fort Scott to the western 
line of Bourbon county ? 


Objected to. 


A. I don’t recollect liow the order was construed at the time, and I 
probably acted upon the instructions of those who understood it 
better than I did, if I made the subscription. 

Q. If you made any subscription do you think you embodied the 
conditions upon which you were authorized to make it? 


| Objected to. 
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A. I think if [ made a subscription it would be a plain sub- 

117 ~—s scription, and let the order appointing me determine its con- 
ditions; that is the way I would think about it. 

(). Do you now recollect that you did in fact make a subscription 
or the terms of a subscription, if you in fact made one? 

A. I do not recollect of making any subscription. 

(). What was your age at that time? 

A. It was about twenty-nine years. 

(). Llow long had you lived at Fort Scott up to that time ? 

A. About eleht years. 

(). Is it not the fact that neither the board of county commis- 
sioners and but few other persons in Bourbon county at that time 
had any faith that the Fort Scott and Allen County Ratlroad Com- 
pany would ever construct their road? 

‘ hy} cl d LO. 


A. I had but little business with the board of county commis- 
sioners and did not know their opinion. I had but little faith in it 
myself and LO rk but little interest in it : some Ol the people of the 
county had faith in it and some had not. 

I ref renee two your recollection of thie instanee of this 
lection, is it not the fact that the proposed subscription to 
the ‘Tebo & Neosho Railroad Company was also a subject of agitation 
and consideration in Bourbon county at the same time that this 
one was? 


{ bjected LO. 


A. | think thi principal interest was in the Tebo & Neosho ralt!- 


i 


(). Is it not a fact that the principal subject of discussion in Fort 
Scott and the eastern end of Bourbon county was with reference to 
the subscription to the Tebo & Neosho Railroad Company during 
the tirae of the pel deney and canvass for the vot Upor this sub- 
scription ? 

Objected to. 


11S —, It was a fact, I think. 

(). Please state fully what the condition and place of that 
canvass & election was in Fort Seott and the eastern half of Bourbon 
county. 


Objected LO. 

A. About the whole canvass—the whole electioneering in the 
eastern half of Bourbon county was in favor of the Tebo & Neosho 
railroad, and about the whule interest felt was in favor of that road. 


Redirect examination by Mr. BatTEs: 


Q. How was it in the western portion of the county, Mr. Emmert? 
A. I presume the interest was in favor of the other part of the 
proposition, being the road running west. 
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Q. Was the publication made in the paper a copy of the order 
calling the election ? 
A. To the best of my recollection, a COpy of the order of the board 
in full was given to the paper for publication. 
JOSEPH 8. EMMERT. 


“ Exuipir A,” copied from the Weekly Monitor, the official paper. 
“ Railroad Election. 


“Ordered by the board of the county commissioners that there be 
subscribed in the name and for the benefit of the county of Bour- 
bon, State of Kansas, $150,000 to the capital stock of any railroad 
company, now organized or that shall be organized hereafter, that 
shall construct a railroad commencing at the city of Fort Scott, in 
the county and State aforesaid, running from thence west north of the 
Marmaton river upon the most practicable route in the general diree- 
tion of Humboldt, Allen county, Kansas, and that the bonds of said 

county be issued to said company for the payment of said 
119 subscription, said bonds to be payable within 30 vears from 

the date thereof, and bearing interest, payable semi-annually, 
at the rate of seven per cent. perannum: Provided, That said bonds 
shall not be issued until the question shall have been submitted to 
a vote of the qualified electors of the county of Bourbon aforesaid 
and shall have received a majority of the votes cast upon said propo- 
sition, in favor thereof, in pursuance of the statutes in such case pro- 
vided, and that said question shall be submitted to said electors at 
a special election on Tuesday, 24th August, 1869. At the election 
the votes shall be cast for railroad bonds and against railroad bonds; 
and if it shall appear upon a canvass of the votes cast at said elec- 
tion by the proper officers, according to law, that a majority of the 
votes cast by — said question are in favor of said subscription, then 
the above order shall be carried into practical operation by the issu- 
ing of the bonds to said company whenever the County Commis- 
sioners of Bourbon County are satisfied that the bonds herein pro- 
vided for, with the other resources of the company, shall be sufficient 
and adequate to complete the construction of the road-bed ready for 
the iron from Fort Scott to the west line of Bourbon county.” 


Exuisit “ B.” 


Certified copy. 


Whereas upon a proposition submitted to the electors of Bourbon 
county, Kansas, on ‘Tuesday, the 24th day of August, 1869, the board 
of county commissioners of said county were authorized to subscribe 
the amount of one hundred and fifty thousand dollars to the capital 
stock of any railroad running westerly from Fort Scott, Kansas, 
through the county of Bourbon, on the north side of the Marmaton 

river, in the general direction of Humboldt, Allen county‘ 
120 ~=Kansas, and to issue the bonds of said county for the pay- 
ment of said subscription, said bonds tu be payable within 
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thirty years from the date of issue, and bearing interest at the rate 
_of seven per cent. per annum, payable semi-annually : 

Now, therefore, be it ordered by the Board of County Commis- 
sioners of bourbon County, Kansas, that Joseph S. Emmert. of Bour- 
bon county, Kansas, be, and is hereby, appointed subscription agent 
for Bourbon county, Kansas, and is hereby 6 sagan es directed 
to subseribe for and in the name of Bourbon county, K; insas, one 
hundred and fifty thousand dollars LO the capital stoc K ot the ort 
Scott and Allen County Railroad Company, yet upon this express 
cond! tio I. that said COMpPany or their asslons shall complete the 
construction of their road-bed ready oe the iron from Fort Scott to 
the westerly line of Bourbon county, Kansas, by the first day of 
July, A. D. 1872. ) 

Witness our hands this 135th day of Oect., 1870 

(Signed) 1). G ARDNER, Chairman, 
H. S. RUBLE, 
DAVID R. COBB, 


Commassioners. 
STATE OF KANSAS, County of Bourbon: 


I L. B. Welch, the count y clerk in and for the county and State 
aforesaid, do hereby certify that the above and foregoing is a true 
copy of the order made “ the Board of County Commissioners of 
Bourbon County, Kansas, as shown by the board of their proceed- 
ings found recorded in Book “A, records of Bourbon county, Kansas, 
pages OUS and oY, 

Witness my hand and the seal of said county this 7th day of No- 
vember, 1882. 

|SEAL. | L. B. WELCH, 
County Clerk. 


12] |, the above-named Thomas Bb. brougham, a notary public, 

duly ap pointed by G. C. Lanphere, attorney for said com- 
plainant Franklin C. Smith, and J. D. McCleve rty, attorney for the 
Board of Commissioners of Bourbon C ounty, Kansas; defendant, to 
tuke the deposition of the said Joseph S. Emmert, the witness whuse 
name is subscribed to the foregoing deposition, do certify that before 
the commencement of his examination as a witness in the said suit 
between the said Franklin C. Smith, complainant, and the Fort 
Scott, Humboldt, and Western Railroad Company and the Board of 
Commissioners of Bourbon County, Kansas, defendants, he, the said 
Joseph S. Emmert, was duly sworn by me to testify t the truth in re- 
lation to the matters in controversy between the said parties so far 
as he, the said Joseph S. Emmert, should be interrogated concern- 
ing the same; that the said deposition was taken at my office, room 
30, number 161 La Salle street, between the hours of ten o’clock a. 
m. and 12 m. on Friday, November the tenth, 1882, and that after 
the said deposition was taken by me as aforesaid the interrogatories 
and cross-interrogatories and the answers thereto, as written down, 
were read over to the said Joseph S. Emmert, and that thereupon 
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the said deposition was signed and sworn to by the said Joseph S. 
Emmert before me at the place and on the day last aforesaid. 
[SEAL. | THOMAS B. BROUGHAM, 
Notary Public, Cook County, Illinois. 


Endorsed: No. 3001. In the United States circuit court for the 
district of Kansas. Franklin C. Smith, complainant, vs. The Fort 
Scott, Humboldt and Western Railroad Company and the Board of 
Commissioners of Bourbon County, Kansas. Deposition of Joseph 
S. Emmert. 


122 FRANKLIN C. Situ, Complainant, 
Us. ‘ 

mm . Ratibsies oe re, , oud. 

Tue Fort Scorr, HumBotpt AND WESTERN RAILROAD Co. 

et al., Defendants. 


SATURDAY, Seple mber L6th, 1882. 


We hereby agree that the depositions herein may be published by 
the clerk on request of either party, and that the depositions of the 
Co. clerk of Bourbon county may be taken off the files by complain- 
ant’s solicitors. 

ROSSINGTON, JOHNSTON & SMITH, 
Complainant’s Sol’rs. 
J. D. McCLEVERTY, 
Sol’r for Defts, The Board of County Com'rs 
of Bourbon Co., K's. 


Stopulations. 
QO. B. D., page —. 
In the Cireuit Court of the United States, District of Kansas. 
FRANKLIN C. Smitu, Compl’t, 
Us. 

Tue Fort Scorr, Humpotpt & Western RaAILRroaAp Company 
and The Board of Commissioners of Bourbon County, Kansas, 
and Bourbon County, Kansas, Def’ts, 

It is hereby stipulated and agreed by and between said complain- 
ant and the said defendant, The Board of County Commissioners of 
Bourbon County, Kansas, that this cause shall be continued to the 
next term of this eourt, with leave to both of said parties to continue 
the taking of testimony, and all the testimony to be taken and filed 

herein on or before the 25th of May, A. D. 1883. 
123 Dated this 22nd day of November, 1882, at Fort Scott, 
Kansas. 


G. C. LANPHERE, 
Sol’r for Compl’t. 
J. D. MCCLEVERTY, © 
Sol. for Def’t, Bourbon Co., Kansas, and 
Board of Co. Com’rs of said Co. 


THE BOARD OF COUNTY COMMISSIONERS, &C. G7 


Kndorsed: No. 300]. Franklin C. Smith vs. The Fort scott, 
Humboldt & Western R. R. Co. e al. Stipulation to continue case 
and extending time to take testimony. Filed Nov. 23,1882. <A.S. 
Thomas. clerk, by Frank J. Thomas, deputy. 


Pe § 


FRANKLIN SMITH ) 
Vg. ~S001. 


, 


fort Scorr, Humporpt & Western R. R. Company. } 
WEDNESDAY, November 2y, LSS2. 
Continued as per stipulation. 
{). b. b.. page vAUR 


lRANKLIN C. SMITH 
v8. 
fort Scott, HumpoLtpt AND WEsTERN RAILROAD Com- } 3001. 
pany, he County of Bourbon, Kansas, and The Board of | 
County Commissioners of said Bourbon County, Kansas. } 


Apri 20, 1883. 


It is stipulated and agreed by and between the parties to the 
above-mentioned suit that the opinion of the said supreme court in 
the above-entitled suit was filed by said court on the 2\st day 
124 of April, 1879. 
J. D. McCLEVERTY, 
Atty for Bourbon Co.., K’s. 
G. C. LAMPHERE, 
Nol’r for KF. OA Smith. 


Stipulation. 


FRANKLIN C. Smita, Comp!l’t, 
a. | 

Tne Forr Scorr, Humpotpr & WersTerRN RAILROAD Com- > 3001 
pany and The Board of Commissioners of Bourbon | 
County, Kansas, and Bourbon County, Kansas, Def’ts. | 


[t is hereby stipulated and agreed by and between said complain- 
ant and said defendant, The Board of County Commissioners of Bour- 
continued to the next 


’ 


bon County, Kansas, that this cause shall be 
term of this court, with leave to both of said parties to continue the 
taking of testimony, and all the testimony to be taken and filed herein 
on or before the 25th day of May, A. D. 18853. 
Dated this 22nd day of November, 1882, at Fort Scott, Kansas.. 
G. C. LAMPHERE, 
Sol’r for F. C. Smith. 
J. D. McCLEVERTY, 
Sol’r for Di ft, Bourbon Co., Kans., 
and Board of Co. Com’rs of said Co. 


A 
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125 In the Cireuit Court of the United States, District of Kansas. 


FRANKLIN C. Smita, Compl’t, 
vs. 
Tue Fort Scorr, Humpoitpt & WestTerN R. R. Co. and Tur Boarp 
or County CoMMISSIONERS OF BourBoN County, Kansas, Def’ts. 


It is hereby stipulated and agreed by and between said complain- 
ant and The Board of County Commissioners of Bourbon County, 
Kansas, defendants, by their solicitors, that the testimony of T. W. 
Chapman, D. R. Cobb, ©. G. Waite, C. Fitch, L.: B. Welch, J. H. 
Brown, E. M. Hulett, B. P. McDonald, and others on behalf of said 
defendant, Board of Commissioners, may be taken on this and suc- 
ceeding days at the office of J. D. McCleverty, in Fort Scott, Kansas, 
as if upon due notice. : 

Fort Scott, Kansas, April 26th, A. D. 1885. 

ROSSINGTON, JOHNSTON & SMITH, 
Sol’rs for Complainant. 
J. D. McCLEVERTY, 
Sol. for said Def’ts, the Board of Co. 
Com’s of Bourbon Co, Kansas. 


Depositions of sundry witnesses taken before me, W. J. Bawden, a 
LC} . ; ; 


notary public within and for the county of Bourbon, in the State 
of Kansas, on the 26th day of April, A. D. 1883, between the hours 
of eight o’clock a. m. and six o’clock p. m., at the office of J. D. 
McCleverty, in the city of Fort Scott, in the State of Kansas, in said 
county of Bourbon, pursuant to the annexed agreement, to be read 
in evidence in behalf of the defendant, Board of County Commis- 
sioners of Bourbon county, Kansas, in said action. 


The complainant appeared by W. H. Rossington, Esq., his solic- 
itor; the defendant, The Board of County Commissioners of Bour- 
bon County, Kansas, appeared by its solicitor, J. D. McCleverty, Esq. 


126 T. W. CuapMay, of lawful age, being by me first cautioned 
and solemnly sworn, on his oath deposes and says: 

1. My name is T. W. Chapman ; my age is sixty years; my resi- 
dence is in Scott township, Bourbon county, Kansas; I have been a 
resident of said township continuously for twenty-three years; my 
occupation is that of a farmer. 

2. Question. State 1f you was a member of the Board of County 
Commissioners of Bourbon county, Kansas; and, if so, during what 
period you was such member. 

Answer. I was a member of the Board of County Commissioners 
of Bourbon County, Kansas, for the years 1872 and 1873. 


Question. Calling your attention to that portion of the record of 


proceedings of the board of county commissioners attached to the 
depositions of L. B. Welch in this case, of the date June 4th, 1872, 
you will please state in what respect the Fort Scott and Allen County 
Railroad Company had failed in complying with the conditions re- 
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ferred to in that portion of the record just referred to, and state the 
same as fully as you Can how recollect. 

(Objected to by complainant’s solicitor as incompetent and imma- 
terial.) 

Answer. If my recollection serves me right, one objection was 
that there was no profile of the road filed in the office of the county 
clerk as required by law, and that the railroad company had not 
taken the proper and legal steps for acquiring the right of way 
through this county. I will state that a very prominent objection 
was the insufficiency of the engineer in charge in his statement of 
the condition of the road and what had been done. We did not 
personally examine that road ; there was one or two of tle commis- 

sioners that did, but I did not, but,we had the report of one 
127 of the commissioners who did examine it, B. R. Wood, and 

we considered it too steep grades, the trussel-work very trifling 
and inefficient. This is my best recollection, after so much time has 
elapsed, of the circumstances and the reasons for refusing to issue 
the bonds. 

Question. You state that no profile was filed in the office of the 
county clerk ; please state if that railroad company had, up to that 
time, filed either a-map or profile of its route through Bourbon 
county, Kansas, in the office of the county clerk of said county. 


(Objected to by complainant’s solicitor on account of its being in- 
competent, immaterial, and irrelevant.) 


Answer. To my recollection there had not been either filed. 

Question 5. Please state whether more than one question was dis- 
cussed by the people and understood by them to be pending and to 
be determined by the result of the*election held under the call of 
July 23rd, 1869, with reference — subscribing one hundred and fifty 
thousand dollars of stock for and on behalf of Bourbon county, 
Kansas, to the capital stock of any railroad company, as stated in 
the words of said call, “ that shall construct a railroad, commencing 
at the city of Fort Scott, in the county and State aforesaid, running 
from thence west, north of the Marmaton river, upon the most 
practicable route in the general direction of Humboldt, Allen county, 
Kansas ;” and, if so state what those questions were. 

(Objected to by complainant’s solicitor because incompetent, 1m- 
material, and irrelevant.) 


Answer. There were twu propositions submitted to be determined 
by the same vote, and was so understood by the people—at least I so 
understood it, and those with whom I talked and persons whom | 

heard talking around the polling-places on election day so 
128 understood it and talked it—one proposition was for the bonds 

of the Humboldt road, the road referred to in this question ; 
the other was that if these bonds carried it would be a confirmation 
of the former vote on the Tebo and Neosho road, the vote on the 
‘Tebo and Neosho road being in doubt; the propositions were for one 
hundred and fifty thousand to each road. 
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Question. 6. State in what direction it was understood those two 
roads would run through Bourbon county, Kansas, and whether 
both were to run through Scott township. 


(Objected to by complainant’s solicitor because incompetent, irrel- 
evant, and immaterial.) 


Answer. The Humboldt road, commencing at Fort Scott and run- 
ing west, on the north side of the Marmaton river. The Tebo.and 
Neosho, afterwards called the Missouri, Kansas and Texas, now the 
Missouri Pacific, was to be as the Missouri Pacific is now located, I 
think, coming in on the east line of the county, crossing the Marma- 
ton river at Fort Scott, and running in a southwesterly direction 
through the county. The Humboldt road would go nearly through 
the center of the county. 

Question 7. State whether the board of county commissioners, 
during the time you were a member thereof, took any part in the 
affairs or proceedings of the Fort Scott and Allen County Railroad 
Company or of the Fort Scott, Humboldt and Western, as it was 
afterward called ? 

Answer. None, to my knowledge. I can say that we did take 
none. 


Cross-examination by complainant’s solicitor : 


Question 8. You first assumed the duties of your office in Janu- 
ary, 1872, did you? 

Answer. I think I did; that is my recollection. 

Question 9. Who were your associates in the board? 

129 Answer. J. W. Bainum and Bb. R. Wood. 

Question 10. Referring to your testimony of the meeting 
on June 4th, 1872, touching the reasons which influenced you in 
deciding not to issue the bonds, was any record made of those rea- 
sons as you have detailed them ? 

Answer. I do not remember; none, except such as are set out in 
the records of the proceedings of the board of that date. 

Question 11. Was the railroad company ever formally notified by 
you or any member of the board in what respect.they had been de- 
linquent ? 

Answer. I do not remember whether they were or were not; I 
could not say. 

Question 12. Is it not a fact that at that time—I mean at the time 
of that meeting—the bonds had been issued to the Tebo and Neosho 
Railroad Company and the county of Bourbon had determined, 
through its board of commissioners, acting under legal advice, that 
those bonds were invalid and had defaulted in the paymeut of in- 
terest on the same? 

Answer. To the best of my recollection the bonds to the Tebo and 
Neosho railroad had been issued at that time, and, as I recollect, the 
same summer; but after this meeting the county determined to fight 
the ‘Tebo and Neosho bonds on account of their invalidity. 

Question 13. Had the board discussed the invalidity of the Tebo 
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and Neosho bonds before determining to fight them, and how long 
prior thereto ? | 

‘Answer. We were discussing the validity of the Tebo and Neosho 
bonds for some months before we took action thereon. 

Question 14. Was not the subject probably under discussion at 

the meeting on the 4th day of June, 1872? 
130 Answer. | remember of no discussion of the Tebo and 
Neosho at that time. 

Question 15. Was it not probable it was discussed at that time? 

Answer. I have no recollection of it. 

Question 16. Do you remember upon what grounds you were 
advised and became determined that the Tebo and Neosho bonds 
were Illegal? 

Answer. One ground, it is my recollection, was that when there 
was a direct vote on them that if the whole vote of the county had 
been counted they were voted down, and that that was the only 
direct vote that was voted. I do not remember whether there was 
any other ground. 

Question 17. Was it not urged as a reason why these honds were 
illegal that no corporation was named in the proposition submitted 
to the people? 

Answer. If ny recollection serves mc rig 
tion raised of that kind. 

Question 18. Was that not equally true asa reason against the 
validity of any bonds which might be issued under the proposition 
to aid the Fort Scott and Allen County railroad ? 

Answer. I never heard the question raised in regard to that road. 

Question 19. Was there any question raised as to the legality of 
the proposition to vote aid to the Fort Scott and Allen County rall- 
road, or the validity of the subscriptions made thereunder? 

Answer. There was not, to my knowledge, any question raised as 
to the legality of the proposition, but | never heard of any subscrip- 
tion be Ing made: there was ho subseription., to my knowledge. 

Question 20. Was the question as to whether the county had or 
had not subscribed considered by the board at the meeting of June 
ith, 1872? 

Answer. I have no recollection of the question ever being raised 

or discussed. 
Lo] Question 21. Was it the understanding of the board then, 
at that meeting, that a subscription had in fact been made? 

Ans. Not to my recollection ; I do not remember any such. 

Question 22. Was it the understanding of the board that a sub- 


em 


ht. there was some ques- 


scription had not been made ? 

Answer. I do not remember that the question was ever raised. 
(uestion 25. How, then, did you come to take formal action at 
that me LIng? Upor#n the application of the railroad company lor an 
issue of bonds and to refuse that application upon the grounds set 
forth it) that resolution of June ith, is 

Answer. On the reason I have heretofore stated : Because we were 
not as much lawyers as you. I do not know how to answer it any 
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other way than I have stated. 


11—193 


S? FRANKLIN C. SMITH VS. 


Question 24. I will ask you if you remember if there was any 
discussion at any time during the period that you were an acting 
member of the board of county commissioners as to the validity of 
the subscription to the Tebo and Neosho railroad ? : 

Answer. I never heard the question discussed or raised, to my re- 
mem brance. 

Question 25. Did you not understand that a subscription had been 
made to the Tebo and Neosho railroad and that the county had been 
accredited with stock upon that subscription ? 

Answer. Not to my knowledge; it was all before my time, and the 
question did not come up. 

Question 26. Do you know where the line of the Fort Scott and 
Allen County railroad is? 

Answer. I crossed it at different points at different times. 

Question 27. Is it not a fact that there is now a railroad 
132 constructed and in operation along the grade of the Fort 
Scott and Allen County railroad in this county ? 

Answer. To the best of my knowledge, there is a road on a por- 
tion of that road—not the whole of it. 

Question 28. Will you say, if you know, what proportion of that 
road-bed within the limits of Bourbon county is now so used and 
occupied ? 

Answer. I do not know. 


Re-examined by defendants’ solicitor : 


Question 29. Is it not a fact thatif fact any subscription was made 
either to the capital stock of the Tebo and Neosho Railroad Com- 
pany or of the Fort Scott and Allen County Railroad Company, 
that such subscription was made prior to the time you became a 
member of the board of county commissioners, and that the ques- 
tion of such subscription was never enquired into by you? 

Answer. If any such subscription was made it was made prior to 
our time, and the subscription to either road was never enquired 
into by us. 

Question 50. At the time of the application mentioned in the pro- 
ceedings of June 4th, 1872, made by the officers of the Fort Scott 
and Allen County Railroad Company, what information, if any, did 
your board obtain from them as to the amount of right of way of 
their road then owned by that railroad company in this county ? 


(Objected to by complainant’s solicitor as incompetent, immate- 
rial, and irrelevant, and as endeavoring to show by oral testimony 
and hearsay what can only be proved by original deeds or the public 
records thereof.) , 

Answer. To the best of my recollection, there was no evidence pro- 
duced that there was any right of way obtained. 


Recross-examination : 


133 Question 31. Is it not true, Mr. Chapman, that your mem- 
ory upon all these affairs is made naturally vague and indis- 
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tinet by the lapse of the ten years that nave mnterve ned since their 
occurrence ? 
Answer. I would Say that in a measure that might be the Case ; 
Iny memory is about as good as Most mel 8. but | cannot recollect 
it as well as if it was a shorter time. 
THOS. W. CHAPMAN. 


C.G. WaITE, of lawful age, being by me first examined, cau- 


tioned, and solemnly sworn, on his oath deposes and Says: 

Ques. 1. ——. 

— . My name is C. G. Waite; my age is fifty-four years; I reside 
in Neosho county, Kansas; am by occupation a civil engineer; have 
been in that occupation nearly continuous ever since 1850. 

Question 2. State if you have been engaged in the construction 
of railroads in this part of the State of Kansas; and, if so, how 
long. 

Answer. I have been ever since 1870. 

Question 35. Are you acquainted with the grade of the Fort Scott 
and Allen county Railroad Company that was constructed by the 
complainant in this case through this county in 1871 and 1872? 

Answer. Iam; have been acquainted with it, more or less, ever 
since 1872. 

Question 4. Did you know the cost of the kind and character of 
work necessary to be done in the construction of a railroad grade 
along the line when that grade was located at the time 1t was being 
constructed ? 


(Objected to by complainant’s solicitor as immaterial.) 


Answer. I did. 

Question 5. At the time of the making of the contract for the 
making of that grade, which was in June, 1871, and during the 
time work was being done upon that grade, what was it worth to 

construct a fair average railroad grade on the route where 
134 that grade was located through this county, including all 

culverts and bridges, so that the same should be completed 
ready to lay the ties and irons. 

(Objected to by complainant’s solicitor as immaterial.) 


Answer. About five thousand dollars per mile. 

(uestion G6. What was the length of that crade from Fort Seott to 
the west line of this county t 

Answer. Twenty-three miles. 

Question 7. Did you know what the value of cross-ties for railroad 
was at that time; and, if so, what were they worth? 


(Objected to by complainant’s solicitor as immaterial.) 

Answer. Sixty cents a piece. 

Question 8. How many ties per mile were usually laid at that 
time—per mile—on a fair average railroad in this section of country ¢ 


(Obj. to as before.) 
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Answer.. Twenty-six hundred and forty per mile. 

Question 9. If you have made a calculation of what the necessary 
ties would be worth for that twenty-three miles you may state what 
it would be, putting the values at the time above mentioned. 

(Objected to by complainant’s solicitor as incompetent, immaterial, 
& irrelevant.) | 

Answer. I have. Omitting switch ties, side tracks, it would be 
thirty-six thousand four hundred & thirty-two dollars. 

Question 10. Have you recently made a careful examination and 
measurement of the work necessary to be done on the line of that 
grade at the time the old grade was being constructed and are the 
prices you bave given based upon that examination and measure- 
ment? 

(Obj. to by complainant’s solicitor for same causes as last ques- 
tion.) 

Answer. I did; and the prices I have given are based on 
135 that examination and measurement. 

Question 11. Since 1870 upon what other lines of railroad 
have you been employed and in what capacity ? 

Answer. In 1870 and 1871 I was prine ipal assistant engineer in 
charge of the Tebo and Neosho railroad, since known as “the Mis- 
souri, Kansas and Texas railroad, from Sedalia, Missouri, to Parsons, 
Kansas. Since 1871 I have been chief engineer of three lines of 
railroad and am chief engineer of one now. 

Question 12. Did you have charge of construction of the Missouri, 
Kansas and Texas railroad through this county? And, if so, 
state when that road was constructed from Fort Scott to the south 
line of the State of Kansas 

Answer. I was in ch: irge from Sedalia to Parsons; it was com- 
pleted for operation to Parsons in January, 1871. ‘The Neosho divi- 
sion, from Parsons to the State line, I had nothing to do with; my 
impression is it was built in 1869. The work of grading and con- 
structing was done through Bourbon in 1870, and was completed to 
Parsons in Jan’y, 1871. 

Question 13. Did you in your capacity as engineer in charge of 
the work of constructing the Missouri, Kansas and Texas railroad 
through this county and on down to Parsons obtain a franchise 
knowledge of the value and character of such work in this county 
at that time? 


Answer. I did. 
Question 14. Please describe the work that was done on the line 


of the Fort Scott and Allen County railroad, afterwards known as 
the Fort Scott, Humboldt and Western, through this county from 
Fort Scott to the western line of the county under the complainant’s 
contract. 

(Objected to by complainant’s solicitor as incompetent, 
136 immaterial, and irrelevant.) 


Answer. I think the road was very badly located, the 


THE BOARD OF COUNTY COMMISSIONERS, &c. 85 


grades narrew and steep, culverts good, bridges not worth a dollar 
for the purpose intended. : 

Question 15. What was the character of the country with refer- 
ence toa railroad grade, from a point where the present St. Louis, 
Fort Seott & Wichita railroad line leaves the old grade of the Fort 
Scott and Allen County railroad where it turns off toward Iola to 
the west line of this county ? 

(Objected to by complainant’s solicitor as immaterial.) 

Answer. Immediately after leaving that point there is a place for 
a bridge nine hundred and sixty feet long—that is to say, there is 
al place left in the old grade for a bridge of that length ; from there 
to within half a mile of the Allen county line it is nearly all rock. 
The ground rises the first two miles about seventy feet to the mile ; 
it is cut up with some deep ravines, perhaps forty feet deep ; it would 
be very expensive to construct a road there of usual grades. Our 
usual maximum grades in this country is one per cent., or fifty-two 
and eight-tenths feet to the mile. Of all the roads that I have had 
charge of one per cent. has been the ma ixImun. All engineers of my 
acquall itance have a great adherence to tl — maximum, and if it is 
possible to keep within that grade they rer it, though at additional 
CX pe Hse, 

Question 16. How steep was the grade from the west end of the 
bridge you have described, through this rocky country you have 
mentioned, and what was the character of the rock ? 

Answer. A gradeof from forty to eighty feet per mile; two-thirds— 
perhaps more—was solid rock, the b: uli nee loose rock and earth. 

(uestion 17. Were there any otl _ points between Fort 
137 Scott and that bridge on the old grade that were steep; and, 
if so, to what extent and what was ve character of the work ? 


(‘ bjected to by complainant's solicitor as immaterial. 


Answer. The first cut out of Fort Scott was very steep; perhaps 
seventy-five feet to the mile solid rock; it was perhaps half a mile 
steep gr: ade and a quarter of a mile rock. ‘There were some other 
points that exceeded the maximum gr: ade a little, but not very bad. 

Question 18. What was the width of the cuts and embankments 
on that old grade as compared with the mie usually done in this 
section of country ? 


(Objected to same as last question.) 


Answer. The excavations were from fourteen to sixteen feet wide; 
on other roads they are usually eighteen ; embankments from eight 
to twelve feet: on other roads the ry ure usually twelve feet; for four 
feet high and under, and over four feet, fourteen feet w ide. 

Question 19. State, if you know, what would be understood 
among railroad men to be included in the requirement of language 
substantially as follows: “That these bonds sha '| not be issued until 
the board of county commissioners are satisfied that the railroad 
company have means sufficient and adequate to construct a railroad 


~* 


oe 
.: i 
Ht 
7 | 
Barf 
£ 
4 
4 
4 
* 
I 
; 
i: 
i 


ennanedyineiangih-aie-ametet eee 


A at ta SE a a AC 


86 FRANKLIN C. SMITH VS. 


bed, ready for the iron, from Fort Scott to the western line of Bour- 
bon county.” 
(Objected to as before, as incompetent, immaterial, and irrelevant.) 


Answer. I should think that it would inclade a railroad ready 
in every particular to lay the iron. I am not certain in regard to 
side tracks ; it would include grades, culverts, bridges, and crogss-ties. 


There not being time to complete the taking of these depositions, 
the further taking of the same is adjourned until to-morrow morn- 
ing, April 27th, 1883, at half past eight o’clock a. m. at the same 


place. 
W. J. BAWDEN, 
Notary Public. 


138 FrIpAY, April 27th, 1883 
The taking of these depositions is continued in pursuance 

to adjournment. 

Present: Same as yesterday. 


Cross-examination of the witness, C. G. Warre, by the com- 
plainant’s solicitor : 


Question 20. Have you ever, as a railroad civil engineer, had 
charge of the maintenance of way of a completed railroad ? 

Answer. Not fully, but nearly so. 

Question 21. Your knowledge and observation within the line of 
your profession has made you familiar with that kind of work, has 
it not, Mr. Waite? 

Answer. Y es, sir. | 

Question 22. I understood you to say that twenty-six hundred 
and forty cross-ties were necessary per mile. Is there ever a greater 
number of ties than that used ? 

Answer. Sometimes greater, sometimes less, depending upon their 
size. The average is always considered twenty-six hundred and 
forty, except on bridges; we put them nine inches apart. 

Question 23. What is the present average of ties on the Missouri, 
Kansas and Texas railroad ? 

Answer. Twenty-six hundred and forty. 

Question 24. How long has that road been built and completed ? 

Answer. Nearly thirteen years. 

Question 25. Is it custom: iry to put as many cross-ties in the con- 
struction of new roads as afterwards when the road is trimmed and 
surfaced, as it is called ? 

Answer. The whole complement is more needed when the em- 


bankments are new and soft than thereafter; usually no difference ; 


usually adhere to the twenty-six hundred and forty as near as pos- 
‘sible. I have known exceptions. I have known them put 
139 further apart. I have known them put closer together some- 
times, to save ties In some Instances, on the Missouri, Kansas 
and Texas, when the road was wet. They were laid with one foot 
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only between .the bearings. Such eases were exceptions, it being 
expensive to respace, 

Question 26. Do.you know anything of the history of the grades 
and CUPrVCS of the two great railroads of this State. the Atchison, 
Topeka & Santa Fé and the Kansas Pacific? 

Answer. I do, in a general way. 

(Juestion 26. Do you not know as a fact that the Kansas Pacifie 
and the Atchison, Topeka and Santa I had, at their completion, 
grades that would run as high as seventy-five and eighty and eighty- 
five feet to the mile, notably in Osage and Marion counties, Kansas, 
for the Santa Fé, and at Raton Pass, in New Mexico, and through 
what are known as the Harker Hills, in Western Kansas, and the 
Cheyenne Bluffs or Hills, in Colorado, on the Kansas Pacific rail- 
road? And do you not know it further to be a fact that they have 
for many years since their completion been gradually at work re- 
ducing these grades, straightening their lines, and othe: wise improv- 
ing the character of the alignment of these railroads, but in the 
meanwhile and at the present time keeping extra engines at these 
precipitous points for train service and runing what is known as 
double headers to carry their trains over the grades t 

(Objected to by defendant’s solicitor as incompetent and no proper 
cross-examination, because not confined to this section of country.) 


Answer. Yes, sir, | do. ! 

(Juestion 27. Do you know the character of the surface of Usage 
and Marion counties, Kansas? 

Answer. I do not. 
140 Question 28. Have you traveled extensively over the State 
of Kansas? 

Answer. Quite extensively. 

Question 29. What is the general characteristic of the surface of 
Kansas, taken as a State? 

Answer. Generally a tolerably smooth, rolling country ; some ex- 
ceptions. 

Question 30. Do you know Shawnee county 

Answer. Yes, sir. 

Question 31. Is Bourbon county more or less rolling, would you 
say, than Shawnee county ¢ 
Answer. More, if any difference. 
Question 32. I understood you to say, Mr. Waite, that it was cus- 


+) 


tomary to increase the width of the surface of the grade in propor- 
tion to its height. What did You give as the reasons for that? 

Answer. To give greater stability and provide for wearing away, 
which always occurs, and can never be put up as cheaply as when 
first constructed. 

Question 33. How recently have you gone over this grade? 

Answer. On last Wednesday. 

Question 34. Did you go at the instance of the defendant county 
to take actual measurements so as to be able to testify as to the con- 
dition of this grade, and did you take such measurements with care 


and accuracy ? 
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Answer. I did go for that purpose and [ did take such measure- 
ments upon the last occasion of measurement, but have measured 
it all once before, and a portion of it twice before, which was not at 
the instance of the county. 

Question 35. Over how much of that grade is there a railroad 
constructed at the present time ? 

Answer. About eighteen miles. 
141 Question 36. What improvements to the excavations or fills 
was made for the purpose of enabling the work to be done, 
if you know? 

Answer. I have not the detailed figures at hand, but generally 
widening the banks and excavations, lowering the excavations, 
raising the embankments, and some little ditching. 

Question 37. You say you have measured this work before ; when 
was the first time you measured it? 

Answer. In 1872. 

Question 38. How did you come to measure it at that time? 

Answer. I measured it at the instance of Franklin C. Smith. 

Question 39. Did you preserve the figures of that measurement? 

Answer. Not in detail. 

Question 40. Did the measurement of the eighteen miles over 
which a railroad is built as made by you recently differ materially 
from the measurement made in 1872? 

Answer. Not very materially. 

Question 41. Is it not customary in the construction of railroads 
to build wooden bridges as temporary structures and subsequently 
to replace them with structures of a more permanent character—of 
stone and iron? 

Answer. It is; and more common in this country to rebuild with 
wood. 

Question 42. How long has this grade been built ? 

Answer. Eleven years, nearly. 

Question 43. Does such a grade suffer serious deterioration by not 
being used and by being abandoned to the wear and tear of the ele- 
ments 7 

Answer. It does. 

(uestion 44. Is there not a division among engineers as to 
142 whether cross-ties are a part of the superstructure of a rail- 
road and as to whether the road-bed proper is the grade made 

ready for the ties and iron? 

Answer. It has frequently been discussed, but a pretty general 
adherence to making the division between iron and ties growing out 
of the custom to build the road out of two characters of funds, grad- 
ing and ties usually furnished by small operators, who have to have 
money or its equivalent. Iron is frequently furnished by large 
operators for bonds, that would not bring the cash for grading and 
ties until after the iron is laid. 

Question 45. Is or is it not usual to buy ties with reference to the 
weight and quality of the iron—as to their size and length? 

Answer. I think not. 


THE BOARD OF COUNTY COMMISSIONERS, &c. 89 


Question 46. How long have cross-ties been in use as at present 
used in this county? 

Answer. Ever since “ T” rails were used. 

Question 47. Prior to that time to what was the said — fixed? 

Answer. Longitudinal timbers laid upon sleepers. 

(Question 48. Is it customary to cross-tie an entire railroad before 
laying the iron, or to lay the cross-ties coincidently with the laying 
of the iron, and affixing the Sale by bolts or spikes to the cross- 
Lies f 

Answer. It may be done either way; it is more customary to lay 
the cross-ties coincidently with the iron; it depends upon how the 
ties are delivered upon the road. If from the end of the road by 
wagons it will not pay to haul them a great distance, but if deliv- 
ered otherwise they may be laid at any time after the grade is 
ready. 

Question 49. In the construction of a railroad are there not two 
classes of laborers, namely, those who do the exavation and filling, 
or dump work, and what are known as track-layers or track- 

men? 
143 Answer. The same character of labor makes the grade and 
handles the ties. <A different character of labor lays the iron. 

Question 50. Is it not customary for the same gang of laborers 
who spike the rails in the construction of a new railroad to handle and 
place the cross-ties upon which the rails are to be spiked ? 

Answer. Spikers are regarded as professionals and get extra pay. 
They are frequently sent forward to lay ties, at a reduced rate of 
wages, and their time kept separate, for which they are dissatisfied 
and frequently. quit work for want of steady work spiking. 

Question 51. Are the ties, if distributed along the grade, consid- 
ered to be finally fixed in place until they are adjusted with refer- 
ence to the rails to be laid upon them by those or under the direction 
of those whose business it is to lay the rails, and is theearth about 
them not frequently rearranged and lowered and raised while the 
spiking Is going on ? 

Answer. Itis customary to readjust the ties several times before 
the road is complete, but not customary to respace the ties or adjust 
the same during the time of laying the iron, except in some in- 
stances where the joints are required to come on or between the ties, 
some engineers preferring the former and some the latter. 

Question 52. Are the rails fastened to the cross-ties; and, if so, 
how ? 

Answer. Usually by five and a half inch by nine-sixteenths inch 
iron spikes driven into the ties, the head overlapping the webb of 
the rail. 

Question 53. Are the rails fastened together in a continuous line; 
and, if so, how ? 

Answer. They are usually connected with iron straps, placed on 
both sides of the rail and bolted through the rail with four bolts, 
two in each rail. 

Question 54. If a lever were placed under the rail with a 
144 sufficient fulerum and the proper power applied to the small 
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arm to raise the rail, and the bolts and spikes would hold, would 
it not lift rails, cross-ties, and all as a united and integral piece 
of mechanism ? 

Answer. It would. 

Question 55: Has your professional attention as an engineer ever 
before been called to a form of words similar to that contained in 
question number 19, asked by defendants’ solicitor; and, if so, how 
often and in what cases? State fully. 

Answer. It has been called to it. I cannot say how often. The 
last that I remember was in 1883, on the Girrard and Topeka road, 
where a question arose in regard to ties being included in bridges, 
contractors for bridges refusing to put ties upon the bridges. After 
discussion and investigation they put them on. 

Question 56. Is not the word “ bridge,” in both the common and 
scientific application, inclusive in its nature, and does it not include 
both the substructure and superstructure, and are not the ties of a 
railroad bridge an essential and indispensable part of the bridge 
itself? 

Answer. I so decided in the last case referred to, and think so 
still. 

Question 57. Is this the only ease that you can now recall in 
which a question similar to that contained in question 19 has been 
submitted to you? 

Answer. It has been frequently submitted, but I cannot recall the 
places and time. : 

Question 58. In the construction of a railroad bridge are the ele- 
ments not as follows, first, abutments and piers of stone, wood, or 
piling upon which are longitudinally extended stringers, supported 
by truss or other work, with cross-ties of sawed timber from twelve 

to fourteen feet in length at right angles with the stringers, 
145 and in close proximity, so as to constitute substantially the 
bridge-bed ? 

Answer. They are; though the ties are more frequently eight feet 
long. 

(Question 59. Have you gone over any portion of the line of the 
Fort Scott and Allen County railroad besides that in Bourbon 
county ? 

Answer. I have gone over all of it in 1872. 

Question 60. Have-you examined the line from Fort Scott to the 
west line of Bourbon county, with reference to its practicability to 
the entire route of the road to Humboldt and the general direction 
of the same and the destination to be reached? 

Answer. I have. 

Question 61. Have you as an engineer run experimental parallels 
with instruments to ascertain if the difficulties of grade in Bourbon 
county would not be more than counter-balanced by other difficulties 
by the adoption of another line with reference to this through route? 

Answer. I have run no parallel lines whatever. 


Re-examination by defendants’ solicitor: 


Question 62. What was the grade of construction on the lines of 
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‘the Kansas City, Fort Scott and Gulf railroad and the Missouri, 
Kansas and Texas railroad, to which you have referred, through 
this county and this section of country ? 


(Objected to by complainant’s solicitor as itnmaterial.) 


Answer. The maximum on the Missouri, Kansas and Texas was 
one per cent., or fifty-two and eighth-tenths feet per mile. On the 
Kansas City, Fort Scott and Gulf railroad about forty. feet per mile. 

(Question 63. In the construction of a railroad is it ready for the 
iron without having any ties? 


(Objected to by complainant’s solicitor as immaterial.) 


Answer. Certainly not. 

146 * Question 64. In your examination and measurement of 

the route, the old grade where the railroad of the Fort Scott 
and Allen County Railroad Company was located through this 
county, as recently made by you, as before stated, is 1t not a fact that 
that examination and measurement was not with reference to the 
condition of the grade as you found it, but for the purpose of de- 
termining the cost of constructing a fair average grade on the line 


; 


of that grade at the time of the construction of the old one ‘ 


(Objected to by complainant’s solicitor as incompetent, immate- 
rial, and irrelevant.) 

Answer. My measurement and estimate was made without refer- 
ence to what had been done farther than by marking out the align- 
ment of the same, but was made for the purpose of determining the 
cost of constructing an average road thereon at the time the old 
grade was built. 

Question 65. In making your estimate please state the kind and 
character of bridges and bridge-work you estimated. 

Answer. My estimate was based upon all bridges being upon what 
is known as the trestle plan, built of wood, such as are usual in such 


(y 
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paces, 

Question 66. You have stated that the cost of constructing a fair 
average grade in 1871 and 1872 along the line of that old grade, 
exclusive of the right of way and ties, was about five thousand dol- 
lars per mile.. If you made an exact estimate please state the exact 
figures. 

(Objected to as before as immaterial.) 

Answer. I did, and made the exact amount five thousand and 
thirty-seven dollars and forty-five cents per mile. 

Question 67. If that estimate did not include the building of a 
bridge across the Marmaton river, in order to bring the road into 
the city of Fort Scott at that time, how now much would a fair 
average bridge have then cost ? 

(Objected to as before as immaterial.) 

147 Answer. I did not include the Marmaton bridge in the 
estimate. A fair, average bridge referred to would have cost 
at that time about ten thousand dollars. | 
y ‘ 
C. G. WAITE. 
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R. P. Rice, being produced and first cautioned and solemnly 
sworn by me, on his oath says: 

Question 1. ——. 

My name is R. P. Rice; age, twenty-five years; residence, 
Fort Scott, Kansas; have resided here since last June; occupation, 
printer and publisher and one of the present proprietors of the Fort 
Scott Monitor, now owned by the firm of J. H. Rice and Sons. 

Question 2. Have you in your possession here in Fort Scott the 
bound files of. the Fort Scott Monitor, weekly and daily, from its 
first publication to the present time, and especially of the Fort Scott 
Weekly Monitor for the year 1869? 

Answer. I have what appears to be the complete files from the 
time the paper was first started to the present time. There may be 
a few numbers missing. I now hold in my hands what is evidently 
a complete file of the Fort Scott W eekly Monitor for the year 1869. 

Question 3. Please state if you find in the files of the Fort Scott 
Weekly Monitor newspaper, to which you have referred, what pur- 
ports io be a notice of a call for a railroad bond election ; and, if so, 
will you attach a copy cut out of those files of such numbers ? 


(Objected to by complainant’s solicitor as immaterial, irrelevant’ 
— incompetent.) 


Answer. I do find such a notice and herewith attach to this depo- 
sition a copy thereof cut out of issue of said newspaper of August 
4th, 1869, which is number forty-two of that year. The said notice, 

hereto attached, appears to have been published in said news- 
148 paper in the issue of July 28th, 1869, number forty-one of 

that year; in the issue of August 4th, 1869, number forty-two 
of same year; in the issue of August 11th, 1869, number forty- 
three of same year, and of Angust 18th, 1869, number forty-four of 
same year. ‘These are the only issues of said paper in which that 
notice appears. 


I hereby certify that the notice referred to by witness, R. P. Rice, 
is hereto attached and marked Exhibit “A.” 
[ SEAL. ] W. J. BAWDEN, 
Notary Public. 


No issue of the Daily Monitor was published at that time, the 
first number of said daily being issued November 9th, 1869. 

Question 4. State if you find in the issue of the July 28th, 1869, 
of said newspaper, being number forty-one of said year, an editorial 
referring to said notice of election ; and, if so, will you please cut 
said editorial out and attach it hereto as a p: rt of your deposition ? 


(Objected to by complainant’s solicitor as immaterial, irrelevant, 
and incompetent.) 


Answer. I do find such an editorial in that issue, which I have 
hereunto attached, marked “ Exhibit B,” and make the same a part 
of my deposition. 


R. P. RICE. 
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| hereby certify that said editorial above mentioned by witness, 
R. P. Rice, is hereto attached and marked “ Exhibit B.” 
| SEAL. | J. W. BAWDEN, 
Notary Public. 


D. hk. Cons, of lawful age, being produced, cautioned, and by me 
first solemnly sworn, on his oath deposes and says: 

My name is David R. Cobb; my age is fifty-nine years; my 
residence is at Marmaton, Bourbon county, Kansas; my occupation, 
a farmer. I have resided at my present place of residence twenty- 

live years. 
149) Question 2. State if you were a member of the board of 
county commissioners of Bourbon county, Kansas, at any 
time. And, if so, what year? 

Answer. | was elected in the fall of 1868, as I now remember, and 
served two terms. I was a member of the board in 1869, in 1870, 
and 1571. 

Question 3. What newspaper was the official paper of that county 
In 1869? 

Answer. The Fort Scott Weekly Monitor. 

Question 4. In case your board made no special order to the con- 
trary, in what newspaper would public and official notices of your 
board be published at that time? 

(Objected to by complainant’s solicitor as immaterial, irrelevant, 
and incompetent.) 


Answer. In The Fort scott Weekly Monitor. 

(ur stion 5. Calling your attention to the printed notice, marked 
“ Exhibit A,” attached to the deposition of R. P. Rice, a witness in 
this Case, will ask you to state wheth r that Is the othicial notice of 
the bond election mentioned in the order of July 23rd, 1869, a copy 
of which order is marked “ Exhibit A” and attached to the deposi- 
tion of L. B. Welch, a witness in this case. 

(Objected to by complainant’s solicitor on same grounds as last 
question.) 


Answer. I think it 1s. 

Question 6; If more than one question was discussed by the people 
and understood to be pending for determination in that bond election 
you may state what those questions were. 

(Obj. to as before.) 

Answer. There were two questions. ‘There was a doubt as to the 
legality of the vote for issuing bonds to the Tebo and Neosho road 
as canvassed by a former board of commissioners, and to own that 
this vote was taken with two propositions in it. ‘This vote was taken 

in pursuance to this order of July 23rd, 1869, before referred 
150 to. Both of these questions were discussed by the people and 
understood by them to be pending for determination at that 
election. It was understood by the people thatif this bond election 
carried then the county commissioners were to issue bonds to the 
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Tebo and Neosho railroad pursuant to the vote of May 7th, 1867, 
and also to issue bonds to this Eastand West road referred to in said 
order of July 23rd, 1869. 

Question 7. Calling your attention to the proceedings of your 
board of county commissioners of the date of August 27th, 1869, as 
set out in said “ Exhibit A,” attached to the deposition of L. B. 
Welch, please state if the bonds which you say were to be issued to 
the Tebo and Neosho Railroad Company are the bonds mentioned 
in the order of May 7th, 1867, in the recitals set out in said pro- 
ceedings of August 27ti, 1869? 

(Objected to by complainant’s solicitor as immaterial, incompetent, 
and irrelevant.) 


Answer. They are. 

Question 8. State what your board of county commissioners did 
with reference to the issuance of bonds to the Tebo and Neosho Rail- 
road Company and upon what authority you acted. 


(Qbjected to by complainant’s solicitor on same grounds as last 


question.) 

Answer. We afterwards issued the bonds to the Tebo and Neosho 
Railroad Company to the amount of one hundred and fifty thousand 
dollars; we considered we were authorized to do so from the result 
of the election of August 24th, 1869, and acted upon that authority. 

Question 9. If you know who made the actual delivery of these 
bonds of the Tebo and Neosho Railroad Company, you may — who 
it was delivered them, and to whom they were delivered for said 
company. 

(Objected to by complainant’s solicitor on same grounds as before.) 


151 Answer. I think they were delivered by myself and Mr. C. 
Fitch, the then county clerk, and I think we delivered them 
to Mr. Ladue, attorney of the road. 

Question 10. State whether the line of the road mentioned in the 
order of July 23rd, 1869, was expected to run through Marmaton 
township, in which you then lived. 

Answer. It was, and the grade was afterward located through that 
township by the Fort Scott and Allen County Railroad Company. 

Question 11. State through what townships the Fort Scott and 
Allen County Railroad Company located its grade in this county, 
and through what township the Tebo and Neosho, afterwards known 
as the Missouri, Kansas and Texas Railroad Company, located its 
road. 

(Objected to by complainant’s solicitor as immaterial, irrelevant, 
and incompetent.) 


Answer. The Fort Scott and Allen county road commenced at 
Fort Scott and run some three miles west through Scott township, 
then eight miles through Marmaton township, and some ten miles 
or more through Marion township. The Teboand Neosho road run 
throgh Scott township diagonally across the corner of Marmaton 
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township, and through Pawnee township; also across the corner of 
Walnut township. 

Question 12. Were you acquainted with one Joseph S. Emmert, 
whose deposition is on file in this case? If so, what official position 
did he occupy in this county, and when? 

Answer. I knew him well. He was county clerk of this county 
for, 1 think, two terms, and resigned that office during my term as 
county commissioner. 

Question 13. Please state if he is the same Joseph S. Emmert men- 

tioned in the order and proceedings of your board of county 
152. commissioners of the date October 13th, 1870, as set out in 
said “ Exhibit A,” attached to the deposition of L. B. Welch. 

Answer. He is. 

Question 14. Please state whether or not said Joseph S. Kmmert, 
the day that order was made, of October 13th, 1870, there, in the 
presence of your board of county commissioners, made a subscrip- 
tion for and on behalf of Bourbon county, Kansas, to the capital 
stock of the Fort Scott and Allen County Railroad Company in the 
amount of one hundred and fifty thousand dollars. 

Answer. I do not recollect his making any subscription; my im- 
pression is he was not to make the subscription until the company 
had performed a satisfactory amount of work on the grade ana until 
the condition set out in that order was complied with. 


This question and answer objected to upon the ground that the 
witness is not competent to testify as to the fact, and further that 
the order of October 13th, 1870, is in writing and speaks for itself, 
and the answer made is an attempted construction of the language 
of that order. 


Question 15. Do you mean to say that it is your impression and 
recollection that said Joseph 8. Emmert did not at that time make 


such subscription ? 


(Objected to for same reasons as above.) 


Answer. I don’t recollect about it; my impression is he did not. 
Question 16. Did you or Mr. D. Gardner, then also a member of 
your board of county commissioners, on or about June 6th, 1871, or 
at any other time, in your presence, state to Mr. Smith, the complain- 
ant in this ease, that all of the proceedings with reference to this 
bond election for aid to this East and West road, afterwards organ- 
ized under the name of The Fort Scott and Allen County 
153. + Railroad Company, were legal and valid, and assure him 
such bonds would be issued? State what your recollection 
is on that subject. 
Answer. I have no recollection of ever meeting Mr. Smith. 
Question 17. Do vou think either you or Mr. Gardner in your 
presence ever made any such statements to Mr. Smith? | 
Answer. I have no recollection of any conversation with Mr. 
Smith. 
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Cross-examination : | 
: Question 18. You were a member of the board of county commis- ' 


sioners, Mr. Cobb, at the time this proposition was submitted—to | 
vote bonds to the railroad on the north side of the Marmaton river , 
to the west line of Bourbon county—complied with a proposition to 

ralidate the election of May, 1867, were you not? 

Answer. I was. 

Question 19. How came you to submit that proposition, Mr. Cobb? 

Answer. There was a request from the people in my commissioner - 
district that influenced me. ; | 

Question 20. Did you, as such commissioner, purpose or intend to , 
commit any fraud upon the people of Bourbon county by submit- 
ting that proposition in the form in which it was submitted, or was 
| it done with an honest, public purpose and in good faith? 
| Answer. We intended to commit no frauds; it was done in good 
faith. 

Question 21. Was the proposition fully, freely, and fairly dis- 
cussed and understood by the people of Bourbon county, to your 
knowledge? 

Answer. So far as I know, it was. 

Question 22. There had been a canvass of the vote at the election 
in May, 1867, and the election had been declared carried. Is not 
that true? 

Answer. That is true. 

Question 23. At the time of the making of the order of 

154 July 25rd, 1869, had any proceedings been begun, either in 

the courts or before the board, to set aside the canvass of the 
election in May, 1867, and declare the same invalid? 

Answer. ‘To my knowledge there had not been any action com- 
menced in any of the courts. 

Question 24. At that time that canvass then stood as part of the | 
4 established records of Bourbon county, did it not, declaring the 
nt election of May, 1867, carried ? 

Fi Answer. It did. 

| Question 25. The result of May, 1867, involved the right on the | 
part of the commissioners to issue bonds to the Tebo and Neosho | 
railroad, and the election in 1869 was merely intended by you, as » 
commissioners, to ratify and confirm the authority conferred by the 

election in May, 1867, and no new proposition was in fact submitted. 

Is not this true? 

Answer. That is true. | 

Question 26. Upon the faith of such ratification and confirmation, 
and upon the performance of the acquirements of the proposition 
of May, 1867, you issued the bonds to the Tebo and Neosho rail- 
road, did you not? 

Answer. We did. 

Question 27. Are you prepared to state positively and within your 
own knowledge that Joseph S. Emmert never subscribed to the 
capital stock of the Fort Scott and Allen County Railroad Company 
in conformity to the order of the board before recited ? ' 

Answer. I am not. 
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‘Re-examination by defendants’ solicitor: 

Question 28. You do state it, however, as your impression and 
belief that Mr. Emmert did not make such subscription in the 
presence of your board upon the day he was appointed as subscrip- 
tion agent, do you not? 

(Objected to by complt’s solicitor as immaterial.) 

155 Answer. It is my impression he did not. Ido not want to 
say I believe he did not, as belief is founded on something 
more than impression. 

Question 29. Was it not a matter of common knowledge among 
the people of this county on the 23rd day of July, 1869, and for quite 
a long time prior to that date that the returns from all of the town- 
ships of the election of May 7th, 1867, had not been counted & can- 
vassed and that the vote at that election had actually been against 
the issuance of the bonds known as the Tebo and Neosho railroad 
bonds, and that such election was generally believed to invalidate 
the issuance of such bonds? 

(Objected to as incompetent & immaterial and because the elec- 
tion had been declared carried by a canvass of the proper officers, 
which amounted to a judicial determination of all the facts involved 
in such canvass, which canvass was still on record and unannulled.) 

Answer. Everybody knew that the Franklin township vote was 
not canvassed, and that if it had been canvassed the vote would 
have been in opposition to the issuance of said bonds, instead of in 
favor thereof. I do not think the validity of that election was dis- 
cussed outside of the board of commissioners. 

Question 30. In which of these two railroad schemes mentioned 
by you did the people of your township and of the township west of 
you take the greatest interest pending the election of August 24th, 
L869? 

(Objected to by complainant’s solicitor as immaterial.) 

Answer. They took the most interest in the Fort Scott and Allen 


County railroad, but voted against both quite strongly. 
| D. R. COBB. 


There not being time to complete the taking of these depositions, 


the further taking thereof is adjourned until to-morrow morning, 
April 28th, 1883, at nine o’clock a. m.,at the same place. 


W. J. BAWDEN, 
Notary Public. 
156 SATURDAY, April 28th, 1883. 
The taking of these depositions is hereby resumed pur- 
suant to adjournment. 
Present: Same as yesterday. 
L. B. Wercn, of lawful age, being produced, cautioned, and by 
ine first duly sworn, on bis oath deposes and says: 


Question 1. —. 
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—. My name is Lewis B. Welch; my age is forty-four years; my 
occupation is county clerk of Bourbon county, Kansas; have been 
such clerk ever since January 10th, 1880; my residence is Fort 
Scott, Bourbon county, Kansas; I have resided in this county about 
twenty-two years. 

Question 2. State if you have in your possession as such county 
clerk the record of proceedings of the board of county commissioners 
of said county from and including the year 1867 up to the present 
time, and including the record and proceedings of said board with 
reference to an election with reference to the issuing one hundred 
and fifty thousand dollars of the bonds of said county and sub- 
scribing that amount to the capital stock of any railroad company 
now organized or that shall be organized hereafter that shall con- 
struct a railroad commencing at a point on the Tebo and Neosho 
railroad running westward via Fort Scott as ordered to be held on 
the 7th day of May, 1867, and subsequent proceedings with refer- 
énce to the issuance of such bonds; and, if so, will you attach a true 
and complete copy of such proceedings relating to such election 
and the issuance of such bonds? 

(Objected to by complainant’s solicitor as immaterial and not 
relevant to any proper or lawful issue in this suit.) 


Answer. I have in my possession as such county clerk the records 
of the proceedings just referred to, and do herewith produce and 
attach hereto as a part of ny deposition a true and complete certi- 
fied copy of all the proceedings of said board with reference to said 

election and the issuance of said bonds as the same appears 
157 ~—in the written records of the proceedings of the said board in 
my office, as also of all papers and files in relation thereto 
us the same now are and appear in my office, marked “ Exhibit 


No. 1.” 
L. B. WELCH. 


I hereby certify that the certified copy of the record of proceedings 
referred to by the witness, L. B. Welch, is hereto attached and 
marked “ Exhibit No. 1.” 

[SEAL. |} W. J. BAWDEN, 
Notary Public. 


CHARLES Fircu, of lawful age, being produced, cautioned, and by 
me first solemnly sworn, on his oath deposes and says: 


Question 1. —. 

—. My name is Charles Fitch ; my age is fifty-three years; my 
occupation, deputy treasurer of Pawnee county; my residence is at 
Larned,in Pawnee county, Kansas; | resided in Fort Scott, Kansas, 
continuously from the spring of 1866 until September, 1874; I was 
appointed county clerk of Bourbon county, Kansas, on the 18th day 
of February, 1869, and filled the office until the 10th or 12th of 
January, 1872; I succeeded Joseph S. Emmert in said office. 

Question 2. Calling your attention to “ Exhibit A,” attached to 
the deposition of L. B. Welch, as taken on the 12th day of August, 
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1582, it appears that the notice of the election, as ordered upon the 
23rd of a 1869, is not included in said “ Exhibit A.” Will you 

please state if the printed notice marked “ Exhibit A” and attached 

to the de peaitlen of R. P. Rice is the notice of that election, as pub- 

lished by you as county clerk ? , 
(Objected to by complainant’s solicitor as immaterial.) 


Answer. It is, unquestionably. 

Question 3. What newspaper was the official paper of Bourbon 
county, Kansas, during the year 1869? 

(Objected to by complainant’s solicitor as incompetent, immate- 
rial, & irrelevant.) 


158 Answer. The Fort Scott Weekly Monitor. 
Question 4. Are you the C. Fitch whose name appears 

signed as county clerk to that notice of election ? 

Answer. I am. 

Question 5. Calling your attention to the entry in said “ Exhibit 
A,” attached to tie deposition of the said L. B. Welch, of the pro- 
ceedings of said board, of date of October 13th, 1870, appointing 
Joseph 5. Emmert subscription agent to subscribe one ier 0 and 
fifty thousand dollars for and in the name of Bourbon county, Kan- 
sas, to _ capital stock of the Fort Scott and Allen County Railroad 
Company, I will ask you to state if you was present as such county 
clerk at th at session of said board on that day. 

Answer. I was. 

Question 6. Please state whether said Joseph S. Emmert did on 
that day, in the presence of said board, o-, such subscription to 
the capital stock of the Fort Scott and Allen County railroad. 


(Objected to by complainant’s solicitor as RIOR. HIE 


Answer. I cannot be positive on that. | believe he did not. 
Question 7. Please state if it is not a fact that there was consider- 


ble discussion and controversy on that day between the board of 


commissioners and the officers of the railroad company with refer- 
ence to that matter. 

(( \bjiected to by complainant's solicitor as incompetent, irrelevant, 
and immaterial.) 

Answer. Whenever the questions came up they were freely dis- 
cussed. I cannot give the names of those who were present that 
day, but there was some discussion that day. It was freely discussed 

that day. 


159 Question 8. Calling your attention now to the entry of 


Ju ly 2nd, 1870, of the proceedi ngs Of Sal id board of commis- 
sioners, as set out in “ E chibit No. 1,” attached to the deposition of 
L. B. Welch, taken to-day in your presence, appointing J.5. Iim- 
mert trastee for the delivery of one hundred and fifty thousand dol- 
lars of the bonds of said county to the Tebo and Neosho Railroad 
Company, I will ask you to state if you remember the fact of his 
being appointed such trustee. 
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(Objected to by complainant’s solicitor as immaterial, incompe- 
tent, and irrelevant.) 


Answer. I was present and recollect the appointment. 

Question 9. Please state whether or not such bonds did, in fact, 
pass into the possession of said J. S. Emmert, and what, in fact, Wi is 
done with ref rence to the delivery thereof—by whom were they 
delivered and to whom? State the facts and circumstances. 


(Objected to by complainant’s solicitor as immaterial, incompe- 
tent, & irrelevant.) 


Answer. The name of the company was changed to the Missouri, 
Kansas and Texas Railroad Company, who used such diligence in 
the construction of their road to Fort Scott that the bonds never 
went into the custody of J.S. Emmert, and I delivered the bonds 
myself to P. A. Ladue, with the written consent of David R. Cobb, 
acting.chairman of the board, on the 5th day of November; 1870, at 
my office in the court-house, in the city of Fort Scott, Kansas, all of 
which was afterward reported to the board of commissioners and 
approved by them and entered in the proce edings of the board of 
January 2nd, 1871. 

Question 10. Please state whether a profile and map of the Fort 

Scott and Allen County railroad was at any time filed in your 
160 office during the period you was such county clerk 


(Objected to by complainant’s solicitor as incompetent and not the 
proper way to prove the fact.) 


Answer. I am positive there was no map or profile of that road 

filed in my office at any time during my official terms. 
Cross-examination by complainant’s solicitor : 

Question 11. Are you prepared to state positively and from your 
own knowledge that Joseph 8. Emmert did not subseribe to the capi- 
tal stock of the Fort Scott and Allen County Railroad Company in 
conformity to the resolution appointing him as the agent of the 
county so to do? 

Answer. From my own positive knowledge, I cannot state, but as 
to that particular day, before referred to in my testimony, I am 
fully satisfied he did not subscribe. 


CHARLES FITCH. 
J. H. Brown, of lawful age, being produced, cautioned, and by me 


first solemnly sworn according to law , deposes and says: 


My name is James H. Brown ; my age is fifty-one years ; my resi- 
dence is and has continuously been, since December, 1866, 


am the county treasurer of Bourbon county, Kansas, and have been 
such treasurer ever since the second T uesday of October, A. D. 1880. 
I was county clerk of said county of Bourbon from the second Mon- 
day in January, 1872, to the second Monday of January, 1880. 
Question 2. ‘State whether any profile and map of the Fort Scott 
and Allen County railroad or of the Fort Scott, Humboldt and 


THE BOARD OF COUNTY COMMISSIONERS. &¢. LO] 
Western railroad, as it was afterwards known. was filed in vour 
office during the time you was such county clerk. 
(Objected to by complainant’s solicitor as incompetent.) 
Answer. There was none filed during my term. 


JAMES H. BROWN. 


G. B. PHINNEY, of lawful age, bi ing produced, cautioned, 
lol and by me first duly worn according to law, says: 


Ques. ]. 

—. My name is Gearge B. Phinney. My age is thirty-eight years. 
My place of residence, Fort Scott, Kansas. My occupation is that of 
civil engineer. 

Question 2. State if you were conuected with the St. Louis, Fort 
Scott and Wichita railroad; and, if so, in what capacity. 

Answer. I was, as civil engineer. My position was that of chief 
engineer. 

Question 3. How much of the old grade of the Fort Scott, Hum- 
boldt and Western railroad in this county did your company make 
use of in building their road ? 

Answer. About eighteen miles from Fort Scott, west. 

Question 4. What was the condition of that old grade when your 
company commenced work on it? 


(Objected to by complainant’s solicitor as immaterial & incompe- 
tet.) 


Answer. Most of the cuts were narrow. ‘The banks were narrow; 
they run from seven to eight feet wide on top. There were some 
very heavy grades—seventy-five to ninety feet to the mile. 

Question 5. State if the condition of the cuts and embankments 
was such as to show that it never had been constructed to the usual 
and necessary width for railroad purposes; and,if so, how you know 
it to be so. 


(Objected to by complainant’s solicitor on the ground that the 
question leads and suggests the answer of the witness, and because 
the same is irrelevant and immaterial.) 


Answer. If for a narrow-gauge road it might have been of suffi- 
cient width, but not for a standard gauge. I know it because the 
material was not at the bottom of the slopes at the fills that would 
have been there had it been constructed of sufficient width for a 

standard gauge. 
162 Question 6. State about how much was necessary to be 
done on that old grade occupied by your road in order to 
utilize it. 

Answer. About one thousand dollars per mile for the grading out- 
side of the bridging, and one thousand to twelve hundred per mile 
for bridging. 

Question 7. State to what extent this additional expenditure was 
made necessary by reason of insufficiency of the original work, 
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(Objected to by complainant’s solicitor as immaterial, incompe- 
tent, & irrelevant.) 


Answer. The whole of it. 

Question 8. Was there anything in the condition of the old grade, 
beyond the point where your road now leaves it to the west line of 
this county, as a reason why your company abandoned it? And, if 
so, state what it was. 

(Objected to by complainant’s solicitor as immaterial and incom- 
petent.) 


Answer. The expense of getting it in condition and getting a 
cheaper line the other way. It was expensive to get it in order, and 
cheaper to build a new line where we did. 

Question 9. State why it would have been so expensive to make 
use of that old grade. 

{Objected to as before, as incompetent.) 


Answer. On account of the heavy grades that would have to been 
cut down through rock, and the condition of the bank, which was 
nearly all gone from there to the Marmaton cossing, and the put- 
ting in a Howe truss at the Marmaton, which we got rid of by that 
route. I remember now that the Marmaton crossing is not in this 
county. 

Question 10. Was not the cost of this kind of railroad work greater 
in 1871 and 1872 than at the time your road was built, and how 
much greater ? 

Answer. I know, in Illinois, where I was then working, it 
163 was then very much greater than at the time our road above 
mentioned was built, in 1881 and 1882. 


Cross-examination by complainant’s solicitor : 


Question 11. When did you first go over this line, Mr. Phinney ? 

Answer. About two years and a half ago. 

Question 12. Did you make those measurements of which you 
speak at that time? 

Answer. | did not. 

Question 13. When did you make them ? 

Answer. When I relocated the line on the old grade, two or three 
months after. 

Question 14. Do you know how long this grade had been con- 
structed when you first saw it? 

Answer. I do not. | 

Question 15. Could you. find in the general direction your line 
traversed any line parallel with this grade—and when I say parallel 
[ mean running in the same general direction—that would have 
been cheaper, more available, and would have furnished better grades 
over which to construct a railroad ? 

Answer. Yes, sir; I did. 

Question 16. Why, then, did you determine to utilize the work of 
the old road ? 
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Answer. Because that was not left to me. 

Question 17. I understand you to say that you were chief engineer 
of the road. Is it not the duty of that officer of the road to make 
preliminary and trial surveys, and from them to choose and deter- 
mine the best line for a railroad and to locate the same ? 

Answer. That is generally the case; in this case it was not. 

164 The company decided on the line. I told them I thought it 

would be better to relocate the road than to build on the old 
grades. They, however, chose the other 

Question 18. In the maintenance of the track of a railroad is it 
hot customary immediately after the completion of a new line of 
road to keep in employment a much larger force of track laborers 
to surface up, straighten, and perfect the work than later after such 
work has been done? 

Answer. Yes; from two to three men to the section 

Question 19. What ts the character of the earth for the most part 
through which the excavations are made and which is used upon 
the dumps or fills along the elohteen mniles traversed by the St. 
Louis, ort Scott and Wichita rallroad ? 

Answer. The banks are mostly of black soil and clay; mostly 
black soil. The cuts are through clay and some rock and a little 
solid rock. 

(uestion 20. What is the character of the earth used in the fills, 
so far as relates to its quality of close and solid packing in place? 

Answer. It is generally good 

Question 21. Did you make actual measurements over the entire 
eighteen miles as to the extent of the work remaining undone on 
that grade? 

Answer. It was cross-sectioned under my charge. 

Question 22. What is your experience of the loss or determination 
of earthwork of the character you describe after being set up and 
abandoned to the elements for a period of eight or nine years ? 

Answer. I am not familiar enough with old roads to answer that 
question satisfactorily. 

Question 20. You have testified that it cost your company from 
two thousand to twenty-two hundred dollars per mile to grade and 

bridge this eighteen miles of this old road used. How much 
165 would it have cost per mile to have produced a similar 

amount of work upon a new line through the same section of 
country ¢ 

Answer. About four thousand to four thousand five hundred dol- 
lars per mile. 

Question 24 Does that estimate include the necessary culverting 
upon such new line of road? 

Answer. Of course that is included. 

Question 25. Did you go over the entire line of this old grade and 
make measurements from a point west of the county line to Hum- 
boldt, Kansas? 

Answer. Only seven or eight miles the other side of the county 
line. 

Question 26. What is your present employment? 
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Answer. I am city engineer of the city of ort Seott. 
Question 27. How long have you been in that employment? 
Answer. About two months. 


Re-examination by defendant’s solicitors: 
Question 28. What was your understanding as to the time when 


this old grade was constructed ? 
Answer. About ten years before our company took it. 


. Question 29. Is it not the fact that your company built its road ihe 
. to Iola instead of Humboldt largely because of the fact that it could | 


and did obtain a considerable amount of municipal aid bonds, if it 
built to that point, from municipalities in Allen county ? 


(Objected to by complainant’s solicitor as incompetent, immate- 
rial, & irrelevant.) 

Answer. That was one reason, and also to avoid the heavy grades 
on the other line. 


B. PHINNEY. 


166 KE. M. Hutert, of lawful age, being produced, cautioned, 
and duly sworn according to law, on his oath deposes and 
says: 
peser rae 1. 
| My name is E. M. Hulett; my age is forty-three years; my resi- e 
| dence, Fort Scott, Kansas; my occupation, a lawyer. | 
| A paper here shown witness, which he is asked to attach as a part 
of his deposition, which I certify is accordingly done and marked | 
| “Exhibit A.” 
[SEAL. | W. J. BAWDEN, 


Notary Public. 


Question 2. I will ask you to state if you are the E. M. Hulett 
whose name is subscribed to said “ Exhibit A” as one of the direct- 
ors of the Fort Scott and Allen County Railroad Company ? 

A. I am. 

Question 3. Who, of the parties named in said Exhibit A as con- 
stituting the first board of directors, were then residents of Bourbon 
county, “Kansas? 

Answer. B. P. McDonald, George A. Crawford, John G. Stuart, 
John S. Redfield, S. A. Manlove, L. P. Foster, E. Jones, John W. 
Wells, and myself. 

Question 4. How long did those parties continue in the directory 
of that company ? 

Answer. I think all of them did until it was changed to the name 
of The Fort Scott, Humboldt, and Western Railroad Company, and 
after that the most of them continued as long as the Fort Scott, 
Humboldt, and Western Railroad Company preserved an organiza- 
tion or transacted any business. I think all continued, e xcept ve 4 
Foster and John W. Wells; my impression is that they ‘dropped out. 

Question 5. When did your board of directors cease to meet or to 
, do any business? 
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Answer. I think it was in the summer or fall of 1872. 

Question 6. State whether your relations or representative 

167 character, as one of the directors of that company, or of any 

of the other directors who resided in this county, changed In 

any respect from the time the company was organized until it finally 
ceased to act. 

Answer. I do not think they did. 

Question 7. What resources, if any, did your company have other 
than the alleged subscription of Bourbon county, from the first of 
June, 1871, until your company ceased to act, for the purpose of 
constructing the road through this county and other expenses of the 
company ¢ 

Answer. We had and counted as our resources for the building — 
that road SOC bonds voted by townships In Allen county and of 
Humboldt City. We also had some mortgage bonds that we issued. 
There was about sixteen thousand dollars of mortgage bonds issued, 
all of which was expended in Allen county and in the city of Hum- 
boldt. The corporation had no other resources. 

Question 8. What portion of those resources were available for 
use In Bourbon county ? 

Answer. We had appropriated one hundred thousand dollars of 
the Bourbon county bonds, to be paid to Franklin C. Smith when 
he had completed his contract from the city of Fort Seott to the 
bluffs on the western border of this county, and twenty-five thou- 
sand more of them upon the completion of his contract from those 
Lluffs to the city of Humboldt, and also all of the bonds of Hum- 
boldt and the township of Allen county upon completion of the last- 
mentioned portion of the line. The other twenty-five thousand 
dollars of Bourbon county bonds, together with the entire mortgage 
bonds of, 1 think, sixteen thousand dollars per mile, were appro- 
priated to one Shepherd in a contract with him for the purpose of 
securing the right of way, tying, ironing, and operating the railroad. 
The only portion of those mortgage bonds we could ever negotiate 

was about sixteen thousand dollars. 
168 Question 9. What portion of your road, if any, was com- 
pleted and ironed ? 

Answer. That portion that connected the Missouri, Kansas and 
Texas railroad with the Leavenworth, Lawrence and Galveston rail- 
road in the city of Humboldt, Kansas, a distance of avout one mile, 
and that only. 

Question 10. State whether the complainant assigned his contract 
and the rights accruing thereunder to any party; and, if so, to whom 
and when. 


(Objected to by comp. solicitor on the ground that it is Incompe- 
tent, immaterial, and irrelevant.) 


Answer. I think it was in 1871 that Messrs. Ray and Whitney 
came to the board of directors of the railroad company with an order 
from F. C. Smith or F. C. Smith & Co., directing the railroad com- 
pany to pay to Ray and Whitney all bonds or moneys that might 
be coming to him, or might thereafter come to him, under his con- 
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tract with the railroad company upon their completion of said con- 
tract in accordance with the terms thereof. I do not know the exact 
date, but it was just before Ray and Whitney did any work. That 
order was received by the president of the company, John 8S. Red- 
field. The board was called together by said president, and the 
company concluded to accept it, and did so. When Ray and Whit- 
ney claimed they had completed the contract in accordance with the 
terms thereof they called upon the board and demanded the Bour- 
bon county bonds in accordance with the provisions of the contract, 
amounting to one hundred and twenty-five thousand dollars. The 
board appointed a committee to go to the board of county commis- 
sioners and get the bonds. I was one of the committee. The com- 
mittee went there & met the board of county commissioners while 
they were in session. The board of commissioners said they would 
take it under consideration and give us an answer after dinner. 
169 In pursuance of that appointment the committee met them, 
I think, the same day. Again the county commissioners in- 
formed us they must decline to issue the bonds. 
Question 11. What has become of that order given by Franklin 
C. Smith to Ray and Whitney, above mentioned by you? 
Answer. I do not know. 


There not being time to complete the taking of these depositions, 
the further taking of the same is adjourned until Monday morning, 
April 30th, 1883, at 9 o’clock a. m. 

W. J. BAWDEN, 
Notary Public. 
Monpbay MorninoG, April 30th, 1885. 
Pursuant to adjournment the taking’ of these depositions is re- 


sumed. 

Present: Same as on Saturday. 

EK. M. Hucert, being further waived by defendants’ solicitor, says: 
— Question 12. What was the length of that old grade from Fort 
Scott west ? 

Answer. I think it was about forty-two miles. 

Question 13. State whether or not condemnation proceedings for 
the right of way were ever instituted by your railroad company. 

(Obj. to as immaterial.) 

Answer. There was not. 

Question 14. What was about the cost of right of way per mile 
at that time ? | 

Answer. In this county it was about five hundred dollars per 
mile. I know that by some that was acquired by purchase. 

Question 15. About how much right of way did your company 
acquire ? 

(Objected to by complainant’s solicitor as immaterial and incom- 
petent.) 


Answer. About six or eight miles. 
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Question 16. What position other than director did you hold as 
to the railroad company 4 
Answer. I was attorney of the corporation. 
Question 17. Please state your recollection as to whether or not a 
subscription was made by or on behalf of Bourbon county, 
170 Kansas, to the capital stock of the railroad company before 
mentioned. 
(Objected to by complainant’s solicitor as incompetent, immaterial, 
and irrélevant.) 


Answer. My recollection is indefinite, but my impression is that 
there was no subscription made in behalf of the county. 


Cross-examInation by complainant’s solicitor: 


Question 18. Are the names of those gentlemen appended to the 
charter which has been introduced and of those who constituted the 
directory of the Fort Scott and Allen County and the Fort Scott, 
Humboldt and Western Railroad Company during its actual exist- 
ence—are there any who were not at that time citizens of Fort Scott 
and Bourbon county ? 

Answer. Some of them were not citizens of Bourbon county or 
‘ort Scott; some were Allen county men; all were either citizens 
of Allen or Bourbon county. 

Question 19. How many were citizens of Bourbon county ? 

Answer. Of those who acknowledged the charter six were from 
Bourbon county and one from Allen ; of the directors nine were from 
Bourbon and three from Allen county. 

Question 20. Of those who appear as incorporators and directors 
from Bourbon county, may it not be truly said that they are all 
representative citizens of the wealth, enterprise, and business intelli- 
gence of Bourbon county ? 

Answer. They were substantial men both socially and finan- 
cially, and in that respect representative men. 

Question 21. Did the people of Bourbon county or not regard the 
extension of a road westwardly from Fort Scott, as proposed by the 
charter of the Fort Scott and Allen County Railroad Company, as a 

desirable, valuable, and important connection ? 
171 Answer. I think no one was opposed to the railroad, but 
there was a great deal of opposition to the voting of bonds 
and the policy of issuing bonds for that purpose. 

Question 22. Is it not true that the gentlemen who constituted 
the Bourbon county part of the promotors and directors of this rail- 
road went into this enterprise largely to benefit the community in 
which they lived, and in a public-spirited way rather than for per- 
sonal gain or advantage ? 

Answer. Yes. It was distinctly expressed frequently by those 
men that their purpose was to build a road and not to make an 
individual gain of it any further than they would gain by being a 
portion of the community. 

Question 23. Who drafted the contract with the complainant and 
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his associates, as mentioned and set out in complainant’s bill of 
complaint ? 

Answer. I did. 

Question 24. Did you, at the time of drafting that contract, be- 
lieve, and did the company whom you represented in that behalf 
believe, that you had a right to contract for the actual construction 
of the work ‘and to offer and agree to pay as consideration therefor 
the bonds to be issued by Bourbon county under the election of 
August, 1869? 

Answer. Yes, I did; and I think all the members of the corpora- 
tion did. | 

Question 25. You are the Mr. Hulett, counsellor-at-law, who ap- 
pears as one of the solicitors of the defendant, The Board of County 
Commissioners of Bourbon County, in this controversy, are you not? 

Answer. Iam; but I have had no connection with the case for 
about a year past, having retired from the practice of the law at that 


time. 
E. M. HULETT. 


B. P. McDona.n, of lawful age, being produced, cautioned, 
172 and by me first solemnly sworn according to law, on his oath 
says: 
My name is Benjamin P. McDonald; my age is forty-three years; 
my residence, Fort Scott, Kansas. 
Question 1. State if you are the B. P. McDonald whose name ap- 
pears in the charter of the Fort Scott and Allen County Railroad 
Company as one of its directors. 


Answer. I am. 
Question 2. State if your relations or represent itive ae aracter as 


director in that company or as director in the Fort Seott, Humboldt 
and Western Railroad Company,us it was afterwards known, changed 
in any respect during the time the corporation continued to act. 

(Objected to by complainant’s solicitors as immaterial.) 

Answer. No; they did not. 

Question 3. The last witness, Mr. E. M. Hulett, has testified, in 
your presence, with reference to an order having been given by F. 
C. Smith or F. C. Smith & Co. to Ray & Whitney for all the proceeds 
and consideration of the complainant’s contract by him mentioned. 
Please state your recollection with reference to that order. 


(Objected to by complainant’s solicitor as incompetent, immate- 
rial, and irrelevant.) 


Answer. Mr. Hulett’s statements are true and correct, as I remem- 
ber them. 

Question 4. State what your recollection is as to whether or not 
a subscription was in fact made by or on behalf of Bourbon county, 
Kansas, to the capital stock of the Fort Scott and Allen County Rail- 
road Company or of the Fort Scott, Humboldt and Western, as it 
was afterward called. 
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(( biected Lo by complainant’s solicitor as incompetent, immate- 
rial, and irrelevant.) 


Answer. I do not think it ever was made; that is my recollec- 
tion. ; 
173 Question 5. State if you were engaged in banking business 
in Fort Scott, Kansas; and, if so, at what time? 
Answer. I was; from 1860 to 1880. 
Question 6. State what the value of Bourbon county railroad aid 
bonds was in 1871 and 1872, as near as you can remember. 


(Objected — by complainant’s solicitor as immaterial and irrele- 
vant.) 


Answe I’. About sixty cents on the dollar. 


Cross-examination by complainant’s solicitor: 


Question 7. Were you in the board of directors at the time the 
contract was made with Franklin C. Smith & Co. to construct the 
road-bed of this road ? 

Answer. I think I was. 

Question 8. Did you, as such director, advise and order the mak- 
ing of such contract? 

Answer. | think I did. 

Question 9. Did you at that time understand and believe your 
colnpany to be authorized to make a contract for the construction 
of this road and to offer and agree to pay in consideration therefor 
the bonds to be issued by Bourbon county under the vote of August, 
LSOU? 

Answer. Yes; provided we complied with our contract with Bour- 
bon county, which entitled us to the bonds. 

(Juestion LO. Did you believe yoursel vi Sto be entitled to the bonds 
upon the performance of that contract by Franklin C. Smith & Co. 
in accordance with the terms and specifications of the same? 

Auswer. Not to the best of my recollection. 

Question 11. I hold in my hand the original contract now in ev1- 
dence in this case, and read therefrom the following: “And the 

party of the first part hereby agrees to pay Lo said parties 
174 of the second part the further sum of one hundred thousand 

dollars in bonds at par of Bourbon county, Kansas, and 
seventy thousand dollars in bonds at par of Humboldt township, 
Kansas, when the said road-bed shall be completed and the neces- 
sary and proper bridges, culverts, water-courses, ditches, and cattle- 
euards shall be fully built according to the terms of this contract by 
the parties of the second part from said point in the city of Fort 
Scott on to the Bluffs, in the eastern portion of Allen county,on the 
west side of the Marmaton river and to pay to said parties of 
the second part when the balance of said road-bed, to wit, from the 
line of said L., L. and Galveston railroad in Humboldt township, 
Allen county, Kansas, to the before-named point on the Bluffs, in 
the eastern portion of Allen county, Kansas, — fully completed and 
united according to contract, with all necessary bridges, culverts, 
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water-courses, ditches, and cattle-guards, the further sum of twenty- 
five thousand dollars in bonds at par of Bourbon county, Kansas.” 
How, if you remember, did the railroad company propose to acquire 
possession of the bonds so as to comply with this provision of the 
contract ¢ 

Answer. I do not remember exactly, but I suppose by complying 
with the conditions on which the bonds were voted. 

Question 12. Had the company at the time of entering into that 
contract any other resources than those bonds, or did they propose to 
acquire any other resources, and, if so, how, to comply with the pro- 
visions of the subscription ? 

Answer. Nothing but our mortgage bonds and stock, I believe; | 
do not remember any other resources. 

Question 18. Was there at that time any fund arising from indi- 
vidual stock subscriptions; and, if so, how much ? 

Answer. I do not remember whether there was or not. 
175 Question 14. Were those whocomposed the directory at that 
‘time from Bourbon county, Kansas, citizens representative 
of the wealth, enterprise, and business intelligence of said county or 
not? 

Answer. They were fair representative men. 

Question 15. What business positron did you occupy at that time? 

Answer. I was president of the First National Bank of Fort Scott. 

Question 16. Was there any other bank in Fort Scott at that 
time? 

Answer. I think there was a private bank at that time. 

Question 17. Who was George A. Crawford? 

Answer. He was a prominent business man of Fort Scott, and at va- 
rious times was president of the Fort Scott Town Company ; was pro- 
prietor of the Fort Scott Foundry and the “ Fort Scott Monitor.” 

Question 18. Who was John G. Stuart? 

Answer. He was in the wagon-making business and was a specu- 
lator. 

Question 19. Who was John 8S. Redfield? 

Answer. A practicing physician. 

Question 20. Who was 8. A. Manlove? 

Answer. I think he — deputy collector of internal revenue at 
that time. 

Question 203. Who were L. P. Foster, FE. Jones, and John W. 
Wells? 

Answer. They were farmers and merchants in the country dis- 
tricts of Bourbon county. 


Re-examination by defendants’ solicitor: 


Question 21. You speak of the necessity of complying with the 
contract of the railroad company with Bourbon county. Please ex- 
plain what you meant. 

Answer. I meant that before we were entitled to any bonds it was 
necessary for us to comply with the conditions on which the bonds 
were voted. 
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Question 22. Is it not a fact that the amount of individual 
176 subscriptions to the capital stock of your railroad company 
was small and was used up in the general expenses of the 
company ? 
Answer. I think it was; they were small, I know, and I think 
all paid and used up in expenses. 
Question 23. What has become of J. S. Redfield, 8. A. Manlove, 
and George A. Crawford ? 
Answer. J. S. Redfield is dead; 8S. A. Manlove resides in Arizona 
Territory, and George A. Crawford in Colorado. 


B. P. McDONALD. 


I, W. J. Bawden, a notary public within and for the county of 
Bourbon, in the State of Kansas, do hereby certify that T. W. Chap- 
man, C. G. Waite, R. P. Riee, D. R. Cobb, L. B. Welch, Charles Fiteh, 
James H. Brown, G. B. Phinney, E. M. Hulett, and B. P. MeDonald 
were by me first severally sworn to testify the truth, the whole truth, 
and nothing but the truth, and that the depositions by them respect- 
ively subscribed, as above set forth, were reduced to writing by my- 
self in the presence of the witnesses, respectively, and were respect- 
ively subseribed by the said witnesses in my presence, and were 
taken at the time and place in the annexed agreement specified ; 
that I am not counsel, attorney, or relative of either party, or other- 
wise interested in the event of this suit, and that said depositions 
were commenced at the time in the notice specified and continued 
by adjournment from day to day, as above stated. 

li testimony whereof I have hereunto subscribed my name and 
iffixed my notarial seal ‘this 30th day of April, A. D. 1883, at the 
city of Fort Scott, county of Bourbon and State of Kansas. 

My commission expires March 4th, 1884. 

[ SEAL. | W. J. BAWDEN, 
Notary Public. 
Lid Witness fees: 


T. W. Chapman, l day, oS (oe. fe ci 
C. G. Waite. = 8 Bee eee TA eect eee 
I). R. Cobb, 2 © Bie we 7) OCF ee eee 
Charities Fiten. 36 ..* . Fee Bee Bec cinnice eee eee 
Notary’s 1008 2.20.0 cccccdonuewenneses concnounsneeones 12 7d 


Witnesses’ and notary’s fees paid by the defendant, Board of County 
Commissioners, Bourbon Co., Kansas. 
“ ExuHisit A.” 
Pailroad lection. 


Proposition for $150,000 bonds to be submitted to the electors of 
Bourbon county on Tuesday, the 24th day of August, 1869. 


At a meeting of the Board of County Commissioners of Bourbon 
County, Kansas, held on the 25d day of July, A. D. 1869, the follow- 
ing proceedings were had in relation to a railroad election, to wit: 
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Be it ordered by the County Commissioners of the County of 
Bourbon and State of Kansas, That there be subscribed in the name 
and for the benefit of the county of Bourbon, in the State of Kan- 
sas, one hundred and fifty thousand dollars to the capital stock of 
any railroad company now organized, or that shall be organized 
hereafter, that shall construct a railroad commencing at the city of 
Fort Scott, in the county and State aforesaid, runntng from thence 
west north of the Marmaton river, upon the most practical route in 
general direction of Humboldt, Allen county, Kansas, and that the 
bonds of said county be issued to said company for the payment of 
said subscription, said bonds to be payable within thirty years from 

the date thereof, and bearing interest, payable semi-annually, 
178 at the rate of seven per cent. per annum. 

Provided, That said bonds shall not be issued until the ques- 
tion shall have been submitted to a vete of the qualified electors of 
the county of Bourbon aforesaid, and shall have received a majority of 
the votes cast upon said proposition in favor thereof, in pursuance 
of the provisions of the statutes in such case made and provided, and 
that said question shall be submitted to said electors at a special 
election on Tuesday, the 24th day of August, A. D. 1869. 

At the said election the votes shall be cast “ for railroad bonds ” 
and “against railroad bonds,” and if it shall appear upon a canvass of 
the votes cast at said election by the proper officers according to law that 
a majority of the votes cast upon said question are in favor of the said 
subscription, then theabove order shall be carried into practical opera- 
tion by the issuing of the bonds tosaid company whenever the County 
Commissioners of Bourbon County are satisfied that the bonds herein 
provided for, with the other resources of said company, shall be suf- 
ficient and adequate to complete the construction of the road-bed 
ready for the iron from the city of Fort Scott to the west line of 
Bourbon county ; and whereas some question has arisen as to the pro- 
priety and legality of subscribing the stock and issuing the bonds 
provided for by the election of the 7th of May, A. D. 1867, to 
the Tebo & Neosho railroad; and whereas it is considered that the 
foregoing order, in addition to the one affirmed on the 7th of May, 
1867, aforesaid, will be generally satisfactory to the people of the 
county : 

' It is therefore ordered and provided that the decision of this ques- 
tion by the qualified voters of said county at the said election in 
favor of such subscription shall be also a decision in favor of the 

former subscription of the 7th of May, 1867, being made at once 
17% tothe Tebo & Neosho Railroad Company; and the Board of 

County Commissioners will accordingly in such ease make the 
subscription authorized by said election of May 7th, 1867, and will 
issue the bonds therein provided for as soon as the terms and con- 
ditions of said subscription are complied with by said railroad com- 


pany. 


D. GARDNER, Cl’n of Bd, 
L. ROBERTS, 
DAVID R. COBB, 

Com’s. 
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STATE OF KANSAS, se 
Bourbon County, { eck 

I,C. Fitch, county clerk in and for the aforesaid county and State, 
do hereby certify the above and foregoing to be a correct and true 
copy of the original order for an election to vote for and against 
issuing bonds to beheld on the 24th day of August, A. D. 1869, now 
on file in my office. 

In witness whereof I have hereunto set my hand and affixed my 
official seal on this 23rd day of July, A. D. 1869. 

C. FITCH, 
County Clerk. 
Notice. 


The said election will be held in all respects in conformity with 
the general election law of the State, and the canvass will take place 
on the Friday next following at 10 o’clock a. m. 

The ballots to be sealed up in separate envelopes and transmitted 
to this office with the poll-books. 

by order of the board. 

G. FITCH, 
Alw4 County Clerk. 


Press & Post copy, each one time. 
exhibit “A.” 
“Exuisit B.” 
To the tax-payers of Bourbon county : 
| By reference to a call published elsewhere it will be seen that the 
‘ounty Commissioners of Bourbon county have submitted the ques- 
tion of subscribing more bonds in aid of railroads. The 
iSO amount of bonds you are called upon to vote is $150,000, to 
aid in the building of a railroad through Bourbon county 
from east to west, up the north side of the Marmaton river, which, 
f carried—and we trust it will be carried—will also confirm the 
Vote of May 7, 1867, which gave to “any railroad company which 


‘is now or may hereafter be incorporated ” to connect with the Seda- 


lia railroad on the east the sun of $150,000 in county bonds. 

This, at first thought, may to some seem a large amount of bonds 
to give to railroads; but when we consider the advantages to be de- 
rived from it we cannot help being convinced that to vote the bonds 
is the best thing our county could do. It will secure beyond the 
possibility of a doubt a line of railroad through our entire county 
from east to west and will secure railroad facilities to all portions of 
the county. No farmer in Bourbon county will then be under the 
necessity of hauling grain and other farm products, at farthest, 
more than ten miles, while it will bring two-thirds of the citizens of 
the county within five miles of a depot. It will give to our county 
thirty miles additional railroad and three more depois in the county, 
besides the machine-shops of the Tebo & Neosho railroad, all of 
which will become taxable property. The building of the road alone 
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will increase the real property of the county, putting it down at the 
very lowest estimate, $400,000, which will pay the interest of the 
whole amount of bonds you are asked to subscribe to railroads. It 
will increase the aggregate wealth of the county at the rate of a 
million of dollars a year, and bring a rich class of immigrants to us, 
who will help pay our taxes and enrich our county. The question 
is submitted to you, and it is for you to say, whether Bourbon county 
shall be the first county in wealth and population (excepting Leav- 
enworth) in the State, or whether it shall be a fifth, sixth, or seventh 
rate county. 
181 Our county commissioners have so worded the proposition 
submitting the question of voting bonds as will guard your 
interest and the best interest of the county. The proposition, voting 
bonds to be expended on a road extending west from this place up 
the north side of the Marmaton, cannot be issued to another road 
extending in another direction. It must be expended as provided 
for in the call submitting the question for a vote. If you vote for 
the proposition you are certain of securing a railroad; if you vote 
against the proposition there is no certainty that you will ever get 
a road through the county from east to west. 


a ? 
182 Exuipsit No. 1. 
Railroad Election. 


Proposition for $150,000 bonds to be submitted to the citizens of. 
Bourbon county on the 7th day of May, 1867. + 


At a meeting of the Board of County Commissioners of Bourbor!* 
County, Kansas, on the 8th day of March, A. D. 1867, the following®¢ 
proceedings were had in relation to a railroad election, to wit: ol 

Be it ordered by the County Commissioners of Bourbon County.° 
Kansas, That there be subscribed in the name and for the benefit o'@5 
the county of Bourbon, in the State of Kansas, one hundred anc 
fifty thousand dollars to the capital stock of any railroad compan.“ 
now organized, or that shall be organized hereafter, that shall con-'Y> 
struct a railroad commencing at a point on the Tebo & Neosho!® 
railroad running westward via Fort Scott, and that the bonds of 
said county be issued to said company for the same, said bonds to be * 
payable within thirty years from the date thereof and bearing in- ' 
terest at the rate of seven (7) per centura per annum : Provided, That 
said bonds shall not be issued until the question shall have been 
submitted to a vote of the qualified electors of the county of Bour- 
bon, and shall have received a majority of the votes cast in favor 
of the same in pursuance of the provisions of an “Act to authorize 
counties and cities to issue bonds to railroad companies,” approved 
Feb. 10th, 1865, and that said question shall be submitted to said 
electors at a special election on the 7th day of May, A. D. 1867. 

At said election the votes shall be cast “ for railroad bonds ” and 
“against railroad bonds;” and if it shall appear upon a canvass of 
said votes by the proper officers according to law that a majority of 
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the votes cast are in favor of the said subseription, then the above 
order shall be carried into practical operation by the issuing 
ISS of said bonds to said COMpany whenever the County Com- 
missioners of Bourbon County are satisfied that the road-bed 
of the Tebo and Neosho railroad is completed to such a point that 
the amount of said bonds shall be suthcient and adequate to con- 
struct the road-bed and connect the said point with the city of Fort 
scott. 
(Signed) J. R. MORLEY, 
C. W. JOHNSON, 
A. C. PRIM, 
Com rs. 


Attest: J. S. EMMERT, Cler/ 


STATE OF KANSAS, \ 
County of Bourbon, | ; 


[, J.S. Emmert, county clerk in and for said county, do certify 
that the above is a correct COpy of the order for an election to vote 
for and against issuing bonds to be held on the 7th day of May, 1867, 
now on record in my office. 


In witness whereof I have hereunto set my hand and the county 
seal this 25th day of March. A. D. 1867 


[seat.] J. S. EMMERT, 
County (Vi rk. 


heailroad LE clion. 


} 


Proposition for S$ 150.000 bonds LO be submitted Lo the citizens of 


th dav of May. 1867. 


bourbon county on the 7 
Ata meeting of the Board of County Commissioners of Bourbon 

County, Kansas, on the 4th day of April, A. D. 1867, the following 

proceedings were had in relation to a railroad election, to wit: 

\\ hereas Pa | petition from the legal voters of Bourbon cOouUnLY has 
this day been presented to the board asking that the question of 
submitting the issuing of one hundred and fifty thousand dollars in 
bonds to the Tebo & Neosho R. R. Company, Or any branch thereof 

leading from that railroad to the city of Fort Scott, be sub- 
1S4 mitted to the qualified voters of Bourbon county for the re- 

jection or approval on the first Tuesday (7th day) in May; 
and whereas said petition contains three hundred and one names, two 
hundred and eighty being required by law: Now, be it ordered by the 
County Commissioners of Bourbon County, Kansas, That there be 
subseribed in the name and for the benefit of the county of Bourbon, 
in the State of Kansas, one hundred and fifty thousand dollars to 
the capital stock of any railroad company now organized, or that 
shall hereafter be organized, that shall construct a railroad com- 
mencing at a point on the Tebo & Neosho railroad running west- 
ward via Ft. Scott, and that the bonds of said county be issued to 
said company for the same, said bonds to be payable within 
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thirty years from the date thereof and bearing interest at the rate 
of seven (7) per centuin per annum. 

Provided, That said bonds shall not be issued until the question 
shall have been submitted to a vote of the qualified electors of the 
county of Bourbon, and shall have received a majority of the votes 
‘ast in favor of the same, in pursuance of the provisions of an “Act 
to authorize counties and eities to issue bonds to railroad companies,” 
approved February 10th, 1865, and that said question shall be sub- 
mitted to said electors at a special election on the 7th day of May, - 
A. D. 1867. At said election the votes shall be east “for railroad 
bonds” and “against railroad bonds;” and if it shall appear upon 
a canvass of said votes by the proper officers according to law that 
a majority of the votes cast are in favor of the said subscription, then 
the above order shall be carried into practical operation by the issu- 
ing of said bonds to said company whenever the County Commis- 
sioners of Bourbon County are satisfied that the road-bed of the 

Tebo & Neosho railroad is completed to such a point that the 
185 amount of said bonds shall be sufficient and adequate to con- 

struct the road-bed and connect the said point with the city 
of Fort Scott. 

(Signed) J. R. MORLEY, 

. C. W. JOHNSON, 
A. C. PRIMM, 
Com’ rs. 


Attest: J. 8. EMMERT, Clerk. 


STATE OF KANSAS, | rm 
; e hae?) 
County of Bourbon, | 


[, J.S. Emmert, county clerk in and for said county, do hereby 
certify that the above is a correct copy of the order for an election 
to vote for and against issuing bonds to be held on the 7th day of 
May, 1867, now on record in my office. 

In witness whereof I have hereunto set my hand and the county 
seal this 25th day of March, A. D. 1867. 

[L. s. ] J. 8S. EMMERT, 
County Clerk. 


24 Td. 
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Transcript of Journal. Board County Commissioners of Bourhon f ounty, 
Kansas. he, lating lo Tebo X Neosho R. R. Book A, Record Bourbon 
County, K. Ter. 
Fort Scorr, May 10th, 1867. 
The board met pursuant to adjournment. 
Present: A. C. Primm and C. W. Johnson, commissioners. 
And J. 5. Emmert, clerk, proceeded to canvass the returns of the 
election held on the 7th day of May, A. D 1S67, with the following 


ae 


Township. For railroad bonds Against R. R. bonds 


Usage 


a | 


eee 
ee On 
Four (4) 


Fifty-five (55). 
Ninety-four (94). 
One hundred & 
forty (140). 
Seventy-four(74). 


I 
ree 6. 


ELL LOO EO Fourteen (14). 


OIE, ccisisen sina ditscaeeapict dsakiicabeiie daaed 
eleven (411) Seven (7). 
Marmaton .............| Twenty (20) ...-| Forty-nine (49). 
LS6 Drywood - iiss seae nance I Gps mnie Seven (7). 


Pawnee. __- 


— ——— =| — — oe 


—— a i: ch a, i: i: ii. a aia 


Majority for bonds, 26 votes. 


i itil 


Sixteen (16). 


LOS 


442 


And it was declared that there was a majority of twenty-six votes 


cast for R. R. bonds; and itis also further certified that there was 
no evidence of an election having been held in the townships of 
Franklin and Walnut. 

Fort Scort, July 23rd, 1869. 

Board met pursuant to adjournment. 

Present: Full board. 

The following proceedings were had under application from offi- 
cers and directors of the Tebo and Neosho Railroad Company to 
the board to subscribe stock to said railroad, to wit: Application 
being made to the board by the officers and directors of the Tebo 
and Neosho Railroad Company to subscribe stock to said railroad 
company to the amount of $150,000.00 in pursuance of the rail- 
road election held May 7th, 1867, the board, upon mature 
sideration, decided that it was not advisable to make such sub- 
scription at the present time. 

It is, however, further considered by the board that the following 
order be made in the premises: 

Be it ordered by the County Commissioners of the County of Bour- 
bon, in the State of Kansas, That there be subscribed, in the name and 
for the benefit of the county of Bourbon, in the State of Kansas, one 


con- 


a se ae 
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hundred and fifty thousand dollars to the capital stock of any rail- 
road company now organized, or that shall be organized he reafter, 
that shall construct a railroad commencing at the city of Fort Scott, 
in the county and State aforesaid, running from thence west, north 
of the Marmaton river, upon the most practicable route, in the general 
direction of Humboldt, Allen county, Kansas, and that the bonds of 
said county be issued to said company for the, payment of said sub- 

scription, said bonds to be payable within thirty years from 
187 _ the date thereof and bearing interesi, payable semi-annually, 

at the rate of seven percent. perannum: Provided, That said 
bonds shall not be issued until the question shall have been sub- 
mitted to a vote of the qualified eleciors of the county of Bourbon 
aforesaid, and shall have received a majority of the votes cast upon 
said proposition in favor thereof, in pursuance of the provisions of 
the statutes in such cases made and provided, and that said question 
shall be submitted to said electors at a special election on Tuesday, 
the 24th day of August, A. D. 1869. 

At the said election the votes shall be cast “for railroad 
bonds” and “against railroad bonds;” and if it shall appear 
upon a canvass of the votes cast at said election by the proper 
officers according to law that a majority of the votes cast upon said 
question are in favor of said subscription, then the above order shall 
be carried into practical operation by the issuing of the bonds 
to said company whenever the county commissioners of Bour- 
bon county are satisfied that the bonds herein provided for, 
with the other resources of said company, shall be sufficient and 
adequate to complete the construction of the road-bed ready for the 
iron from the city of Fort Scott to the west line of Bourbon county. 

And whereas some question has arisen as to the propriety and legal- 
ity of subscribing the stock and issuing the bonds provided for by 
the election of the 7ih of May, A. D. 1867, to the Tebo and Neosho 
railroad; and whereas it is considered that the foregoing order, in 
addition to the one affirmed on the 7th of May, 1867, aforesaid, will 
be generally satisfactory to the people of the county’: 

It is therefore ordered and provided that the decision of this 
question by the qualified voters of said county at the said election in 
favor of the former subscription of the 7th of May, 1867, being made at 

once, to the Tebo and Neosho Railroad Company, and the 
188 Board of County Commissioners will accordingly in such case 

make the subscription authorized by said election of May the 
7th, 1867, and will issue the bonds therein provided for as soon as the 
terms and conditions of said subscription are complied with by said 
railroad company. 


D. GARDNER, 
Chairman of Board, 

L. ROBERTS, 

DAVID R. COBB, 


Commissioners. 


_.~lCU 
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Fort Scort, August 27th, 1869. 
Board met pursnant to previous order to canvass the vote of the 
election held on the 24th inst. in relation to the railroad bonds. 
Present: A full board. 
The following is the result of the election: 


Township For bonds. Sainst 
CRD ccc came apn () 10 
fe aL NSU En AC eg iiasansiiieiiaaaa os 114 
pt, ETRE on a sishtitiadllaa 1S 144 
2 RSME ERE Oa a ee pat ie o 171 
ae ee ata eae eS nee ae a 63 6] 
Marmaton gpa LETC aR oe a inilteiil LG lO 
Scott RR Sas OSL es oT TT nites eka 220 7 
Sn ne vee 504 
Kort scott, i —_ ee Doe 
I le Saar ae >t). 
ge eee PRR Ep ye es, Nee Re, CRO mes Ae. 5 OU 
1425 403 


And it wasdeclared that there wasa majority for the railroad bonds 
of seven hundred and twenty-five (725), and that the question was 
carried, subject to the conditions of the call for said election. 

The propriety of subscribing stock LO the Tebo and Neosho 
IS9. = Railroad Company was duly considered and the following 
action taken: 

Whereas an election was held in the county of Bourbon and 
State of Kansas on the 7th day of May, A. D. 1867,upon the follow- 
Ing proposition, to wit: 

Be it ordered by the County Commissioners of Bourbon County, 
Kansas, That there be subseribed in the name and for the benefit of 
the county of Bourbon, in the State of Kansas, one hundred and 
fifty thousand dollars to the capital stock of any railroad company 
now organized, or that shall hereafter be organized, that shall con- 
struet a railroad commencing at a point on the Tebo and Neosho 
railroathruvning westward via Fort Scott, and that the bonds of 
said untly be issued to said company for the same, said bonds to be 
payable within thirty years from the date thereof and bearing 
interestatthe rate of seven (7) per cent. per annum: Provided, That 
said b@pdgishall not be issued until the question shall have been 
submitted to a vote of the qualified electors of the county of 
Bourbon, ahd shall have received a majority of all the votes cast 
in favor.of the same, in pursuance of an “ Act to authorize counties 
and! cities to issue bonds to railroad companies,” approved February 
10th, 1865, and that said question shall be submitted to said electors 


120 FRANKLIN C. SMITH VS. 


at a special election on the 7th of May, 1867. At said _ elec- 
tion the votes shall be cast for railroad bonds and against rail- 
road bonds; and if it shall appear upon a canvass of said votes by 
the proper officers according to law that a majority of the votes cast 
are in favor of the said subscription, then the above order shall be 
carried into practical operation by the issuing of said bonds to said 
company whenever the County Commissioners of Bourbon County 


are satisfied that the road-bed of the Tebo and Neosho railroad is - 


completed to such a point that the amount of said bonds shall be 
sufficient and adequate to construct the said road-bed and connect 
the said point with the city of Fort Scott. 
190 J. R. MORLEY, 
C. W. JOHNSON, 
A. C. PRIMM, 
ommissione rs. 


Attest: J. S. EMMERT, Clerk. 


Which said proposition was declared carried on a canvass of said 
votes according to law,and so stands recorded on the public records 
of the county ; and whereas some question arose afterwards as to 
the propriety and legality of subscribing the stock then voted to the 
Tebo and Neosho Railroad Company, an election was ordered and 
held in said county of Bourbon and State aforesaid upon the fol- 
lowing proposition, “to wit:” 

Be it ordered by the County Commissioners of the County of Bour- 
bon and State of Kansas— 

That there be subseribed in the name and for the benefit of 
the county of Bourbon, in the State of Kansas, one hundred 
and fifty thousand dollars to the capital stock of any railroad 
company now organized or that shall be organized hereafter that 
shall construct a railroad commencing at the city of Fort Scott, 
in the county of Bourbon and State aforesaid, running from thence 
west, north of the Marmaton river, upon the most practicable route 
in the general direction of Humboldt, Allen county, Kansas, and 
the bonds of said county be issued to said company for the pay- 
ment of said subscription, said bonds to be payable within thirty 
years from the date thereof and bearing interest, payable semi- 
annually, at the rate of seven per cent. per annum: Provided, 
That said bonds shall not be issued until the question shall 
have been submitted to a vote of the qualified electors of the 
county of Bourbon aforesaid and shall have received a ma- 
jority of the votes cast upon said proposition in favor thereof In 
pursuance of the provisions of the statute in such cases made and 
provided, and that said question shall be submitted to the said electors 

on Tuesday, the 24th day of August, A. D. 1869. ‘ 
191 At thesaid election the votes shall be cast“ for railroad bonds’ 

and “against railroad bonds,” and if it shall appear, upon a cal- 
vass of the votes cast at said election by the proper officers accord- 
ing to. law, that a majority of the votes cast upon said question are 
in favor of said subscription then the above order shall be carried 
into practical operation by the issuing of the bonds to said com- 


<> 
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pany whenever the County Commissioners of Bourbon County are 
satisfied that the bonds herein provided for, with the other resources 
of the said company, shall be sufficient and adequate to complete 
the construction of the road-bed ready for the iron from the city of 
Kort Scott to the west line of Bourbon county ; 

And whereas some question has arisen as to the propriety and legal- 
ity of subscribing the stock and issuing the bonds provided for by the 
election of the 7th of May, A. D. 1867, to the Tebo and Neosho rail- 
road; and whereas it is considered that the foregoing order, in ad- 
dition to the one affirmed on the 7th day of May, 1867, aforesaid, 
will be generally satisfactory to the people of the county, it is there- 
fore ordered and provided that the decision of the question by the 
qualified voters of said county at the said election in favor of such 
subseription shall be also a decision in favor of the former su bserip- 
tion of the 7th of May, 1867, being made at once to the Tebo and 
Neosho Railroad Company, and the board of county commissioners 
will accordingly’ in suel: case make the subscription authorized by 
said election of May 7th, 1867, and wili issue the bonds therein 
provided for as soon as the terms and conditions of said subserip- 
tion are complied with by said railroad company. 

(Signed) D. GARDNER, 
Chairman of Board. 
L. ROBERTS, 
DAVID R. COBB, 


( om WLISSTONCTS 


se And whereas itappears from the canvass of the votes upon the 
proposition submitted on the 24th of August, 1869, that four- 
teen hundred and twenty-eight (1,428) votes were cast in favor of 
said proposition and seven hundred and three (705) votes were cast 
against the Sime, whe reby the said last re cited proposition an ate 
ried by a majority of all the votes cast, and the proposition voted 
upon at the election of the 7th day of Mav. 1867. was reaftirmed : 


Now. therefore, in pursuance ol said vote and the authority vested in 
us by law, we, the Board of County Commissioners of Bourbon County, 
do her by constitute and appoint W. A. Shannon our agent to rep- 
resent the county before the board of directors of the Tebo and 
Neosho Railroad company, and we hereby authorize and empower 
him, the said W. A. Shannon, to subscribe one hundred and fifty 
thousand ($150,000) dollars to the capital stock of the Tebo and 
and Neosho Railroad Company in the name and for the beneht 
of the county of Bourbon, said subscription to be made upon 
the express condition, which 1s hereby made a part of said sub- 
scription, that the bonds of said county of Bourbon in payment 
of said subscription shall not be delivered to said Tebo and Neosho 
Railroad Company, nor shall said county hecome liable for the 
payment of any portion of said subscription of stock until the road- 
bed of the Tebo and Neosho Railroad Company is completed to such 
a point that the amount of said bonds shall be sufficient and 


‘ 


adequate to construct and complete the road-bed of said Tebo 
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and Neosho railroad from Sedalia, in the state of Missouri, LO said 
city of Fort Scott, in the State of Kansas. 
And provided further, That this subseription shall be void unless 
sald road-b d shall be so completed from Se dalia to Fort Seott by oF 
before the Ist day of January, A. D. 1872 
And provided further, That no interest shall accrue or be paid on 
said bonds until the same shall have been delivered to said 
193 railroad company according to the terms and conditions be- 
fore mentioned. we 
In testimony whereof the said Board of County Commissioners have 
hereunto subseribed thei Hames and caused their seal to be affixed 
at the city of Ft. Scott, Kansas, on this 27th day of August, A. D. 
1869. 
DD. GARDNER, 
LAWRENCE ROBE 
‘ DAVID R. COBB, 


( Ounty Commissioners 


RDS, 


Attest: C. FITCH, County Clerk. 
County of Bourbon to W. A. Shannon, Dr. 


1869, Sept. 1.—To time coing to and returning from Clinton, Mo., 
making subscription of stock LO Tebo and Neosho tM ta CO.— 
n IS OO 


Oe oi eee ons ee en ceo eee cceo es coc conn e ewe ence _ 
ee os earsiaee; 6 days @ 2.50 ............ .....---- 15 00 
ux penses of sell @ team ...... PM AO CORO M NTN E, 
S49 OO’ 
| hereby certify that the above is correct and true. 
W. A. SHANNON. 
Filed Sept. 9th, A. D. 1869. 
C. FITCH, 
County Clerk. 
Allowed, $49.00. 
Oct. 6th, 1869. 
D. GARDNER, Chair. 
a) 


Fort Scott, November 10th, 1869. 
Board met pursuant to adjournment. 
Present: Messinger Gardner and Cobb, commissioners. 
* * a * * * * 
Whereas the propriety and necessity of the county of Bourbon 
having a representative in the directory of the Tebo and Neosho 
Railroad Company has become manifest, it is therefore ordered 
that Dr. J. 8S. Redfield be, and is hereby, appointed by the board of 
county commissioners asthe agent and representative of the 
194 county to attend the meetings of the directors of said rail- 
road, with authority hereby given unto him to cancel the e 
subscription to the capital stock of said railroad if the terms ag 
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stipulated by our agent, W. A. Shannon, shall be departed from by 
suid railroad company, and transact any other important business 
for the interest of the county. 


Fort Scorr, July 2nd, 1870. 


Board met pursuant to adjournment. 

Present: A full board. 

The board proceeded Lo the consideration of the business for 
which they had convened. Col. P. A. La Due, representing the Tebo 
and Neosho Railroad Company, was present. In view of the import- 
ance to the county of the early completion LO ort scott of the Te ho 
and Ne osho railroad, it Was, On conside rati rT) of t the board, ordered 
by the Board — County Commissioners of Bourbou County th: at there 
be pre pr ire “ One hundred and vg —— bot ids of the county of 
Bourbon, in the State of Kansas, favor of the Tebo and Neosho 
Railroad Company, payable to et company or bearer, of the de- 
‘nomination of one thousand dollars each, bearing date the first day 
of July, A. D. 1870, and maturing thirty years after the date thereof, 
with interest at the rate of seven per centum per annum, pay: able 
semi-annually at the New York National Exchange Bank, in the 
city of New York, at which place the prince Ipal ol said bonds shall 
be payable when the same matures, and that when said bonds be so 
prepared the Suite be signed by the chairman of the board of county 
commissioners and attested by the county clerk, under the seal of 
the county court, and that the coupons be signed by said chairman 
and said clerk, and that when so signed the said bonds, together 
with the COUPONS thereto attached, be delive red LO aa S. Kmmert, of 
‘ort Scott, as the trustee of the county of Bourbon and of the said 
Tebo and Neosho Railroad Company, its successors or assigns, and 

that the said bonds be delivered Lo said company, its SUCCeS- 
195 sors or assigns, when the conditions on which the said bonds 
were voted bave been complied with. 

Ordered further that J.S. Emmert be, and he is hereby, appointed 
the agent of the said county and trustee of the said company, its 
successor or assigns, to recelve the said bonds when duly signed as 
aforesaid as such agent and trustee,and that he safely and securely 
keep said bonds until the said company, its successors or assigns, 
becomes entitled to the same under the conditions on which they 
were voted, and that he thereupon turn over and deliver said bonds 

» the said company, its successors or assigns, and that he enter into 
bonds in due form, with good and sufficient sureties, in the sum of 
three hundred thonsand dollars ($300,000) for the faithful perform- 
ance of the trust aforesaid, and that when he so deliver said bonds 
he shall detach therefrom all the coupons which have matured, and 
if none of them have matured, then such a number thereof as shall 
cover all the interest which shall have matured to the date of de- 
livery of said bonds, and return the said coupons to the board of 
county commissioners to be canceled in their presence; ordered 
further that the stock of the county in the Tebo and Neosho Rail- 
road Company be sold and assigned to the Land-Grant Railway 
and Trust Company of New Y ork for the consideration of five dol- 


ae ca ~ 
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lars ($5), and that the Board of County Commissioners sign the 
transfer upon the express conditions and terms as recited in the 
within contract this day duly executed and filed in the office of the 
county clerk of Bourbon county, Kansas, for the purpose above 
specified. 

The above minutes were duly approved by the board. 


C. FITCH, 
County Clerk. 


196 Fort Scott, Kansas, January 2nd, 1871. 


Board met pursuant to provisions of law. 

Present: Mr. D. R. Cobb, chairman of board, and H. S. Ruble 
commissioners. 

The county clerk Jaid before the board the receipts and other 
papers-relating to the delivery of the $150,000 of bonds of the Tebo 
and Neosho Railroad Company, showing the delivery of the said 
bonds to have been made by the county clerk, on the order and by 
direction of the chairman of the board, on the 5th day of November 
last, coupons to the amount of seventeen hundred and fifty dollars 
being first detached to cover interest from July 1st to September Ist, 
1870, it is ordered by the board that said delivery be hereby ap proved. 
And now this day comes P. A. La Due, Esq., agent of the said Tebo 
and Neosho Railroad Company, and asks that the certificate of stock 
issued to the county, to the amount of $150,000, dated November 
26th, 1870, be assigned to Levi Parsons, trustee, for the persons 
composing the Land-Grant Railway and Trust Company of the 
City of New York, in conformity with the action of this board, taken 
and made by them of record on the 2nd day of July, 1870, it is now 
therefore ordered by the board that the assignment be so made, and 
all action thereto relating is hereby confirmed. 


STATE OF KANSAS, ? 
County of Bourbon, ty 


I, L. B. Welch, the county clerk in and for the county and State 
aforesaid, do hereby certify that the foregoing is a true and complete 


abstract of the proceedings of the board of county commissioners of 


said county relating to the issue of bonds to the Tebo & Neosho 
Railroad Co., including all orders relating thereto, as found recorded 


in the journal of said board of county commissioners, now a part of 


the records of my office, and also of all papers in relation thereto. 
Witness my hand and official seal this 26th day of April, 1883. 

[SEAL. | L. B. WELCH, 
County Clerk. 


197 “ EXHIBIT A.” 
Testimony of E. M. flulett. 


The undersigned, proposing to organize under the general incor- 
poration laws of the State of Kansas for the construction, maintain- 


ing, and operating of a railroad from the eastern boundary of the 


~~ 
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county of Bourbon via the city of Fort Seott.in said county, thence 
along the north side of the Marmaton river through said county of 
Bourbon, and through the county of Allen to an intersection with 
the Missouri, Kansas, and Texas railroad at -Humboldt, in said 
county of Allen, do hereby adopt the following as our charter: 
lst. The name of this corporation is the Fort Scott and Allen 
County Railroad Company. 
2nd. This corporation is formed for the purpose of constructing 
and maintaining a railroad beginning at the city of Fort Scott or at 
the eastern boundary of said county of Bourbon and running west- 
erly through Bourbon county via Fort Scott up the north side of the 
Marmaton river through the counties of bourbon and Allen, to an 
intersection with the Missouri, Kansas and ‘Texas railroad at Hum- 
boldt. 
srd. The principal business office of this corporation shall be at 
ort Scott. 
ith. The term of existence of this corporation is perpetual. 
5th. The number of directors or trustees of this corporation shall 
be thirteen, and the following-named persons shall be directors or 
trustees for the first year from the first of June, 1870, to wit: B. P. 
McDonald, George A. Crawford, E. M. Hulett, John G. Stuart, John 
S. Redfield, and 8. A. Manlove, Fort Scott; D. B. Emmert, R. Law- 
rence, and Moses Neal, of Allen county; L. P. Foster, EK. Jones, and 
John W. Wells, of Bourbon county. 
6th. The capital stock of this corporation Is one million 
LVS dollars, divided into ten thousand share Ss.at one hundred dol- 
lars per share. 
7th. The estimated length of said road is fifty miles. 
In witness whereof we have hereunto set our hands this 28th day 
of May, 1870. 
JOHN 8S. REDFIELD. 
bE. JONES. 
L. P. FOSTER. 
B. P. McDONALD. 
kK. M. HULETT. 
JOHN G. STUART. 
D. B. EMMERT. 


STATE OF KANSAS, | 


q aw 
Bourbon County, j 


On this 28th day of May, 1870, before me, a notary public in and 
for said county, personally appeared John >. Redfield, Kk. Jones. i. 
‘i loster, B. P. MeDonald, E. M. Hulett, John G. Stuart, and D. B. 
Emmert, to me personally known to be the identical persons whose 
names are subscribed to the above certificate of incorporation, who 
each acknowledged the execution of the same to be theirown volun- 
tary act and deed for the uses and purposes therein mentioned. 

In witness whereof I have hereunto set my hand and official seal 
the day and year last above written. 

[SEAL.] C. H. OSBORN, 
Notary Public. 
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STATE OF KANSAS, SECRETARY'S OFFICE. 

I, James Smith, secretary of State of the State of Kansas, do hereby 
certify that the foregoing is a true and correct copy of the original 
instrument of writing filed in my office June Ist, 1570. 

In testimony whereof I have hereunto subscribed my name and 
affixed my official seal. 

Done at Topeka this 30th day of June, A. D. 1881. 

[ SEAL. | JAMES SMITH, 
| Secretary of State. 


199 Endorsed: No. 3001. Opened at the instance & request of 
1 ff’s att’ys May 3,1883. Filed May 5th, 1883. A.5.’'Thomas, 
clerk, by Frank J. Thomas, deputy. 

200 “ Exuipit No. 2.” 

Warranty deed. M.S. Carter & wife to Jolin J. Franklin, Francis 
Tiernan, and A. M. Ayers. Recorded this 12th day of January, 
A. D. 1881, at 23 
deeds. 


Know all men by these presents that we, M.S. Carter and Isabella 
Carter, his wife, of the city of St. Louis, State of Missouri, in consid- 
eration of the sum of fifteen thousand dollars, as duly paid by John 
J. Franklin, Francis Tiernan, and A. M. Ayers, of the State of Ilh- 
nois, have sold and by these presents do grant, bargain, sell, and 
convey to the said John J. Franklin, Francis Tiernan, and A. M. 
Ayers, their heirs and assigns, all and singular that portion of the 
railway lying and being in the counties of Bourbon and Allen, in 
the State of Kansas, and known as the Fort Scott, Humboldt and 
Western Railway Company, which said railway company has con- 
tracted or by law is authorized to construct from Fort Scott to 
Humboldt and from Humboldt westward to the Arkansas river, as 
their interest therein may appear, together with all lands and here- 
ditaments acquired and appropriated for depots, superstructures, 
buildings, erections, and fixtures on the said line of railway, and all 
tracks, bridges, viaducts, culverts, fences, and all houses and build- 
ings thereon or appertaining thereto, and all other property, real 
and personal, owned and acquired by a decree of the United States 
circuit court, district of Kansas, held at the city of Topeka, in and 
for the State of Kansas, Nov. 24th, 1874, and by virtue of the deed 
of the special master in chancery, Herman Markson,appointed by said 
court, which said deed is dated June 21st, A. D. 1875, and made in pur- 
suance of a sale made under and by virtue—said decree of said court, 
wherein said M.S. Carter was plaintiff and Henry L. Shepherd, L. W. 

Shepherd, Charles b. Gray, George A. Amos, D. B. Emmert, the 
201 Fort Scott, Humboldt and Western Railway Company, The 
Farmers’ Loan and Trust Company of the City of New York, 


and John A. Davenport were defendants, & it being the intention of 


the parties hereto that the parties of the first part are to and do by 
these presentssell and convey to the parties of the second part, their 
heirs and ‘assigns, all the rights, title, and interest in and to the 


o'clock p. m. James M. Stanley, register of 
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property, rights, privileges, and franchises of the Fort Seott, Humboldt 
and Western Railway Company as conveyed and acquired by the 
said M.S. Carter under and by virtue of the said decree of court and 
the deed of the said master in chancery made in pursuance thereof 
and approved by said court; to have and to hold the said premises 
and property rights and privileges above described unto the said 
parties of the second part, their heirs and assigns, to their only 
proper use, benefit, and behoof forever. 
In witness whereof the said parties of the first part have hereunto 
set their hands and seals this 8th day of May, A. D. 1880. 
M. S. CARTER. SEAL. | 
ISABELLA CARTER. |[sEAL.| 


STATE OF Missouri, } 

City of St. Louis, f 

On this 8th day of May, A. D., 1880, before me, a notary in and 
for said city of St. Louis, came M.S. Carter, to me personally known 
to be the identical person who executed the above conveyance as 
grantor, and duly acknowledged the same to be their own voluntary 
act and deed, 

In testimony whereof I have hereunto subseribed my name and 
affixed my official seal on the day and year last above written. 

LL. Sf C. P. WALBRIDGE, 

Notary Puble 


STATE Oy] MISSOURI, | 
_ . : SS 
( uly of te. Louis, } 


Be it remembered that on this 8th day of May, A. D. 1880, before 
the undersigned, a notary public within and for the city of St. Louis 
& State of Missouri, personally came Isabella Carter, wife of 
202 & 203 the M.S. Carter herein named,and whois personally known 
to me to be the same person whose name is subscribed to 
the foregoing instrument of writing as one of the parties thereto, and 
acknowledged the same to be her free act and deed for the purposes 
therein mentioned; and the said Isabella Carter, being by me first 
made acquainted with the contents of the said instrument, upon an 
examination separate and apart from her said husband, acknowl- 
edged that she executed the same and relinquishes her dower in the 
real estate the reinmentioned freely and without fear, compulsion, 
or undue influence of her said husband. 

[In testimony whereof I have hereunto set my hand and affixed 
my official seal, at office, in St. Louis, the day & year first above 
written. 

[L. s. | C. P. WALBRIDGE, 
Notary Publie. 
STATE OF K ANSAS, County of Bourbon : 

|, James M. Stanley, register of deeds in and for the aforesaid 
county and State, do hereby certify that the within and foregoing 1s 
a true and correct copy of a warranty deed now on record in book 
30 of deeds, page 197, in my office. 
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In witness whereof I hereunto set my hand and affix my official 
seal on this 27 day of April, 1883. 
[SEAT. | JAMES M. STANLEY, 
Re gister of Deeds. 


| Endorsed :] Copy. Warranty deed. M.S. Carter & wife to John 
J. Franklin, Francis Tiernan, A. M. Ayers. 
204 “ ExHIBIT No. 1.” 


Decree of court. Herman Markson, by court, to M.S. Cartter. Re- 
corded on the 11th day of August, 1876, at 9 o’clock a.m. D. T. 
Hiatt, register. 

This indenture, made this twenty-first day of June, 1875, between 
Herman Markson, special master appointed by the circuit court pur- 
suant to the practice thereof, of the first part,and M. 8. Carther, party 
of the second part, —: 

Whereas, at a court of chancery held at the city of Topeka, in 
and for the district of Kansas, in the eighth circuit of the United 
States of America, on the twenty-third day of November, 1874, it 
was, among other things, ordered, adjudged, and decreed by the said . 
court in a certain cause then depending in said court between M. 8. 
Carther, complainant, and Henry L. Slefleed, L. W. Slefleed, Charles 
B. Gay, George A. Amos, D. B. Summert, The Fort Seott, Hum- 
boldt and Western Railroad Company, The Farmers’ Loan and Trust 
Company of the city of New York, and John A. Davenport, defend- 
ants, that the whole of the mortgaged premises mentioned « set 
forth in the plaintiff’s bill filed and which were prayed in said bill 
to be sold by and under the directions of the undersigned special 
master, in and by said decree for that purpose duly appointed, and 
in the manner in said decree specified ; and 

Whereas said Herman Markson, special master as aforesaid, and 
of the first part to these presents, in pursuance of the order and 
decree of said court of chancery, did, on the 16th day of 
February, 1875, sell at public auction, at the front door of the 
court-house, in the city of Iola, in the county of Allen and 

State of Kansas, the said mortgaged premises herein- 
205 after particularly described, having first given the previous 

notice of the time and place of the said sale as required by 
the decree aforesaid, at which sale the premises were struck off to the 
said party of the second part to these presents for the sum of eight 
thousand six hundred and sixty-seven dollars, that being the high- 
est sum bidden for the same: 

Now, therefore, this indenture witnesseth: That the said Herman 
Markson, special master as aforesaid and the party of the first part 
to these presents, in order to carry into effect the said sale so made 
as aforesaid in pursuance of said decree, and in consideration of 
the premises and of the said sum of eight thousand six hundred 
and sixty-seven dollars, so bidden as aforesaid and paid, hath granted, 
bargained, and sold, released, conveyed, & confirmed, and by these 
presents doth grant, bargain, sell, and convey, unto the party of the 
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second = and to his heirs and assigns forever all and singular 
the portion of the railway of the Fort scott, Humboldt and West- 
ern Railway Company which said company has constructed, or by 
law is authorized to construct, from Fort Scott & Humboldt and 
from Humboldt westward to the Arkansas river, as the same is or 
shall be hereafter constructed, a distan e, in the aggregate, of about 
one hundred and fifty-five miles, together with all lands and here- 
ditaments acquired and appropriated for depots, ee 
biatidinen etectioun: and ieee Maantd line of railway, and all 
tracks, bridges, viaducts, culverts, fences, and all houses ae eae 
Ings thereon or appertaining thereto, and all other property, real or 
personal, owned by Sill d Company On the first day of November, 
IS71, or thereafter to be acquired by said company for the construc- 
tion, maintenance, and operating of said railway, with all and singu- 
lar the rights, titles, privileges, hereditaments, & appurtenances to 
the Soliie be longing OT a ippertaining : to have and LO hold Lhe said 
premises and property, rights & privileges, above described, unto the 
said party of the second pa rt. his heirs and assigns, to his and their 
only proper wan te and behalf forever. 
206 In witness whereof the said party ut he first part, special 
master as afore said. has here unLO set s hand W seal t he day 
and year first above written. 


HERMAN MARKSON, 


Spe al M iste r mn Chance ry 


Sealea and delivered in the presence Ol} 
JOS. KELLOGG. 


STATE OF KANSAS, 
Leave nworth County, } Z 
|, Z. E. Britters, a notary public in & for said county and State, do 
hereby certify that on the 23rd day of June, 1875, personally ap- 
peared before me Herman Markson, special master above mentioned 
WV deseribed W to me known LO be the Samie person described in and 
who executed the foregoing conveyance, and that he acknowledged 
the due execution thereof. 
In witness whereof I have — set my hand and affixed my notarial 
seal the day and year last above written. 
iL. 8. | Z. E. BRITTEN, 
Notary Publie. 
STATE OF KANSAS, County of Bourbon: 


a James M. Stanley, register of deeds in and for the aforesaid 
county and State, do hereby certify that the within and foregoing 1s 
a true and correct COpy of il special master’s deed now on record 1h 
Book W of Deeds, page 455, in my office. 

In witness whereof I hereunto set my hand and affix my official 
seal on this 27 day of April, 1883. 

[SEAL. | JAMES M. STANLEY, 
: Register of Deeds. 


| Endorsed :| Decree of court. Herman Markson to M.S. Cartler. 
17—1Y3 
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207 “Exuisit No. 3.’ 


Warranty deed. John J. Franklin & wife, Francis Tiernan & wife, 
& A. M. Avers & wife to St. Louis, Fort Scott & Wichita Railroad 
Company. Recorded on this 13th day of January, A. D. 1881, at 
9 o’clock a.m. James M. Stanley, register of deeds. 


Know all men by these presents that we, John J. Franklin and 
Julia A. Franklin, his wife, of Philadelphia, Pennsylvania; Francis 
Tiernan and Laura A. Tiernan, his wife, of Fort Scott, Kansas, and 
Alexander M. Ayers and Mary J. Ayers, his wife, of Urbanna, IIhi- 
nois, in consideration of the _ of three million six hundred thou- 
sand dollars to us duly paid by the Saint Louis, Fort Scott and 
Wichita Railroad Company, have — and by these presents do 
grant, bargain, and sell and convey, to the said Saint Louis, Fort 
Scott and W ichita Railroad C ompany all and singular that portion 
of the railway lying and being in the counties of Bourbon and Allen, 
in the State of Kansas, and formerly known as the Fort Scott, Hum- 
boldt and Western Railway Company, which said company has 
constructed as by law — is authorized to construct from Fort Scott to 
Humboldt and from Humboldt westward to the Arkansas river, as 
their interest therein may appear, together with all lands and heredit- 
aments acquired and appropriated for depots, superstructions, build- 
ings, erections, and fixtures on the said line of railway, and all tracks, 
bridges, viaducts, culverts, fences, and all houses and buildings thereon 
or appertaining thereto, and all other property, real and personal, 
owned and acquired by a decree of the United States circuit court, 

district of Kansas, held at the city of Topeka, in and for the 
208 State of Kansas, November 24th, 1874, and by virtue of the 

deed of the special master in chancery (Herman Markson) ap- 
pointed by the said court, which said deed is dated June 2st, A. 
D. 1875, and made in pursuance of a sale made under and by virtue 
of said decree of said court, wherein M.S. Carter was plaintiff and 
Henry L. Shepherd, L. W. Shepherd, Charles B. Gray, George A. 
Amos, D. B. Emmert, The Fort Scott, Humboldt and Western Rail- 
way Company, The remy rs’ Loan and Trust Company of the City 
of New York, and John A. Davenport were defend: ants, it bei Ing the 
intention of the parties hereto that the parties of the first ps rt are 
to and do by these presents sell and convey to the parties of the 
second part all the right, title, and interest in and to the property, 
rights, privileges, and fr: anchises of said Fort Scott, Humboldt and 
Western Railway Company as conveyed and acquired by the said 
M. S. Carter under and by virtue of the said decree of court and 
the deed of the said “ master in chancery made in pursuance of and 
approv ed by said court: 

To have and to hold the said premises and property, rights and 
privileges, above described unto the said party of the second part to 
its only proper use, benefit, and behalf forever. 

In witness whereof the said parties of the first part. have here- 
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unto set their hands and seals this twenty-fifth day of September, 
anno Domini eighteen hundred and eighty 


JOHN J. FRANKLIN. L. 8. 
JULIA A. FRANKLIN. m S. 
FRANCIS TIERNAN. . 8. 
LAURA A. TIERNAN. . & 
ALEXANDER M. AYERS. fh. s. 
MARY J. AYERS | L. 


Witnesses present at signing: 
BENJ. FRANKLIN. 
JOS. S. RILEY. 


209 STATE OF PENNSYLVANIA, 
City iv County of Philad lphia, } 


On the first day of October, A. D. 1880, b fore me, the subseribed., 
one of the magistrates of the city of Philad Iphia, personally iL})- 
peared John J. franklin and Julia A.. his wife : who, in due form of 
law, acknowledged the above indenture LO be their act and deed, 
and desired that the same might be recorded as such. 

The said Julia A., being of full age, and by me examined separate 
and apart from her said husband, and the contents of the foregoing 
indenture being first made fully known to her, declared that she did 
it voluntarily and of her own free will and accord, seal, and as for 
her act and deed deliver the same without any coercion or compul- 
sion of her said husband. , 

Witness my hand and official seal the day and year aforesaid. 

[L. Ss. | JOS. S. RILEY, 
Magistrate of Court No. 1%) 


STATK OF PENNSYLVANIA, | 
County of Philad iphia, j 


. x S bh 


I, William B. Mann, prothonotary of the court of common pleas 
of said county, do certify that Jos. 8. Riley, Esquire, before whom 
the annexed acknowledgment was made, was at the time of so doing 
a magistrate duly commissioned and qualified to administer oaths 
and inmate and to take acknowledgments, &c., and to all whose 
acts as such full faith and credit are and ought to be given, as well 
as in courts of judicative as elsewhere, said court being a court of 
record, and that I am well acquainted with the handwriting of the 
said Jos. S. Riley, magistrate, and verily believe his signature thereto 
is genuine; and I further certify that the said instrument Is exe- 
cuted and acknowledged in conformity with the laws of the State of 
Pennsylvania. 

In testimony whe reof [ have hereunto set my hand and affixed 

the seal of said court this 2nd day of Oct., in the year of our 
210 Lord one thousand eight hundred and eig rity. 
it. &) WILLIAM B. MANN 


Prothonotary. 
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STATE OF ILLINOIS, ee 
County of Champaign, j  ~ 


On this 3rd day of November, 1880, before me, clerk of the county 
court in & for said county, personally appeared Mary J. Ayers (wife 
of Alexander M. Ayers), to me personally known as the same per- 
son who signed the within deed, & acknowledged that she signed 
the same as her voluntary act for the uses & purposes therein set 
forth. 

In testimony whereof I have hereto set my hand & seal of office of 
county clerk the day & year above written. 

[r. s.] ee J. S. McCULLOUGH, 
County Clerk. 


STATE OF KANSAS, . 
County of Bourbon, | ~° 
On this 16th day of November, A. D. 1880, before me, a notary 
public in and for said county, came Francis Tiernan & Laura A. 
Tiernan, his wife, and A. M. Ayers, to me personally known to be 
the identical persons described in and whose names are affixed to 
the above conveyance as grantors, and acknowledged the execution 
of the same to be their own voluntary act and deed. 
In testimony whereof I have hereunto subscribed my name and 
affixed my official seal on the day and year last above written. 
[L. 8. ] J. . Seen 
Notary Public. 
STATE OF Kansas, County of Bourbon: 


I, James M. Stanley, register of deeds in and for the aforesaid 
county and State, do hereby ce certify that the within and foregoing is 
a true and correct copy of a warranty deed now on record in book 
30 of deeds, page 199, in my office. 

In witness whereof 1 hereunto set my hand and affix my official 
seal on this 27 day of April, 1883. 

[ SEAL. ] JAMES M. STANLEY, 
Regist r of Deeds. 


21] [Endorsed :] Copy. Warranty deed. John J. Franklin ef 
al. to St. Louis, Fort Scott & Wichita Railroad Company. 


In the Cireuit Court of the United States, District of Kansas. 


FRANKLIN C. Smitu, Compl’t, 
v8. 
Tue Fort Scott, Humpoipt & Western R. R. Co.,and Tur Boarp 
COUNTY COMMISSIONERS OF BourBon County, KAnsas, Def ’ts. 


It is hereby stipulated by and between said complainant, The 
Board of County Commissioners of Bourbon C ounty, Kansas, that 
the testimony of J. D. Hill, if sworn as a witness in this case, woulk l 
be as hereinafter stated, and the same is admitted as his testimony 
herein the same as if given in the usual manner, subject, however, 


~~ 
. 
~~ 
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to all usual objections as to the competency, materiality, and rele- 
vancy of ma — rs stated, to wit: 

‘My ne Is. . Hill: have lived at ort Scot Kansas, Sseveri al 
years, ath a Raden by profession - have been psn business man- 
ager and one of the attorneys of the St. Louis, Fort Seott & Wich- 
ita R. R. Co. ever since organization of the company, and also one 
of the directors [ had charge of: the matter of obtaining right of 
way for said road through Bourbon Co., Kansas, and other counties 
west of it. Under the conveyances hereto attached our R. R. Co. be- 
Calne the owner of the old grade and other property of the 
kort — & Allen County R. R. Co., afterwards called the Fort 
Scott, Humboldt & Western R. R. Co., through and in Bour- 
bon and Allen counties, Kansas, as described in said deeds 
hereto attached and marked, respectively, “ Exhibits 1, 2, and 3,” 
and made i part hereof, I made i careful nive stigation of the amount 
of right of way upon which said old grade was located in Bourbon 

county — was conveyed to and obtained by the St. Louis 
212 ort Scott & Wichita R. R. Co. under the said deeds hereto 

attached, and found that to be about eight miles, extending 
And DeINGE al different points along the route of Si id old gerade rom 
‘ort Scott to the western line of Bourbon county. Said eight miles 
of right of way had been obtained by deeds of gift and purchase, in 
1871 and 1872, from the owners of the land through which said old 
ora rah: that was all the right of our hy R (‘o. obtained in Bour- 
bon UA. Kansas, under deeds here LO attached, and the balance of 
such right of way now owned and occupied by our company in said 
COUNLYS Wi have been compelled LO purchase and condemn under 
the statut Our Co., the said St. Louis, Fort Scott & Wichita R. R. 
Co., built its track — about eighteen miles of said old grade from 
‘ort Seott west towards lola, Kansas.” 

The said parties etn waive the introduction in evidence of 
sid right of way deeds to the Fort Seott & Allen Co. lt. ht. Co. above 
mentioned and make no point as to that. 

lt is further agreed ~ elt 8" party may put in evidence at the 
Lime ol] hie uring of his Ci TU Ol ily =—_ FeCco is Ol said U.S. circuit 
court that may be compete nt. relevant, or material testimony. 

ort Scott OK: Lnsas, April S0th, 1885 

1. McC LEVERTY, 
Sol’r for Board of Co. Com’s of B ‘bon Co., Kansas 
(}. C L \MP HERE, 
Sol’r for ¢ omplt. 


Kkndorsed: No. 83001. Franklin C. Smith vs. Ft. Seott. Humboldt 
& Western R. R. Co. — B’d of Co. Com’rs of Bourbon Co. ‘K's. Stipu- 


lation. Filed May 16,1883. A.5. ‘Thomas, clerk 
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213 STATE OF ILLINOIS, | 
Cool County } r 
In the United States Cireuit Court for the District of Kansas. 
Kk, C. Smrrn 
Us, 


BourBON County, KANSAS, AND THE BOARD OF COMMISSIONERS OF 
Bourbon Co., KANSAS. 


The depositions of W. C. Whitney, of Humboldt, in the county of 
and State of Kansas, and of Henry A. Edwards, of Chicago, Illinois, 
witnesses of lawful age, produced, sworn, and examined upon their 
oaths, on the 380th day of May and the 4th day of June, A. D. 1883, 
at my office in Chicago, Illinois, room 30, 161 La Salle St., by me, 
Thomas B. Brougham, a notary public duly appointed and agreed 
upon between the parties complainant and defendant to take the 

‘ depositions of the said W.C. Whituey and Henry A. Edwards in a 
certain suit now pending in the said court, wherein T. C. Smith is 
complainantand Bourbon county, Kansas, and the Board of Com- 
missioners of Bourbon county, Kansas, are defendants, on behalf of 
the complainant, as well upon the oral interrogatories of the com- 
plainant as upon the oral cross-interrogatories of the defendant. 


The said W. C. Wuitney being first duly sworn by meas a witness 
in the said cause, before the commencement of his examination, to 
testify the truth, as well on — part of the complainant as the defend- 
ant,in relation to the matters in controversy between the said parties 
so far as he should be interrogated, testified as follows: 


Examination of W. C. Whitney. 


Interrogated by G. C. LANpHERE on the part of complainant ; 
defendant was not represented : 


214 Q. What is your name, age, occupation, and place of resi- 
dence ? 

A. W.C. Whitney; 49; contractor; Humboldt, Kansas. 

Q. State whether you was one of the members of the firm of Ray 
& Whitney in 1871; and, if yea, state the names of the members of 
the firm and their occupations at that time. 

A. I was. The names were Charles E. Ray and W. C. Whitney ; 
occupation, contractors. Principal office, Chicago, and residence in 
Chicago. 

Q. State whether prior to the fall of 1871 you or your partner had 
ever resided in the State of Kansas. 

A. No. 

Q. State whether your firm of Ray & Whitney did work in the 
way of constructing the road-bed, bridges, culverts, &c., upon the 
Fort Scott and Allen Co. railroad between Fort Scott and Humboldt, 
Kansas. | 


A. We did. 
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Q. Under what or whose contract with the company—that is, the 
Fort Scott and Allen Co. Railroad Co.—did you do that work? 

A. IF. C. Smith, the complainant in this case. 

(). At the time that you commenced work on that road or imme- 
diately previous, state whether said company bad an engineer; and, 
if not, state what was said and done at that time by you and the offi- 
cers of said railroad company. 

A. Previous to our commencing work they had no engineer. We 
insisted that they should appoint an engineer, and 1 the compan) y did 
appoint aman by the name of Williams, and my impression Is that 
his full name was Augustus Williams. He was a resident of Fort 
Scott 

(J. State how long he continued LO be the engineer of the coln- 
pany, 

A. at continued to be the engineer ot ft 1c COMpPany until aiter the 
first of June, 1872—that is, until some time after the completion of 

the road-bed. 


a 


215 (). State under whose general supervision you did that 
worl 

A. We did it under the general a party pee of the company’s en- 

gineer—that is, under the supervision of Williams, and immediately 


under J.T, <ineaieane T. C. Smith’s engineer. 

(). State whether you ever saw or were acquainted with the con- 
tents of the contract made by I’. C. Smith with said railroad com- 
pany, a copy of which is attached to the bill of complaint filed in 
this case 

A. Yes; I am acquainted with the contract and know its con- 
Lents. 

(). State whether your firm completed that contract to the satis- 
faction and acceptance of the said Williams, the engineer of said com- 


pany? 
A. We did. 
(. State whether the said Williams, as such engineer, made any 


report to the said company with reference to the completion of said 
contract; and, if yea, state what that report was and about what 
wy made, 

He did makea report to the comipany, and re ported that the 
“an was completed according to the terms of the contract about the 
ord day of June, 1872. 

(). State whether you was present at a a of the board of 
directors of said company on the rd day of June, 1872. 

A. I was. 

(). State whether at that meeting D. B. Emmert, vice-presidetit of 
the said road, offered the preamble and resolution in substance as 
follows: “ Whereas the chief engineer of this Co., together with the 
J. T. Kingsbury, chief engineer for F. C. Smith & Co., have this day 
submitted their re ports decl: wing that the work of grading, bridging, 
&e., of the road has been comple sted, according to contract with F.C 
Smith & Co., from Fort Seott to Humboldt; therefore, resolved that 

the said — be, and is hereby, accepted.” 


216 A. Yes; he did. 
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Q. State whether that preamble and resolution was adopted by the 


board. 
: A. My impression is that it was not. 
Q. State, if you know, the reason why. 
A. Because they apprehended trouble with Smith, as there — a 


prospect of litigation between us and Smith, and they did not want 
tou become mixed up In it. 

Q. State whether at that time any objection was made by any 
imember of the board of directors or any of its officers that Smith’s 
contract with the company was not completed in a satisfactory man- 
ner. 

A. Not to my knowledge. 

Q. State whether prior to entering upon that work or even with 
any contract with Smith to perform said work vou had any conver-’ 
sation with the board of county commissioners of said Bourbon 
county or any member thereof, and, if so, whom, in reference to the 
bonds to be issued by Bourbon county in payment of their stock 
subscription to said road ; and, if yea, state with whom and what was 

‘said on the subject and at what time and place. 

A. I did have, in February, 1872. Previous to undertaking this 
contract I called on Thomas H. Chapman, chairman of the board of 
county commissioners, and told him that I was talking of taking a 
contract to complete the road-bed of the said railroad company. 
Prior to this time I had seen the bonds that had been lithographed 
for the purpose of paying the subscription of the county to this 
road, and that I wanted to know from him if, on the completion of 
this road, the commissioners would deliver those bonds. He in- 
formed me that as soon as the road-bed was completed they would 
be delivered. I had a similar conversation with B.R.Wood,another 

of the commissioners, in which he gave me the same assurance. 
217 (). State whether you would have undertaken that contract 
and performed that work without those assurances. 

A. I would not. 

(). State whether you relied upon the faithful issuance of those 
bonds in entering on the contract. 

A. I did. 

(). State whether you had a settlement with F. C. Smith or G. C. 
Lanphere, as his egent, in reference to your claims for the work 
done on said road; and, if yea, state when it was and what was the 
nature of said settlement. 

A. I had such a settlement; by that settlement the order given 
by Smith to Amsden & Co.,and by him assigned to us and accepted 
by the railroad company, was revoked, and I was to look to Smith 
for my pay. 


| W. C. WHITNEY. 


The said Henry A. Evwarps, being first duly sworn by me asa 
witness in said cause, before the commencement of his examination, 
to testify the truth, as well on the part of the complainant as the 
defendant, in relation to the matters in controversy between the said 
parties so far as he should be interrogated, testified as follows: 
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Examination of Henry A. Edwards. 


Interrogated by Tuomas Bares on the part of complainant ; 


defendant was unrepresented : 


(). Please state your name, age, & residence. 
A. Henry A. Edwards; age, 48 years; [am a resident of Chi- 
cago, Ill. 

(). W hat is your occupation t 

A. Civil engineer. 

(). How long have you been a civil engineet 
A. I have been a civil engineer about tw nty-five years. 
Q. During what portion of that time, if any, have you been en- 
gaged as elvil engineer on railroads ? 


*) 


218 A. Fifteen years at least. 
(). Upon what roads have you been so engaged ? 


A. In the United States on the Terra Haute & Alton: Atchison, 
Topeka, and | made the sur- 


Topeka and Santa Fe; Lawrence and 
years engaged In civil 


veys of the Chicago Belt Line. I was five 
engineering on railroads in the Island of Cuba and one year in 
Mexico. 

Q. Are you familiar with the ordinary terms used by railroad 
men and railroad companies in doing railroad work and in letting 
contracts, and the ace pted meaning of those terms? 

A. Yes; I believe I am. 

(). What 1s the meaning of the words “t 
tion of the road-bed ready for the iron,’ and what 1s the common 
construction of those words when found in a contract by railroad 


(>) ¢ ompl Le the construc- 


men ? 
A. That the road-bed is ready for the ties and iron. 
(). In your opinion would the road-bed of a railroad be complete 


and ready for the iron when the grading is done and the bridges 


iV culve rts constructed 4 
A. Yes, sir: it would. 


Q. Do you know what that term as quoted above means when 


applied to railroads in Kansas? 

A. Y es, sir. 

(). Please state what it does mean there. 

A. I was engaged as civil engineer on railroads in Kansas from 
1869. to 1872, inclusive, and -knew of quite a number of railroad 
projects of this character, and in every instance, so far as my knowl- 
edge or observation went, the words ~ Lo complete the construction of 

the road-bed ready for the iron” simply meant to complete 

219 the grade and build the bridges and culverts ready for the 
superstructure, which meant the ties and iron, and does not 
include the ties as a part of the road-bed. 

In what business are you now engaged, Mr. Edwards? 

A. Civil engineer in the public works department of the city of 


Chicago. 
H. A. EDWARDS. 
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[, the above-named Thomas B. Brougham, of Chicago, Illinois, 
duly appointed and agreed upon between the parties to take the 
depositions of the said W. C. Whitney and Henry A. Edwards, the 
witnesses whose names are subscribed to the foregoing de positions, 
do certify that before the commencement of their examination as 
witnesses in the said wont between the said T. C. Smith, complain- 
ant, and Bourbon County, Kansas, and The Board of Commissioners 
of Bourbon Co., iene, dalindonie, the said W. C. Whitney and the 
said Henry A. Edwards were duly sworn by me .to testify the 
truth in relation to the matters in controversy between the said 
parties so far as they, the said W. C. Whitney and the said Henry 
A. Edwards should be interrogated concerning the same; that the 
said depositions were taken at my office, in Chicago, IIl., on the 30th 
day of May and the 4th day of June, A. D. 1883; that after the 
said depositions were taken by me as aforesaid the lnterrog atories 
and cross-interrogatories and the answers thereto as written down 
were read over to the said W. C. Whitney and the said Henry A. 
Edwards, and that thereupon the said depositions were, respect- 
ively, signed and sworn to by the said W. C. Whitney and the said 
Henry A. Edwards, respectively, before me at the place last aforesaid. 

[ SEAL. | 
THOMAS B. BROUGHAM, 
Notary Public. 


| Endorsed 3 No. 3001. Opened, at the instance & request 

220 ~=of def’ts’ att’y, June 15,1883. A.S. Thomas, clerk, by Frank 

J. Thomas, (oar Filed June 15, 1883. In the circuit 

court of the United States, district of Kansas. F.C. Smith ws. Bour- 

bon Co., Kansas, and The Board of Commissioners of Bourbon Co., 
Kansas. Depositions of W. C. Whitney and Henry A. Edwards. 


221 United States Circuit Court of the United States for the Dis- 
trict of the State of Kansas, ss. June term, A. D. 1883. 


FRANKLIN ©. Situ, Complainant, 
is. 
SOURBON County, STATE OF Kansas, and Tur Boarp or County 
Commissioners in & for the County of Bourbon, State of Kansas, 
Defendants. 


In the month of October, 1873, Messrs. Ray & Whitney had com- 
menced a suit in Bourbon county, Kansas, against the said F. C. 
Smith for som done & materials furnished in construc ting the road- 
bed of the Fort Scott & Allen County railroad, afterw ards called the 
Fort Seott, Humboldt & Western railw: ay, and at that time, as the 
attorney of said Smith, I visited Fort Scott to look after the suit. 
Soon after I arrived there negotiations were commenced to settle said 
suit, and the settlement was “fin: ally consummated by the said Smith 
agreeing to pay them one hundred thousand — Bourbon county 
bonds and twenty-five thousand — township bonds, and the said Ray 
& Whitney agreed to receive the same in full satisfaction of their 
said claim. I did not at the time know of any order having been 
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given by Stnith to Ray & Whitney or Amsden & Co. or to any one 
else for bonds due him on his contract. If I had known of such 
order I should have insisted on its being given up to Smith. 


” G. C. LAMPHERE. 


It is stipulated and agreed by & between J. D. McCleverty, solicitor 
for the above-named defendants, and W. H. Rossington, solicitor for 
said complainant, that the above statement of G. C Lamphere may 
be — as testimony in the case the same as if taken in usual form 
upon oath. 

W. H. ROSSINGTON, 
Solicitor for F. C. Smath. 

J. D. McCLEVERTY, 
Sol. for Def’t County. 


Kndorsed: No. 300. Stipulation. Filed June 15, 1883. A. S. 
‘Thomas, clerk. 
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FRANKLIN SMITH 
's. SOOT. 
I'v. Scorr, Humpotpr & Westrern RAILROAD Co. } 


THurspay, June 14, 1883. 


Submitted On pleadings and proofs ; bri {s LO be filed. 


220 Findings of Fact 
U.S. Cireuit Court. Dist. of Kan. 
FRANKLIN C. Smiru vs. THe Com’rs oF BourBON Co. ef al. 


l. Cn July Zade LSOY, the Board of (commissioners of Bourbon 
County made an order submitting a proposition to the voters of said 
county for the subscription of stock & issuing bonds of said county 
in the sum of one hundred & fifty thousand dollars, to secure the 
construction of a railroad from Ft. Seott wi stwardlv north of the 
Marmaton river in the general direction of Humboldt, Allen Co. 

The following isa copy of said order: 

Z There Was lO record of the notice of the election preserved or 
filed in the clerk’s office, but, as a fact, the proots show that the 
notice of said election was first given on the 25th day of July, 1569, 
by publication in the Ft. Scott Monitor, a weekly newspaper pub- 
lished at Ft. Scott, in said county, and for three succeeding weeks 
thereafter, the last publication being on the 15th day of August, and 
the election was held on the 24th day of August. 

3. On August 27th the vote was duly canvassed by the board of 
commissioners and was ascertained to be in favor of the subscription 
and issuing bonds by a majority of over seven hundred. 

4. In October, LS7, more than a year after the bonds were voted, 
the Ft. Scott & Allen Co. Railroad Company was organized under 
the general laws of the State of Kansas for the purpose of building 
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a railroad from Ft. Scott westwardly on the north of the Marmaton 
river in the general direction named in the order under which the 
election was held. 

The corporators and directors of this railroad were com- 
224. posed largely of citizens of Bourbon county. 

5. Soon after the organization of said railroad company 
the commissioners of said county appointed Joseph 8. Emmert agent 
for the county to subscribe for and in the name of the county 
$150,000 stock in said company under the authority of the election 
held August 24, 1869, with the proviso that the company complete 
its road-bed ready for the iron from Ft. Scott to the western line of 
the county by the first day of July, 1872. 

6. The agent aforesaid subscribed to the capital stock of the com- 
pany in the amount above stated in the name of the county, as au- 
thorized by said order of appointment, and the said fifteen hundred 
shares of the county were at various meetings of the stockholders of 
the company represented and voted either by the chairman of the 
county board or by some other person. 

7. On June 6, 1871, Franklin C. Smith, this complainant, made a 
contract with said railroad Co. to grade the road-bed from Ft. Scott 
to Humboldt, about 23 miles, and to construct all necessary bridges, 
culverts, &c., and he was to be paid in part therefor by $125,000 of 
these bonds of Bourbon county. Before making the contract he had 
assurances from two of the county commissioners that the bonds 
had been legally and regularly voted and that they would be issued 
on completion of the contract. 

8. On July 28, 1871, on application of the railroad company, the 
board of county commissioners ordered the bonds to be prepared 
and signed by the chairman and deposited in the safe of the treasu- 
rer’s office to await further order, which was accordingly done. 

9. The road-bed was completed ready for the iron in substantial 
compliance with the terms of the subscription by the time named, 
to wit, July Ist, 1872. 

It is proper to state here that on this point the evidence is 
somewhat conflicting, but the engineers In charge of the work 
reported 1t so performed, and the county commissioners made 
no specific objection to any part of the work. 

10. In June, 1872, after the work was performed the railroad com- 
pany demanded the bonds of the county board, which demand was 
not granted; and, again, in August following, another demand was 
made by the railroad company, which was refused, and the commis- 
sioners then ordered the bonds destroyed, which was accordingly 
done. 

11. It does not appear that the county commissioners made any 
objection that the resources of the company, together with these 
bonds, were not sufficient to construct the road-bed, and that its re- 
sources were sufficient for that purpose was demonstrated by the 
irresistible logic of an accomplished event. : 

The county subscribed to its capital stock, attended its meetings, 
took part in its proceedings without objection as to its resources, and 
never placed their refusal to issue the bonds on that ground, and so 
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I find they were satisfied on that point, and are estopped to deny it. 

12. The name of the railroad company after its organization and 
about ——, —, was changed to the Fort Scott, Humboldt & Western 
Railroad Co. The company never filed any profile or map of its 
route in the clerk’s office of said county, nor did the company secure 
and pay for the right of way along its line, with the exception of 
about eight miles. 

13. By reason of the failure to obtain these bonds the company 
were unable to pay the complainant, and were largely indebted to 
him, and at the November term, 1879, he obtained a judgment in 

this court against the company for the sum of $267,113. ‘The 
226 company were and are insolvent, and execution was issued 
on said judgment and returned wholly unsatisfied. 

14. ‘This suit was commenced within a year after the termination 
of the former suit against the commissioners of said county and the 
railroad company. 

Conclusions of Law. 


1. The bonds never having been issued and the complainant 
having no greater rights than the said road company itself, I hold, 
on the authority of Lewis v..Com’rs, 12 Kan., 202: Ruby v. Shoin, 
54 Mo., 207, and other cases cited, that the order of submission under 
which the election was bad was illegal and void for the reason that 
no railroad company was named in the order nor was the company 


ea at that time in existence. 

2. The notice of said election was insufficient and illegal, because 
if was hot elven thirty days before the election. 

3. I find nothing in the proceedings of the board of commissioners 
that would estop them making these defenses, inasmuch as no official 
record was made or action had to such effect, although their course 
subsequent to the election may be characterized as unfair toward 
complainant and hardly in good faith. 

4. The complainant's actien 1s not bound by the statute of limita- 
tion. ' 

5. The complainant’s bill must be dismissed. 

| concur. 

GEO. W. McCRARY, 
Circudal Judge. 

| Endorsed: | I’. C. Smith ws. It. »., H. & W. R. R. Co. ed al. Find- 
ings of fact & conclusions of law. 

227. ~Uwnrrep States or AMERICA, | me 


District of Kansas, 

At a term of the circuit court of the United States of America for 
the district of Kansas, begun and held at the city of Topeka, in said 
district. on Monday, the 2Gth day of Novein ber, ISS3, proceedings 
were had and appear of record in words and figures following, to 
wit: 


FRANKLIN C. SMITH VS. 


Tuespbay, Nov. 27, 1883. 
Frank C. Smiru, Complainant, ) 

. vs. 
Tue Fort Scorr, Humpotpt & Western RAILROAD Com- > 3001. 

pany and The Board of County Commissioners of Bour- | 

bon County, Kansas, and Bourbon County, Kansas. } 


Now, at this day, this cause came on to be heard at this term, the 
issues being closed, the complainant appearing by Messrs. Rossing- 
ton. Johnston & Smith and Williams & Dillon and G. C. Lamphere, 
his counsel, and the defendant, The Board of County Commissioners 
of Bourbon County, Kansas, by their solicitor, J. D. McCleverty ; 
and said cause was argued by counsel, and the court, having con- 
sidered thereof and of the proots and evidence, doth find upon the 
issues joined herein in favor of the said’ defendant, The Board of 
County Commissioners of Bourbon County, Kansas, and they are 
entitled to a decree accordingly. 

Upon consideration thereof it is ordered, adjudged, and decreed 
that the complainant’s bill be, and it is hereby, dismissed out of this 
court, and said complainant will pay to said defendants their costs 
to be taxed herein by the clerk of this court, and thereupon said 
complainant prayed for an appeal to the Supreme Court of the 
United States, which said prayer the court allowed. 

C. G. FOSTER, Judge. 


228 In the Cireuit Court of the United States for the District of 
Kansas. 


FRANKLIN C. Smitu, Complainant, 

Us. 

Tue Fort Scorr, HuMBoLpT AND WESTERN RaAiLroap > No. 3001. 
Company and The Board of County Commissioners of | 
the County of Bourbon, Kansas, Defendants. 


~ ao etme amen 


Know all men by these presents that we, Franklin G. Smith, John 
C. Stewart, security, are held and firmly bound unto the above- 
named defendants in the sum of five hundred dollars, to be paid to 
said defendants; for the payment of which, well and truly to be 
made, we bind ourselves and each of us, our and each of our heirs, 
executors, and administrators, jointly and severally, firmly by these 
presents. 

Sealed with our seals and dated July thirtieth, 1884. 

Whereas the above-named complainant hath prosecuted an appeal 
to the Supreme Court of tle United States to reverse the decree ren- 
dered in the above-entitled suit in said cireuit court: 

Now, therefore, the condition of this obligation is such that if the 
above-named complainant shall prosecute his appeal to effect and 
answer all damages and costs if he fail to make his appeal good, 
then this obligation shall be void; otherwise the same shall be and 
remain in full foree and virtue. 

FRANKLIN C. SMITH. [seat.] 
JOHN C. STEWART. ae, 
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UNITED STATES, se 
Northern District of Illinois, " mics 
[, George C. Lamphere, a United States commissioner in and for 
the said northern district of Illinois, do certify that I am personally 
acquainted with the above-named John C. Stewart and have been 
for about thirty years, and that I have every reason to believe that 
he is worth more than ten thousand dollars over and above 
229 all debts, liabilities, and exemptions. 
Witness my hand and seal of office this 30th day of July, 
1884. é 
[ SEAL. | GEORGE C. LAMPHERE, 


lnited States Commissioner. 
Unirep States, Northern Dis. of Il/s. : 


John C. Stewart, being duly sworn, depsses and says that he re- 
sides in Galesburg, [lls. He further declares that he has property 
n value LO exceed ten thousand dollars over and above all debts, 
liabilities, and exemptions. 


JOHN C. STEWART. 


Sworn and subscribed to before me this 30th day of July, 1884. 
[SEAL. | G. C. LAMPHERE, 
{} S. Lom. 
lMiled Aug. 4, 1884. 
A. 8S. THOMAS, Clerk. 
No. 3001, Approved Aug. 4, 1884. 
C. G. FOSTER. Judge. 


Assiqnment of Errors. 


And now come Rossington, Johnston and Smith and G. C. 
Lamphe re, solicitors for the said Franklin C. Smith, and assign the 
following errors upon the foregoing record : 

|. The court.erred in holding that the order of submission, under 
which the election was had, was lilegal and void for the reason that 
no railroad company was mentioned in the order 

2. ‘The court erred in holding that the said order and submission 
was illegal and void for the reason that the company was not in 
existence at the time of the making of said order. 

3. The court erred in holding that the notice of said election was 
insufficient and illegal. 

!. The court erred in holding that there was nothing in the pro- 
ceedings of the board of commisssoners that would estop them from 
making these defences. 

5. The court erred in not finding for the complainant. 

6. The court erred in finding for the defendants. 

7. The court erred in dismissing the bill. 
ROSSINGTON, JOHNSTON anp SMITH, 

G. C. LAMPHERE, 
Solicitors for Franklin C. Smith. 
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230 UNITED STATES OF AMERICA, | 
District of Kansas, } 


|. A. S. Thomas, clerk of the circuit court of the United States of 
America for the district of Kansas, do hereby certify the foregoing 
to be a true, full, and correct copy of the record and papers of 
said court of all the proceedings had therein in the suit of Kranklin 
C. Smith, complainant, vs. Fort Scott, Humboldt and Western Rail- 
road Company and The Board of County Commissioners of the 
County of Bourbon, Kansas, and Bourbon County, Kansas, No. 


3001, in said court. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, al my othee, in) Tope Kel, In said district of 
Kansas, this 26th day of August, A. D. 1854. 

( The Seal of the Cireuit Court of the United ) 
of Kansas, L862 


A. S. THOMAS, Clerk. 


Endorsed on cover: Kansas C.C. U.S. No. 198. Franklin C. 
Smith, appellant, vs. The Board of County:Commissioners of Bour- 
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bon County, Kansas. and Bourbon County, Kansas. Filed 3th 


December. 1884. 
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On the 23d of July, 1869, the commissioners of Bourbon 


county passed a resolution calling for an election on the 24th 
of August following, under the statute of Kansas, to decide 
the question whether the county should subscribe $150,000 to 
the capital stock of any railroad company then or thereafter 
‘ort Scott, the county 


organized to construct a railroad from 
seat of Bourbon county, westerly on the north line of Marma- 
ton river and to the city of Humboldt, in Allen county, Kan- 
Sus. The election Was according|\ held “ut the time appointed 
and the result was declared by the Board of County Commis- 
sioners Hn favor of the subscription. On the Sth of October, 
‘S70. the Fort Scott & Allen County Railroad Company was 


duly organized. On the 6th of June, 1871, the appellant and 


aetna + 


ee See ee ty oe we aL ee 4 
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one Dunn. under the haine of Smith a COULD PATE contracted 
with the said corporation, the Fort Scott and Allen County 
Railroad Company afterwards consolidated with another com 
pany, and catled the hort Scott. LH mnboldt WL Western Rail 
road Company, to grade the line of its railway extending from 
lort Scott, im Kansas, to Humbolt City, mm the same State, and 
to build all the BOCCIaT bridges and culverts and ae complete 
the work by the f first ol duly. IS7 2. the railroad COT P ATL in 
consideration of the work ce be dot -. agreed ce pret and deliver 
to Smith «& Company certain ou uMneIp | bonds amounting, ac 
cording to their face value of S275.000, to-wit.—S125,000 In 
the bonds ol Bourbon county, S20 000 in the bonds of Llum 
bolt City, S75.000 in the bonds of Humbolt tow nship, $25,000 
in the bonds of Salem township, and S25 000 1 the bonds of 
KE lsmore township. Dunn assioned his Interest th the contract 
to Smith. Smith did all the work before the time spec ified, 

wit, July Ist. IS72. ‘On the 6th of June, sone the wel 
cOotnpaly passed “a resolution accepting the work, and acknow |! 
edging the fulfillment of the contract, the bonds of IlLambolt 
township and Iumbolt City, amounting altovethe to BLOO OOO 
have been delivered ce Smith pursuant to the contract: the 
bonds of Bourbon COUNTY and those of Salem township and of 
Klsmore township have not been delivered. On the 13th of 
October, 1871, the Commissioners of Bourbon county passed i 
resolution authorizing Joseph OF Kimert to subscribe for SLDO.00 
of the stock. He accordingly made the subscription ard the 
county from time. voted upon the stock in the meetings of the 
directors of the railroad COMpal Vy, the (Commissioners resolved 
tO prepare anid in part to execute the bonds “aus sawoll as the hnec- 
essary lit thoyraphing could be finished, and they were signed 
by the chairman ana placed Nh the vault of the treasurer’s 
office to be tinalls completed and delivered when Smith had 
COT, pleted thas work They promised Simoiith promptly to de 
liver them upon the comp letion of the work within the con- 
tract time. They were present when the contract was entered 
into and made the same promise te Smith & Company. But for 
their repeated assurance fo this effect anil the reliance of both 
Smith and Dann, upon their good faith the work would not 
have proceeded and would not have been done. The county 
bonds have Theo? been lasnued. the COULTEN 2H new anil bur 
densome terns as a condition to be performed by Smith or the 
railroad COMpPAny before thes hould be delivered. The railroad 


company Is absolutely Insolvent. [hy December iso. Smith 
brought suit against the Fort Scott. Ilambolr & Western Rail- 
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in this court Before Making the « tract with the ra 
COMPANY, Smith had the assurance from two of the commis 
sloners that the bonds had been leeally and regnlarly voted, 
and that they would be issued on the comple tion of the con 
tract. These ure substantially the facts iis shown DY the record 


of this case 
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ARGU MENT. 

The first question presented is, where the bonds had not 
been issued and delivered, although the election had been de- 
termined in favor of the subscription by the County Commis 
sioners, whether the county can now plead and show that the 
notice of said election was not given the required time pro- 
vided by the statute. 

This election was had under the laws of 1868 and 1869 
statutes of iiansas, and under Chapter 24. Section ® of the 
laws of 1866. We maintain, as the County Commissioners 
sitting under the Jaws of Kansas, as they did, for the purpose 
of passing upon whether or not an election had been had, and 
having determined that an election had carried in favor of the 
subscription, that their decision is final and conclusive. It has 
been determined in the case of the State on relation of Henry 
Keeler vs. Allen, in Fifth Kansas, 213, that it is within the 
scope of the authority of the Board of County Commissioners 
to determine whether an election has been had authorizing 
them to subscribe stock in a railroad company, and it is also 
within the scope of their authority to subscribe such stock 
when such election has been had; and to make all the neces- 
sary orders with reference to the same. This holding appears 
npon page 221 of that report. 

Again, in the case of Board of Commissioners of the 
county of Knox vs. William H. Aspinwall, and others, in 21st 
How., 559, Mr. Justice Nelson delivering the opinion of this 
Court, says: “The Court must therefore look into the statute 
“for the purpose of determining this question, and upon look- 
ing into it we see that full power is conferred upon the Board 

“to subscribe for the stock and issue the bonds where a majority 
“of the voters of the county have determined in favor of the 
“subscription, after notice of the time and place of election. 
"This case assumes that the requisite notices were not given of 
“the election, and hence that the vote has not been in conform- 
“ity with the law. This, however, would seem to be decisive 
“against the authority on the part of the Board to  issne the 
“bonds, were it not for a question that underlies it; and that 
“Ss. who is to determine whether or not the election has been 

“ properly held, and the majority of the votes of the county 
cast in favor of this subscription? Is it to be determined by 

“the Court in this collateral way, in every suit upon the 
“bond or coupon attached, or by the Board of Commissioners 
“as a duty imposed upon it before making the subscription? 
“The Court is of opinion that the question belonged to the 
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“ Board. The act makes it the duty of the Sheriff to oive th 
“notice of the election rol the da\ entioned, anid then di 


“clares if the majority of the votes given shall be in favor of 
“the subscription, the County Board shall subscribe the stoc! 
lhe right ol the board to act In the execution ol the author 
“ty is placed pon the fact that the n Wority of the votes had 
} 

+ 


' . ’ : ' ‘ 
been cast in favor of the subscription, and to have acte 
' rthy ‘7 5 ae ? ‘ . ot " ; ] ‘ ‘ ; é ‘ al ‘ * _- | e ’ 
WILDOtUT 1} Si ascertalning Wot (} nave eel a Cical YIOLALIOTN 


“of its duty, and the ascertainment of the vote was necessaril\ 
left to the inquiry and judgment of the Board itself, as no 
“other tribunal was pros ided for the PUPPOse, This Board Was 
one, from its organization and reli re duties, ht and com 
etent to be the depositor) of the trust thus confided to it. 
“The persons composing it were elected by the county, and it 
~ Was alread \ invested with the highest functions concerning 
the place and fiscal interests.” 
ln the case of Bissell and others vs. the City of Jetterson 
ville. ~4 How P IS 7. on page oI. Justice C‘liftord. in deliver 
Ing the opinion, SaVS, “ Adopting the lal vruave of this Court 
aa tT the cuse ol the Commissions I's of KNOX County agaist 
\spinwall and others, 21 How.. 544, we are of the opinion 
: 


, : ; ; 7c nail 
this Board was one from its organization and renerai 


—_—s 


“duties fit and competent to be the depository of the trust con 


‘fided to 1t.”. In the case of Hadley. s. the Mayor and oth 
of the city of Albanv. 33 N. Y. 608. the Court of Appeals of 
that State heid that the Council having nce legally canvassed 


the votes returned for the electiol Ol Mavor of said city 
and has Ing exhausted their POoWers OVC! Crhat subject, they COULG 
not afterwards reverse their decision by making a different de 
termination, and that where the law has committed to officers 


} } ; . : ° : , 
the duty ol canVassInY the returns and deter ning 


ol the cle ‘Thon from them. and the othe Crs DAVE perform (| t | 
duty and made their determination, the question as to the eff 

of the rerurnis made Is not open for ci rermibation im an action 
in whiel the title of the othcer comes t collaterally. 
in 12th Barbour, 217, the case of the people vs. Supervis 
ors of Green, the Supreme Court of New York held that afte: 
a Board of County Canvassers had inet and organized ac 
cording to law, and proceeded ty estimate the votes of the 
CONTE and had recorded such estiinate and determined who 
had beer elected, and the Board hac 7 ss ived, that the deter 
mination could not be attacked collaterally And again in Bell 
Vs. Pike. I”. N. 7. 173. the Supreme ( ourt of that State he l¢] 


that the court has no power to gO behind the reeord and in 
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quire whether or not a vote had carried, nor to order the clerk 
to make a record of any fact other than suchas he was required 
to enter upon the record, to-wit, the determination of the Board 
of (lanvassers as to whether the vote had carried or not. ‘ 

Again in Texas, in the case of Arbury vs. Beams and 
others, 6, Texas, 457, where a statute required the chief justice 
of a certain county to order an election for the seat of justice 
and prescribed that the election should be held and the returns 
made in accordance with the laws of the State regulating elec- 
tions, it was held that the statute conferred upon the chief jus- 
tice a personal trust distinct from his ordinary official duties, 
that in receiving and estimating the returns he performed a ju- 
dicial act and that a mandamus would not lie to compel him to 
receive and estimate the returns which he had rejected. 

Again 1 Oglesby vs. Sigman and others, 58, Miss.. 503. 
the Supreme Court held that where the commissioners by elec- 
tion had canvassed the returns ‘of the election, made and de- 
clared the result, and had transmitted to the Secretary of State 
» statement of the whole number of votes canvassed in their 
county for each candidate voted for, their connection with 
the returns had terminated, and they could not be compelled 
by mandamus to re-assemble and re-canvas such returns. 

In People vs. the Board of Supervisors of the County of 
Schenectady, 35, Barbour 408, the Supreme Court of New 
York say: “Inferior jurisdictions, such as Boards of Snupervis 
“ors, which derive their powers from the statute have not the 
“authority to re consider, to review, reverse, and annul their 
“own judicial action when it has once been exercised. When a 
“Board of Supervisors have by a legal qnoruin of their mem- 
“bers voted Upon a resolution concerning the raising of money 
“nnder the statute authority to apportion the tax to be raised 
“among the several towns and wards of the county, and such 
“votes have been entered by their clerk in the book of records 
“required to be kept by them, they have exhausted their discre- 
“tion over that snbject. They have executed a judicial act which 
“is in effect a judgment final and conclusive as to any power 
“they can exercise over it by way of review or reversal and a 
“subsequent apportionment or a resolution passed to that effect 
“to reconsider their former action would be held a nullity, and 
“they might be compelled by mandamus to attach collector’s 
“warrants to the tax books made ont according to the original 
“resolution and after the judicial power has been exercised, a 
“mandamus is the process to compel the performance of the 
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‘ministerial functions, if being held t exercised th 
‘“udicial and ministerial functions.” 

In the CHuse ot Shelby County Co rnberliana WV 
Ohio Railway Company) Bush (Ky.) Zhe, is held, th 
rectness of the judgmefn of the County | t that the cond! 
tions of the propositions voted for had . ym plied Wit! =i) 
far as To authorize the subscription Ol bed thre lire (j 
cannot be questioned ina proceeding same court to com 
pel the County Court by mandamus to issu e bonds of the 
COUNTY 

Ln (‘ommissioners of Douglas COUTTS be vies, 4 | ». 
LO+. this court held the Board of ¢ ers orf a count ~ 


authorized to determine whether re «es 


issue of bonds had been complied wit! 


L| 
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of Johnson County vs Thaver. 94 U.S 


livering the opinion of the Court, overrul 
vs. the Commissioners of Bourbon ¢ 
wr words, held that it conld not 
and held that under 
Kansas, authorizing the of ( 

county to, into, through, from, or ne 


in ot] 

(Courts. 
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is or mav be located, to subscribe to the 
a 

he 


cedent to submitting the question 


company, location of the road is 


the qualified electors of the county, and 
to insert the name of the company const! 
In the County of ( Johns 
Court held: “Tt Is not an obje 
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“stock of which the subscription 
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“the day when the election took place. 


iss 


v8. 


— 


ra | rae 


tfownsh \\ 


7. 
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the case at bar was held. Also to the same « 
of Davies vs. Huidekoper, 98 U. S., page 
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In the ease of Block vs. Commissioners, 9% U.S... 686. 
this Court again held that it was not neccessary to name any 
particular company In the submission to the popular vote. 
afirming Commissioners of Johnson County vs. Thayer, 94 
U. S., O51. And in block Vs. Commissioners, this Court say 
that they have not overlooked the opinion In the case of Lewis 
vs. Commissioners, 12 Kansas, 186. The notice and subinis 
sion of the election in the case at bar was under the Ssathie law 
and in substantially the same form as that in the case of Block 
vs. Commissioners, supra. 


ITI. 


ESTOPPEL. 


We maintain in this case that every act. required to be 
done, both On the part of the Board of County (‘ommissioners 
and the County on one side, and the railroad and the com.- 
plainant on the other side, have been fully completed and per- 
formed, excepting the mere execution and delivery of the 
bonds to the complainant by the county. The complainant went 
on and did the work upon the assurance that the bonds would 
be executed and delivered when the work was completed, and 
upon this assurance, with that also that the election had been 
carried in favor of the bonds and of the subscription, and also 
upon the representation to that effect by the County Commis 
sioners, expended large sums of money in the completion of 
the work and the building of the road. Nothing was ever said 
by the County Commissioners, no objections ever made by 
them that the work was not completed | in time, nor performed 
as provided in the contract with the company; they went on 
and acqniesced in every act of his, even voted through its 
members of the directory of the company in the meeting of 
the company’s directory; subscribed the stock through the 
county’s agent to the amount originally agreed to be subscribed 
and no objections were made until long after the road had been 
completed by complainant and the work accepted by the com- 
pany, and that too not until long after the bonds had been aect- 
ually signed and placed in the treasnrer’s office for delivery. 
Under such a state of facts we maintain that the county is now 
estopped from claiming that the vote was not legal and from 
making the other defenses set up against the praver of the pe- 
titioner in this case. The record in this case shows that the 
complainant was ignorant of any irregularity in the vote or 
frauds of the County Commissioners and went on and expended 
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large sums of Maney and a lurge amount of labor in coMpit t iu 
the road. lle acted ii 1 good faith and 1 fact lost all the prop 
erty he hac 11 “ee Transuc tio. i the cust of the Pi O] it @xX 
rel. VS. Logan COUNTY, OS L}] Nols Ooi+,it was alleged in the an 
swer of the county that the complan t had knowledge of the 
ithe ality and frands in the aah the demurrer to tha i 


~ j i . * e *% .- . 
swer admitted such facts to exist. but the court say if then 


“there was frand averred and the company knew of it bi 
‘Tore contracting or incurring liability they have no right to 
rT . . 17 

compel the county to issue the bonds liad they contracted 


‘or Incurred lability in the honest belief that the election was 
‘Tair ana Tree trom frand. or had the ais peen issued and 
‘4 ’ ; “ . ; ’ ; “ 
the handsof innocent holders, rnen a adiveren 


be presented,” and the court furthe: finds in this CHSC that 


the demurrer admits that the COT pal’ had notice of the ra ids 
and illewality in the election before the, mcurred liability 


i the case of the People ys. Ul ne, 664, Til.. VO. the court 
sity, an is. however, urged that notwithstanding these may have 
“been re failure to comply with this Sta itl calling and hold 
“ing the election, still the township 1s estopped by the canvass 
“of the votes, “3 returns of the County Clerk and the sub 


a 


" $C ript lion made Ly the Supervisor. Although this might 
“true, had the bonds been issued and in the hands of an inno 
~ Gent holder, or had the subseription been made without any 
“notice ol the fraud, and the company had incurred liability on 
“the faith that the bonds would be issued, but here the com 
“pany had notice of the fraud and therefore cannot say they 


“are defrauded.” 


To the same effect is Bigelow on estoppel, page 464. In 
the CASC of board “ Supervisors of Logan COUNTY Vs. the city 
of Line oln, 81, Lll., 156, Chief Justice Scott in delivering the 


opinion of the court Says, “Before the doctrine of estoppel Cul 
“be invoked there must be some positive ucts by the Inunicipal 
“officers which may have induced the action of the adverse 
“party, and where it would be unequitable to permit the corpo 
“ration to stultify itself by retracting what its officers had 
“done.” The language there used by the eminent judge governs 
the case at bar precisely. There were positive acts by the mu 
nicipal authorities of Bourbon county which we have called 
your Honors’ attention to hereinbefore which induced the ac 
tion of Smith, the complainant herein, in expending his large 
snms of money and going on and completing the road and per 
forming his part of the contract with the railroad company, 
and these positive acts having been performed by the munic! 
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pal officers and he having acted upon them it would now be 
inequitable to permit the corporation to deny the validity or 
right of the officers, or to retract what the officers had done. 

~ To the same effect is City of Chicago vs. the C. & W. I. 
R. R. Co., 105 LL, page 73. 

Also 108 IIL, page 151, Connty of Cook vs. Harmes. 

Also Meister vs. Bemey 44 Mich., 435. 

Grisler vs. Powers 81, N. Y. 57. 

Ln the case af bar Smith acted in good faith. promptly and 
the record shows he was influenced by a belief in the truth of 
the matters not only represented to him by the two County 
Commissioners, but by ihe acts ot the offivers of the county in 
voting at the directors’ meeting of the railroad company, and it 
further shows that he will be greatly prejudiced if the repre- 
sentations made by the county are allowed to be now disputed 
by the county, it being recollected that the railroad company 
had no other resources out of which he could receive his pay 
than the bonds to be delivered to the company and by it to 
him. 

Andrews vs. the Etna Life Insurar.ce Company, 85 N. Y.., 
334. . : 

In Zabriski vs. R. R. Co., 28 How, 381, on page 400 and 
401, Justice Campbell says, “A corporation quite as much as 
“an individual is held to a careful adherence to truth in their 
dealings with mankind, and cannot by their representations or 
“silence involve others in onerous engagements and then defeat 
“the calculations and claims their own conduct had superin- 
“duced.” | 

In Bissell vs. City of Jeffersonville, 24 How, 299, the 
court used this language. “Duly certified copies of the record 
“of the proceedings were exhibited to the plaintiffs at the time 
“they received bonds showing to a demonstration that further 
“examination upon the subject would have been useless, for 
“whether they looked tothe bonds or recorded proceedings there 
“is nothing to indicate any irregularity or even to create a sus- 
“picion that the bonds had not been issued pursuant to the law- 
“fal authority, and we hold the company and their assignees 
“ander the circumstances of this case had a right to assume that 
“they imported verity. 

“The citation of authorities to this point is unnecessary, as 
“the whole subject has recently been examined by this court and 
“the rule clearly laid down that a corporation quite as much as 
“an individual is held to a careful adherence to truth in their 
“dealings with other parties and cannot by their representa- 
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“tions or silence involve others in their onerous engagements 
“and then defeat the calculations and claims their own conduet 
“has superinduced., 

Zabrisky vs. the Cleveland &«. R. R. Cro... 23 How. 400. 

In Myer vs. City of Muscatine, Ist Wal., 384, it was held 
that where all parties acted in good faith the city conld not 
afterwards object to the irregularity of the preliminary pro 
ceedings, and set up that the vote was not taken in the form In 
which ander the charter it onght to have been taken. 

Again in Pendleton county vs. Aimee 13, Wal., 298, 
Was held “The county issuing bonds to the 1 iilroad COT Dan } in 
“payment of stock in the road. which s ibscription the county 
“was authorized by legislative enactments to make and to pay 
“for Dy the issue of the bonds, only after certain things directed 
“had been performed, may be estopped against asserting that 
“the conditions attuched to a grant of the power were not Ful 
“tilled and ati estoppel would take ple e wherea county had re 
“ceived the proper amount of stock for which the bonds were 
“issued and had held it for a long time and was actually enjoy Ing 
“it at the time when pleading want ol authority to subscribe. 
Would the exception that the bonds were not actually issued 
and delivered in the case at bar change the rule? Surely not. 

The case of Anderson County Commissioners vs. Beal. 113 
i. S. 227. and the case at barare very similar, and we think the 
principles laid down in that case should, as to the complainant 
in this case, be held to apply as against the county in the case 
at bar. 

Again in Block vs. Commissioners, 99 U. 8... 686, this 
court held, “Where pursnant to the statute (the one in question 
in the case at bar) an election was held in a county in Kansas 
~ upon the question of | subscription fo the capital stock of any 
“railway company then or thereafter to be organized, which 


“should construct a railroad from any point in Mis 
“sourt to a point in- the’ county, and the ~—iresuit 
“having been declared by the proper authorities, 
“to be in favor of the subscription and was entered on their 
“minutes, the bonds were in 1870 issued in payment of the 


* 


‘subscription, to the Missourt COLD Pans VV hich caused the 
‘road to be built, that the subscription was binding and that 
“the county in an action onthe bond in th hands of a purchaser 
‘is estopped from asserting that in fact a majority of the quali 
“fied electors did not vote in favor of the issue of the bonds. 
See also Moran vs. the Com’sof Miami Co., 2 Black 722 
County of Randolph vs. Post, 93, U.S. 502. 


© 
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In conelusion if will be seen that we have presented laut 


three questions in this case, although there are at least seven 
errors assigned, but they are virtually covered by the three 
amd probably by two questions which wholly govern the case. 
We maintain that the order of the County Commissioners in 
passing upon and determining that the election had been held. 
eut off all questions as to the illegality or traud in the vote: 
also as to the notice not being viven the sufficient length of 
tiine (and right here it Tha ve enid that there Was le proof 
that the notice was not published, as by the laws of Kansas pro 
vided for. 30 days. The law of Kansas pro ides that the notice 
may be published by being posted as well as being also printed 
in the newspaper. } There is no evidence in this case that the 
notice of election were not posted as required by the laws of 
Kansas the requisite length of time. The only evidence that 
was introdnced which tended to show that proper notice had 
not been given was a notice that was published in the news- 
paper 28 days, but the election was not held until more than 
30 days had expired, and even though the notice had not been 
published the requisite number of days, if the election was not 
held until more than 30 days had expired it seems to us that 
tee county cannot complain in this action. They have received 
the benefits of the road which was built by the complainant 
at a great outlay of time and expenses, and as to the question 
of notice it seems to us their mouth is closed. 

And finally as to the question of estoppel we maintain 
that from all the record produced in this case that if there ever 
Was a case where the question of estoppel was a complete bar to 
the defense as set up by the defendants, it is in the case at bar. 

We respectfully ask a reversal of the decision of the lower 
court. 

A. L. WitutaMs, 

Rossincron & Smiru, 
Solicitors for Appellant. 

H. E. Lone, of Counsel. 
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Appellee in the statement of the case in his brief, says 
the railroad was never built, &ce. In this we do not coneur, 
the evidence of Mr. Whitney, and Mr. Smith, the complain- 
ant, shows the road was built and completed as far as the 
complainant was held by his contract todo so. The propo- 
sition submitted to the people to vote upon says that the 
bonds shall be executed and issued to the company whenever 


INS 


the bonds provided for, with the other resources, shall be 
sufficient to complete the construction of the road-bed ready 
for the iron from Ft. Scott to the west line of Bourbon 
County. 


The only contingency then upon which the bonds were 
to be issued was fully compliea with by compl: uinant for the 
company. The ev idence of Mr. Smith (page 47 Transcript) 
shows the road-bed was completed ready for the iron from 
Kt. Scott to ime west line of Bourbon County by the Ist day 
of June, 1872, long before the time provided iu his contract 
with the company. Mr. Whitney, one of the sub-contrac- 
_ tors, also testifies that it was completed, (see pages 35 and 
36, Transcript.) and that there is now some 2% or 24 miles 
used as a railroad. 


Mr. Whitney says (Transcript page 134,) the work was 
aang and ata meeting of the Board of Directors on 
June 3d, 1872, the road was accepted by a resolution duly 
passed by the Disective. From the record then before ns in 
this canse it appears that the road-bed was completed in 
accordance with the terms of Smith’s contract with the com- 
pany as well as in accordance with the'terms of the proposi- 
tion submitted to the people for the vote. Not that a rail- 
road should be completed and cars running thereon, but that 
the road-bed should be completed ready for the iron as a 
condition precedent to the issuance of the bonds by the 
County to aid the Company to complete the road. (See page 


74 Transcript extract of Weekly Monitor.) 
ARGUMENT IN REPLY. 


We will now proceed to discuss the questions presented 
by the record in the cause and raised by connsel in his ar- 
gument, 


Connsel maintains that the notice of election published 
in the Weekly Monitor was insufficient, and therefore the 
vote was void. In answer to this we say that there might 
have been notice given in some other manner, so far as the 
record in this case showns, than by publication in the Moni- 
tor. Nut only so, but we say that the County Commissioners, 
when they passed upon the question whether the bonds had 
been duly and legally voted to the railroad, had to first pass 
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upon the question whether proper and legal notice had been 
given before the holding of the election. The act of the 
board of Commissioners in that respect was judicial and 
final and cannot be questioned in this proceeding. See 
Shelby County Court ve. Cumberland «& Ohio Pailroad 
Company, 8 Bush (Ay.), 209, which was an action for man- 
damus to compel the County Court to issue bonds direct to 
railroad company. Judge Hardin, in a very ably 
written opinion, in referring 
“It is insisted for the appellant that the petition and 
“evidence on which the County Court adjudged that the 
“conditions of the propositions voted for had been complied 
“with, so far as to anthorize the subscription of stock, did 
“not authorize that conclusion; but whether this be so or 
“not, it is deemed a sufficient answer to the objection that 
“the court acted judicially, and the correctness of its judg- 
“ment, which remains unreversed, cannot be collaterally 


to this question § says: 


~ questioned in this proceeding.” 


To the same effect is the case of Zhe Hvansville, ete.., 
Railroad Company Us. The City of Kvansville, Ld I[nd., 
395. Worden, J., delivering the opinion, says: “The ques- 
“tion arises whose duty was it to determine whether the 
Yeguisite number of the freeholders of the city had peti- 
‘tioned for the subscription ¢ We think it clear that that 
~ duty pertained to the Common Council, no other tribunal! 
“having been provided for that purpose 
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“ Aspinwall, et al.. lately decided in the Supreme Court of 
“the United States (21 Howard, 53) settles a principle that 
“is entirely applicable here. That case, to be sure, involved 
“the validity of bonds that had already been issued, bnt the 
“decision was not made to turn upon the fact that the bonds 
“had passed into the hands of third persons. The following 
“extract from the opinion in that case will sufficiently show 
“the point made, and the ground upon which it was decided: 


“~The act in pursnance of which the bonds were issued 
“ ‘is a pablic statute of a State, and it is undoubtedly true 
“ ‘that any person dealing in them is chargeable with a 
‘knowledge of it; and as this board was acting under dele- 
“ seated authority, he must show that the authority has been 
‘properly conferred. The court must therefore look 


“ ‘into the statute for the purpose of determining this ques- 
. ‘tlon: and pon looking into it. we see that full power is 


‘conferred pon the board to snbscribe for the stock. issue 
“ ‘the bonds, when a majority of the voters of the county 
“ shave determined in favor of the subscription after due 

‘notice of the time and place of the election. The case 
“ ‘assumes that the requisite notices were not given of the 
“ selection, and hence. that the vote has not been in con- 
“ ‘formity with the law. 


“<*This view would seem to be decisive against the 
_“ Sauthority on the part of the board to issue the bonds, were 
“ ‘it not for a question that nnderlies it; and that question 
“sis who is to determine whether or not the election has 
‘been properly held, and a majority of the votes of the 
‘county cast in favor of the subscription ¢ Is it to be de- 
“ ‘termined by the court, in this collateral way, in every snit 
upon the bond, or coupon attached, or by the Board of 
“ ‘Commissioners, as a duty imposed upon it before making 
“ *the subscription ¢ The court is of opinion that the ques- 
“ «tion belonged to the board. The act makes it the duty of 
“ «the Sheriff to give the notices of the election for the day 
“ «mentioned, and then declares, if a majority of the votes 
‘ ‘given shall be in favor of the subscription, the County 
“ «Board shall subscribe the stock. The right of the Board 
’ ‘to act in execution of the authority is placed npon the 
“ ‘fact that a majority of the votes had been cast in favor of 
“ ‘the subscription; and to have acted without ascertaining 
“ sit wonld have been a clear violation of duty; and the as- 
“ scertainment of the fact was necessarily left to the inquiry 
‘and judgment of the board itself, as no other tribunal was 

“ ‘rovided for the purpose.’ 
“We might rest the case here, on the authority of that 


“above cited; but the importance of the qnestion, and the 
“mount involved induces some further examination.” 


Judge Worden then proceeds with a very lengthy dis- 
cussion of this question, and cites the following authorities: 


y 


Britiain vs. Kinnard, 1 Brad.and Bing., 482. 
Beth vs. Bagley, 12 Pick, 572. 
Martin vs. Mott, 12 Wheat . 19. 


et _ 
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Vanderhayden vs. Young, 1] Johns, 150. 
Birdsall vs. Phillips, 17 Wend., 468. 

Ex parte Watkins, 35 Peters 193 

People vs. City of Rochester, 21 Barb, 656. 


The argument of Judge Worden is far better to any 
presentation of the question which we could make to this 
Court, and we therefore invite the especial attention of the 
Court to this 15 /nd. case. 


Avain this Court in the ease oO} Town of Coloma US. 
haves, 92 U. 8.. 484, has held that where the Board en 
dorsed npon the bonds that the conditions upon which they 
were issued had been complied with, was conclusive upon 
the municipality, and the recital of such fact was a decision 
of the fact by the appointed tribun ul. In the case at bar 
the decision or judgment of the Board of Commissioners was 
spread apon the proper record of the county, (see Transcript 
pages 62, 64 and 65,) instead of upon bonds. 


To same effect scCC Case ot Hlumboldt Lowuship OS. 
Long et al., 92 U. S&., 642, which we desire the Court to 
carefully consider; also People vs. City of Lochester, 21 
Barb., 656. Your Honors will see that under the peculiar 
circumstances of this case, Mr. Smith. the complainant and 
appellant, occupies the position of an innocent or third 
party, who purchases the bonds without knowledge after 
execution. 


The case of New Haven che. BR. i. Co. va. Town of 
Chatham. 42 Conn. 465, also. we think, is in point, and 
fully sustains the position we maintain in this canse. 


see also Sagcrety Tor Savings is (ity or ew Lon 
. 6 e * J 


don. 29 Conn... 174. 


The authorities cited by connsel from Lllineis were 
determined under a peculiar statute, one which made the 
validity of the vote fo depend pon the fact that 
proper notice had first been viven and that too for 
the required length of time, while the statute of Kansas, 
cited by counsel, Sec. 451, Chap. 23, General Laws. 
1868, is different. The condition precedent to subserib- 
ing for the stock and issuing bonds under Sec. 5:, supra, 


is that a majority of the qualified voters shall first assent to 
such subscription and the terms and conditions prescribed at 
either a general or special election. - The same statute then 


says that when such consent’ shall have been given to such 
subse ‘ription, “ot shall he thi duty of the said ¢ ounty, City 
“oy Town authorities. (L8 the COULSE Way be. to mike such 
“subscription. ” The Board of Comunissione ‘TS recognizing 
this mandatory requirement of the law, determined the elec- 
tion had been duly and legally held and carried, thereupon 
subscribed for the required stocks, and throngh its proper 
representatives the county voted, at the meeting of the direct- 
ory of the Railroad Company, (see transcript pages 31 and 32.) 
‘At one of the meetings, Mr. D. It. Cobb, representing the 
coul ty, voted 1500 shares of stocks, and at the othe or. Mr. 
Gardner, Chairman of the Board of County Commissioners, 
voted the shares of the county. 


Having so subscribed to the stock of the railroad com- 
pany, the Board of Commissioners were, by Sec. 3, Chap. 
29, Laws 1869 of Kansas, not directed but ordered to issue 
the bonds. Sec. 3 of said Chapter Is as follows: 


“That Section fifty-three of said Chapter twenty-three 
“be and the same is hereby amended so as to read as follows: 
“Sec. 53. Upon the making of such subscription, such 
“county, city or town, shall thereupon become, like other 
“subscribers to such stock, entitled to the privileges granted, 
se subject to the same liabilities imposed by this act, on 
“by the charter of the company in which such stock is taken, 
“except as the same shall be v aried and limited by the terms 
“and conditions, upon which the said subscription sh: ill have 
“been authorized and made. And it shall be the duty of 
“the Board of County Commissioners, or City. Council, or 
“Trustees of the town, making such subscriptions as afore- 
“said, to pay for the same and the stock thereby agreed to be 
“taken by such county, city or town, by issuing to the com- 
“pany entitled thereto. the bonds of such county, city or 
“town at par, payable at a time to be fixed, not exceeding 
“thirty years from the date thereof, bearing interest at the 
“rate of seven per cent. per annum, and with interest cou- 
“pons attached,” Xe. 


The balance of the section provides for levying taxes to 


a 


pay the interest on said bonds and to create a sinking fund 
to redeem said bonds at maturity. 


The above section, with the two quoted by appellee on 
pages 4 and 5 of his brief and argument, constitute the 
whole of the statute to be considered in this case. 


Your Honors will from these three sections of statute 
see how convincing and conclusive our position is. Sec. 53 
following 51, shows without a doubt that the Legislature of 
Kansas placed the matter of passing upon the question 
whether an election had been legally called and carried, to 
the Board of County Commissioners, and after the Board 
had adjudged the election carried, and it had subscribed for 
the county to the stock of the company, the statute by a 
mandatory section (53) says that it shall issue the bonds, not 
may do it. but shall do it. 


The statute must all be construed together, and when so 
done there is but one conclusion to be arrived at and that 1s, 
the questions raised by appellee were concluded aud passed 
upon by the County Commissioners, and their judgment is 
final until reversed or set aside by proper proceedings, and 
neither the County or Board can raise the questions collater- 
ally in this action. The cases in 94 U. 8., 429, and 119 U. 
townships in those 
two cases attempted tf vote the aid efore the act under 
which they attempted to obtain the vote became a law by 


N.. 215. are not applicable. Decanse 


proper publication. In such case the townships had no 
power to start with at all. There was no law for them to 
proceed to vote such aid at the time the vote Was ordered and 
actually held. A very different case from the one at bar. We 
maintain that the rule in most states concerning the holding 
of special elections is that if there 1s ate frand. ynd no one is 
shown to have been prejudiced by the trregularity com- 
plained of, then the defect complained of can avail nothing. 
The question is, was an election had, and if so, which way 
did it go. If determined either way by the Commissioners 
that settles it 


Clifton vs. Cooke, 7 Ala. 114. 
Piatt, Supervisor, etec.uvs. The People, ex rel., 29 lil., d4. 


The record in this case shows that the people were duly 


notified that an election was going to be held, but possibly 
the notice which was published in the Mon¢tor was not pub- 
lished quite the full thirty days, however, that cannot affect 
the election. The election, it is shown, was duly ordered 


and held. 


Dishon vs: Smith, County Jud ée, 10 lowa, 212. 
See also Warsop vs. City of Hastings, 22 Minn,, 438. 
Clark vs. City of Janesville, 10 Wis., 136. 


I. 


We come now to the question of estoppel. Counsel in 
his argument, pages 8 and 9, says: “It has been well stated 
“by this Court that to evoke the doctrine of estoppel” 
“ «There must be error on one part and fraud or fault on part 
“ of the other.” ’ What this Court meant by “error” was, 
there must be an injury; that the party must be placed in a 
worse position by the fraud or fault of the opposite party, 
than he was before the loss complained of was incurred. 


Mr. Smith has been for many years trying to get his 
money out of this transaction, and one, too, that he was in- 
duced by the records of Bourbon County and the representa- 
tions of its Board of County Commissioners, to enter into 
with the Railroad Company. He went ahead and com- 
pleted the road in accordance with the terms of the vote and 
his contract with the company. The county has held its 
stock subscribed; received all the benefits it ever could out 
of the railroad: and now has a railroad ocenpying the same 
road-bed built ready for the iron by Mr. Smith. Mr. Smith 
entered into the contract in good faith, and spent his whole 
fortune; broke up in the transaction, and all through the 
fault and fraud of Bourbon County. He says on page 46 
Transcript, Int. 25 and answer: “I should not have made 
“the contract had it not have been for the assurance I re- 
“ceived from the County Commissioners and Directors, rep- 
“resenting or claiming to represent Bourbon County, that 
“the proposed bonds of Bourbon County were legally voted, 
“and the assurance that I received from the members of the 
“Board of County Commissioners that these bonds would be 
“delivered to me as I might need them during the progress 
“of the construction of the work.” 


The record of the Board of Commissioners, had Mr. 
Sinith gone to that, would have shown him that the election 
had been regular, and adjudged by said Board to have been 
duly carried. It would have shown just what the Board 
represented to him. 


Mr. Sinith, by examination of the resources of the Rail- 
road Company, found that its resources, with the bonds it 
was to obtain, were sufficient to more than complete the 
railroad and to run cars thereon; much less to only com- 
plete the roadbed read} for the iron. 


The CascC of Ne iD Have yi. Middi ron. etc... Railroad 
Co. vs. Town of ( hatham. 42 Conn... 465. is a case almost 
identical with the case at bar in its facts, and the Supreme 
Court of that State held that the town, as a municipal cor- 
poration, and the inhabitants of the town, were estopped 
from claiming that the vote was not legally taken. That 
case was an action for mandamus to compel a guarantee in 
aid of a railroad. 


On the question of estoppel we fully presented our 
views, except the above citation. in our opening argument, 


and as appellee has cited no authorities holding the contrary 
doctrine we leave that question. 


ITT. 


We have but one more thought to present before we 
close, and that is: Mr. Smith has been ever diligent in the 
prosecution of his claim in this behal! against the county. 
[In 1875 he brought an action in this matter and it was 
brought upon appeal to this court and by this court passed 
upon, in 99 U. §., 398, adversely to Mr. Smith. He then 
at once obtained his judgment against the Railroad Com- 
pany in December, 1879, in accordance with the ruling in 
99 UY. §., 398, and then immediately proceeded, in January, 
1880, with the present action to again try to obtain his just 
and rightful property. It is intimated by counsel that the 
claim is stale. If sO, it is only made 80 DY the respondent 
continually fighting us at every turn in the proceedings to 
recover the property which in equity and good conscience 
belongs to Mr. Smith, 


LO 


We are now in equity, and of the two parties before this 
Court. it seems to us that Mr. Smith. who upon the assur- 
lees. was induced to spend his whole for- 
une for the benefit of appellee, Bourbon County, ought to 
be granted a mandate ordering the issuance of the bonds 
prayed for llis equities are much stronger than those of 
appellees, and of two innocent persons he who induced the 
other to enter into a contract should sufter, but in this case 
the county will not suffer, because it will only be paying a 
debt which it contracted way back in 1869. and which 


appellant has been ever since trying tO collect. 
We ask a reversal of the decree of the lower court. 
Respectfully submitted, 
H. E. LONG, 


Appellant’s Solicitor. 
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On July 23d, 1869, the County Commissioners of Bourbon 


Countv, Kansas, bv action of the Board, called an election to 


be held August 24th, 1869, to determine whether the County 
of Bourbon, Kansas, should subscribe $150,000 to the capital 
stock of any railroad then or thereafter organized to construct 
a railroad from Fort Scott, Kansas, westerly on the north line 
of the Marmaton river to the city of Humboldt, Allen County, 
Kansas, and in case such election was decided affirmatively, 
such election should be held and be an afhirmance of a canvass 
of a former election, held in 1867, and held to be a direction to 
subscribe at once $150,000 to the stock of the Tebo & Neosho 
Railroad Co., and issue the bonds of the county in payment 
therefor. 

This action was taken and had under and by virtue of the 
provisions of Sec. 51, Chap. 23, of the General Laws of Kan. 
sas of 1868, as amended by Chap. 29 Session Laws, 1869 

An election was held pursuant to said order, on August 24th, 
1869, upon a notice published in the ** Fort Scott Monitor,”’ 
beginning July 28th, and ending August 18th, 1869, and de- 
clared carried by the Board, acting asa Board of Canvassers, 
on August 27th, 1869. 

On October 13th, 1870, the Fort Scott and Allen County 
Railroad Co. was organized. 

On June 6th, 1871, this appellant contracted with said Com- 
pany to grade and construct the road-bed of the Company from 
Fort Scott to Humboldt, in consideration of certain municipal 
bonds that the Company expected to acquire, among others 
$125,000 of the bonds of Bourbon County. 

On October 13th, 1871, the County Commissioners author- 
ized J. S. Emmert to subscribe for $150,000 of the stock of said 
Company on the conditions expressed in the proposition sub- 
mitted to the voters August 24th, 1860. 

The subscription was made, and the county voted upon the 
stock from time to time at stockholders meetings of the Com- 
pany. 

On June 6th, 1872, the Railroad Company accepted the road- 


Ce a ee 


bed from appellant, and recognized contract as fully pet 
formed on part of appellant, and dem | the bonds of the 
County Commissioners, which ie County Commis 


sioners refused. Again, in August, 1872 


pany demanded the bonds. and were again 


County Commissioners, on the grounds th 


: 


pany had not complied with the conditions of the subscription 
The Railroad Company was thereby unable to perform its 
mitract with appellant 
Appellant sued the Railroad Company, after a long perio 
of vears, and by default obtained judgment tor $267.113.19 and 


The Railroad Company has been insolvent since 1872, and 


wholly unorganized, and no part of said judgment has been 


paid 
The railroad has never been built, either by itself or by 
successor, nor by any other cory] 
This action was brought by the appellant in the Circuit 


Court for the District of Kansas. as a creditor of the Railroad 


Company, to compel the County of B 


urbon to pay the value 
of the bonds voted by such election, held August 24th, 1860. 
and owing, by reason of the subscription made under the reso 
lution of October 13th, 1871, to the Railroad Company. 

The Circuit Court, on November 27th, 1883, entered its de- 


cree. that said bill be dismissed. ans lowed an appeal to this 


The only grounds upon which appellant seeks to recover 
against the County ot Bourbon, 1s that it 1s indebted to the 


Fort Scott and Allen County Railroad Company, or its succes- 


sor, the Fort Scott, Humboldt & Western Railroad Company 


I hold it as self evident that unless 


Railroad Company 


might have successfully maintained action against the 


County of Bourbon to compel a compliance with its subscrip- 


tion to its capital stock, that this bill cannot be maintained, 


and the decree of the Circuit Court will be afhrmed. 


In August, 1869, at the time the election was called and held, 
there was no railroad company in existence which the County 
Commissioners were authorized or had the power to subscribe 


for its stock on behalf of the county. 


Their authority was conferred by Sec. 51, Chap. 23, of Gen 
eral Laws of Kansas of 1868, as amended by Sec. 1, Chap. 29. 


Session Laws of 1869. which is as follows, to-wit 


‘That Sec. 51, of Chap. 23, General Laws 1868, be and the 


same is hereby amended so as to read as follows: 


‘“Sec. 51. The Board of County Commissioners of any 
county, the City Council of any city, or the Trustees of any 
incorporated town, may subscribe for and take stock for such 
county, city or town, in, or loan the credit thereof to, any 
railway company duly organized under this, or any other law 
of the State or Territory of Kansas, upon such condition or con 
ditions as may be prescribed by the aforesaid county, city or town 
authorities. Provided, however, That a majority of the quali- 
fied voters of such county, city or town, voting upon the ques. 
tion of subscribing and taking such stock, shall at a regular or 
special election to be held therein, first assent to such subscrip- 
tion, and the terms and conditions prescribed as aforesaid, upon 
which the same shall be made, and, /rovided further, That 
when such consent shall have been given to such subscription 
as aforesaid, it shall be the duty of the said county, city or 
town authorities, as the case may be, to make such subscrip- 
tion.” 

The Records of Bourbon County in evidence here ( printed 
Record, page 111, Ex. “‘A,’’) show that the proposition sub- 
mitted to the voters at the election held August 24th, 1869, was 
not to authorize the subscription of stock to the Fort Scott and 


Allen County Railroad Co., nor to anv R. R. Co. in existence 


or organized. Therefore any subscription made in pursuance 


of such election was void for lack of power on the part of the 


Commissioners. 
/Z Aans. LA0-2Z202 i? a cases the ve Cile a 


. sf Mo.. 207 
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The evidence in this Case shows that notice of the election 


held on August 24th, 1869, was not given the requisite time 
demanded by the Statute. 
The 2d finding of fact by the Circuit Court (page 139 printed 


Record, ) shows that but. 27 days notice of the election was 
given. 

The law prescribing the notice is Sec. 52, Chap. 23, General 
Laws 1868, as amended by Chap. 29 of the Session Laws of 


1869, and 1s as follows: 

“Sec. 52. A special election may be ordered by the County 
Commissioners of any county, the City Council of any city, or 
the corporate authorities of any town, at any time, for the pur- 
pose of ascertaining the sense of the voters of such county, 
city, or town, as contemplated in the preceding section. Notice 
of such election shall be given at least thirty days before the 
holding of the same, and the question or questions to be sub 
mitted thereat shall be set forth in such notice.’ 


The Circuit Court finds as its 2d conclusion of law, ( page 
141 printed Record, ) that ‘‘the notice was insufhcient and ille- 
gal, because it was not given thirty days before the election 

If any notice is required to empower the Commissioners to 
v, then that notice 


4 


make a subscription that will bind the coun 
designated by the Statute is the one required. Anything less 


is no notice, and can confer no powe1 

We submit that the following authorities fullv sustain the 
principle that notice must be given as required by Statute, to 
empower municipal officers to contract for stock, and that 
county will not be estopped from ple ading insufhcient notice : 
y2 [lls., gg7, see page 45}? to £54. 
92 [1ls.. 170. 
Dillon on Municipa or., Sec. 197, 3a kd. 


39 Ind 4502 fo 607 


om 


Though subscription actually made, it does not effect the 


fact that notice was insufficient 
67 Llls., 57-65, People vs. Town Santa Anna. 
87 Ills., 385, Law vs. People. 
Nor can third parties acquire greater rights than the corpo- 


ration. 
57 -(Vt., 257, Laneville Valley R. R, Co. vs. 


fairfield. 
88 Ills., 202, cople vs. Oldtown. 

The appellant seeks to avail himself of the law or doctrine 
of estoppel, and cites Mr. Justice Nelson’s opinion in the case 
of Commissioners of Knox County vs. Aspenwall, 21 How.., 
539, and on pages 4 and 5 of his printed brief and argument 
herein, cites an extract from the opinion. The next sentence 
in that opinion, and the same paragraph, reads as follows: 

‘‘We do not say that the decision of the Board would be con- 
clusive in a direct proceeding to inquire into the facts previ- 
ously to the execution of the power, and before the rights and 
interests of third parties had attached. But after the authority 
has been executed, the stock subscribed and the bonds issued 
and in the hands of innocent parties, it would be too late even 
in a direct proceeding to call it in question, much less can it be 
called in question to the prejudice of a dona fide holder of the 
bonds in this collateral way.’’ 

While the courts have gone to the greatest lengths to uphold 
and protect the holders of bonds issued by municipal corpora- 
tions in the hands of innocent parties for value, they have 
never gone to the extent asked for in this instance. That the 
assertion or.statement of a member of a board of County Com- 
missioners, in his individual capacity, augmented by the decla. 
ration of a number of private citizens of the county, that the 
bonds of the county had been fairly voted and would be issued 
in payment of a subscription made under said vote and elec- 
tion. 

Should be held as an estoppel on the part of the county, and 


prevent an inquiry as to the power of the county to contract 


for the stock of a railroad in an action by either the railroad 
company or one of its creditors 

The contract between the Railroad Company and appellant 
was to construct and grade a road-bed, with bridges and cul 
verts, from Fort Scott to Humboldt, Kansas, a distance of about 


miles. The subscription of the county was conditional, to 


13 
be operative and binding upon the county when the Railroad 


, , 5 , , 7 
nad constructed 1ts road ped read\ ior tne iron, or had resou;rces 


sufhicient to do so 

These are two very different contracts, and if the county had 
the power to make the contract which it attempted to make 
by its subscription, which is denied, then the completion by 


Smith of his contract with the Company, and the acceptance of 


% 


, 


the work by the Railroad Company, would b 


e no evidence of 
the compliance with and fulfillment by the Company of the 
conditions of the subscription. 

The only action taken by the county in reference to the sub- 
scription, was that taken on June 6th, 1872 August 22th, 1873, 
ind September 28th, 1872,—see printed Record, pp. 65, 66, 68. 

In each case the County Commissioners refused to issue the 
bonds, for the reason that the conditions of the vote and the 
subscription had not been complied with 

The Circuit Court seemed to act upon the theory that the 
completion by appellant of his contract with the Railroad Com- 
pany would be and was a fulfillment on the part of the Com- 
pany of the conditions of subscription of the county, and hence 


its oth finding of fact, viz 


, 


‘The road-bed was completed ready tor the iron, in sub- 
stantial compliance with the terms of subscription, by the time 


named, to-wit: July ist, 1872. 
The engineer in charge of the work reported the contract of 
Smith completed, but | fail to find any e@\ idence in the Record 


that the road-bed was ever completed ready for the iron, or to 


the extent of fulfilling the requirements of the conditional] sub 
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scription. Instead of ‘‘the irresistible logic of an accomplished 
event’’ showing such fact, the inexorable order of facts show 
it never was accomplished. 

The Company never procured the right of way, save about 
eight miles, never secured a tie, nor had it the means to 
secure one. Was in fact bankrupt and utterly 77 extremis 
when the demand was made on the county for its bonds. ‘The 
Board. would have been guilty of wasting and throwing away 
the funds of the county had they complied with the demand. 

We therefore submit that the oth finding of fact of the Cir- 
cuit Court is not supported by the evidence, and upon that 
ground the judgment of the Circuit Court was correct, and 
should be afhrmed. 

Again, we submit that the judgment of the Circuit Court is 
correct for the reason that there was no power conferred by the 
election of August 24th, 1869. 

It was not such an election as the Statute authorized them 
to call. There is no authority in the Statute to submit two 
distinct propositions at the same election, to be determined by 
one ballot, and at which election a voter was unable to vote for 
the one without also voting at the same time for the other. 

In the absence of any statutory authority whatever for such 
an election, it seems that a bare presentation of the proposition 
is sufficient. 

The argument that the county is estopped from setting up 
the defense of lack of authority, by reason of its canvass of 
such a vote and its conditional subscription thereunder, and the 
uncertain declaration of a portion of the members of the Board, 
augmented by statements of citizens of the county, ‘‘that the 
bonds were fairly voted and would be issued in compliance 
with such vote,’’ is certainly carrying the doctrine of estoppel 


to a greater length than ever before attempted. 


It has been well stated by this Court that to evoke the doc- 
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trine of estoppel, ‘‘ There must be error on one part and fraud 
or fault on part of the other.”’ 

The error in this case, if any, was on part of the appellant, 
in not looking at the Records,‘as he might, to ascertain the 
authority of the County Board, and in not ‘examining the re- 
sources of the Railroad Company, with whom he contracted, 
as to its ability to comply and fulfill the conditions of the sub- 
scriptions. 

The voluminous citation of cases by appellant, to establish 
and show an estoppel upon the county, are, without exception 
as far as I have examined, those cases in which bonds have 
been issued and passed into the hands of innocent parties, or 
taxes have been levied and interest paid, or some action taken 
by the municipality in its organized and official capacity, 
whereby the other party dealing with them was led to believe. 
and had aright to believe, that their acts were lawful and bind- 
ing, and by reason whereof he was induced to accept their acts 
as authorized, and to doing which would subject him to loss. 

The decision in 94 U. S., 631, Johnson Co. vs. Thayer, in 
no way subverts or destroys the authority of Lewis vs. Com’rs, 
12 Kans., 186, upon the question involved in this action, a dif.- 
ferent Statute was there being construed, and on page 640, in 
opinion, Hunt, Justice, says: ‘* Notice was given for the time 
required by the Statute.” 

The Statute under which the election of August 24th, 1860, 
was held, was that of 1868, as amended in 1869. It required a 
notice of thirty days to be given. and to be for aid to a railroad 
company duly organized. The case of Block vs. Com’rs, 99 
Ll). S.. 686, was also one in which the bonds were issued under 
a former law, the same as in Johnson Co. vs. Thayer, and in 
both cases the bonds were issued and in the hands of innocent 
bona fide parties for value. Neither case holds any principle 
inconsistent with the ruling of the Circuit Court in this action. 


That the statutory notice is requisite to the validity of the 


[ 10 ] 


bonds issued, is directly held by this Court in McClure vs. 
Township of Oxford, 94 U. S., 429. Even when the bonds 
are issued, where the holders of the bonds knew of the lack of 
notice, or inadequence of notice, or were required to know. 

If lack of proper notice is fatal to bonds issued, still more 
strongly will it apply in this case, where the bonds were defi- 
nitely refused whenever demanded. 

The cases of McClure vs. Township of Oxford, and Crow vs. 
Oxford, 119 U. S., 215, are decisive of this case if adhered to. 

We assume that it requires no argument and no citation of 
authorities to demonstrate that courts will not make contracts 
for parties, nor relieve parties from the losses incident to inad- 
vertant or imprevident contracts that they may have entered 
into, either by reason of non investigation of the ability of the 
party to perform, or lack of power to contract. 

The County of Bourbon was unauthorized to make the con- 
tract it did make with the Railroad Company, because no 
power was given it by the Legislature to submit the questions 
it did submit by the election of August 24th, 1869. Nor was 
the notice of 27 days given for such election sufficient to em 
power the Board of Commissioners to call any election under 
the laws of 1869 to submit a proposition of subseription to the 
capital stock of any railroad. 

Had the Railroad Company brought suit to enforce the con- 
tract pretended to be made by virtue of such subscription, it 
would have failed, as the creditors of the Railroad must fail in 
this action. 

The fact that appellant failed to secure the benefits of his 
contract is no reason why the tax payers of the county should 
be mulcted for a large sum of money, for which they get noth- 
ing, and will get nothing. 

The judgment of the Circuit Court, we submit, is correct, 


and ask its afiirmance. 


Ek. M. HULETT. 
Soltcttor for Appellees. 


oo 


ry / ,; ° 
w y ¥ 48: f ) } 
: a 


« 


TRANSCRIPT OF RECORD. 


3. Ge ET ter 


SUPREME COURT OF THE UNITED STATES. 


|» 
OCTOBER TERM, 1887. 
> i No: 213. 
BENJAMIN LAWRENCE AND PHINEAS LAWRENCE. 
a PLAINTIFFS’ IN ERROR. 
US. ., 
EDWIN A. MERRITT, LATE COLLECTOR OF THE PORT 
, OF NEW YORK. 

) IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE SOUTHERN DISTRIUT OF NEW YORK 
- 


FILED MARCH l1,. 1885 


; Leemmtter fants 
bonds issued, is directly held | 
pre ; - * + ‘ . + ‘ 

Township of Oxford, 94 U. S., 429 Kven when the bond 
rT , 7. | : " t] | leige : +] ] ne a ‘ cy? ? iy ]. ; 
are issued, where the hoiders Of the bonds Knew of the lack of] 
notice, or 1n idequence Of notice, or were required to Know 

If lack of proper notice 1s tatal to bonds 1ssued, still more 

] 


: ler o { 1, ' ——. n - | 
niteiv refused whenever ademandes 


rra . 7 | ry ‘ . + . @ 

Che cases of McClure vs. Township of Oxtord. and Crow vs 

(Oxtord, 119 . o 215. are decisive OF this Case lf adhered to 
We assume that it requires no argument and no citation ol 


‘ ? " ? , ‘ ? 
authorities to demonstrate t 


- s . , . q* 5 , . ‘ 1 . } 
for parties, nor relieve parties from the losses incident t 


—_— 

— 

~—_ 
~ 


vertant or 1mprevident contracts that thev mav have entered 
. 1 ; : es 

into, either by reason of non investigation of the ability of the 
party to periorm, or lack ot power to contract 


horiz } ’ make ae 1) 
ii vA C4? Thlict AA Liat CU il 


The County of Bourbon was unaut 
tract it did make with the Ratlroad Company, because no 
power was given it by the Legislature to submit the questions 
it did submit by the election of August 24th, 1869. Nor was 
the notice of 27 days given for such election sufficient to em 
power the Board of Commissioners to call any election under 
the laws of 1869 to submit a proposition of subscription to the 
capital stock of any railroad 

Had the Railroad Company brought suit to enforce the con 


tract pretended to be made by virtue of such subscription, it 
would have failed, as the creditors of the Railroad must fail in 
this action. 

The fact that appellant failed to secure the benefits of his 
contract 1s no reason why the tax pavers of the county should 
be mulcted for a large sum of money, for which thev get noth 
ing, and will get nothing. 

The judgment of the Circuit Court, we submit, is correct 
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BENJAMIN LAWRENCE ET AL., &C., VS. EDWIN A. MERRITT, &C., 1 


1 UNITED STATES OF AMERICA, 88: 


The President of the United States to the judges of the circuit 
court of the United States for the southern district of New York, 
Greeting : 

ecause in the records and proceedings and also in the rendition 
of the judgment of a plea which is in the said circuit court before 
you, between Benjamin Lawrence and Phineas Lawrence, plaintiffs, 
and Edward A. Merritt, defendant, a manifest error hath happened 
to the great damage of the said plaintiffs as by record appears, we 
being willing that the error, if any hath been, should be duly cor- 
rected, and full and speedy justice done to the parties aforesaid in 
this behalf, do command you, if judgment be therein given, that 
under your seal, distinctly and openly, you send the record and 
proceedings aforesaid with all things concerning the same, to the 

Supreme Court of the United States, together with this writ, so that 

you may have the same at Washington, on the second Monday of 

October, eighteen hundred and eighty-five, in the said Supreme 

Court, to be then and there held, that the record and proceedings 

aforesaid being inspected, the said Supreme Court may cause further 

to be done thereon to correct that error, what of right and according 

to the laws and customs of the United States should be done. 
Witness the Honorable Morrison R. Waite, Chief Justice of the 

said Supreme Court, the 26th day of January, in the year of our 

Lord one thousand eight hundred and eighty-five. 


TIMOTHY GRIFFITH, Clerk. 


The foregoing writ is hereby allowed. 
HOYT H. WHEELER, Judge. 


2 [Endorsed :] 7026. U.S.Supreme Court. Benjamin Law- 
rence et al., plaintiffs in error, against Edward A. Merritt, de- 
fendant in error. Writ of error. 
Due service of a copy of the within writ of error is hereby admitted 
this 27 day of January, 1885. 
ELIHU ROOT, 
Attorney for Deft. in Error. 


[Stamped.] U.S. Cireuit Court. Filed Jan. 27, 1885. Timothy 
Griffith, clerk. 


UNITED STATES OF AMERICA, pany 
Southern District of New York, {°° ’ 
I, Timothy Griffith, clerk of the circuit court of the United States 
of America, for the southern district of New York, in the 
3 second circuit, by virtue of the foregoing writ of error and 
in obedience thereto, do hereby certify that the following 
pages, numbered from four to thirty-three inclusive, contain a true 
and complete transcript of the records and proceedings had in said 
court in the case of Benjamin Lawrence and Phineas Lawrence, 
plaintiffs in errer, against Edward A. Merritt, defendant in error, 
as the same remain of record and on file in said office. 
1—213 
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Bi NJAMIN LAWRENCE ET AL., &C., VS. 


In testimony whereof, I have caused the seal of the said court to 
be hereunto affixed at the city of New York, in the southern district 
of New York, in the second circuit, this sixth day of March, in the 
year of our Lord one thousand eight hundred and eighty-five, and 
of the Independence of the United States, the one hundred and 
ninth. 

[Seal of U.S. Cireuit Court south. dist., New York. | 


TIMOTHY GRIFFITH, Clerk. 
4 Summons. 
Superior Court of the City of New York. 


BENJAMIN LAWRENCE & PHINEAS LAWRENCE, Plaintiffs, 
against 
Epwin A. Merritt, Defendant. 


To the above-named defendant, Edwin A. Merritt: 

You are hereby summoned to answer the complaint in this action, 
aud to serve a copy of your answer on the plaintiff’s attorney withtn 
twenty days after the service of this summons, exclusive of the day 
of service, and in the case of your failure to appear or answer, judg- 
ment will be taken against you by default for the relief demanded 
in the complaint. 

Dated New York, May 25, 1881. 

ISAAC PHILLIPS, 
Plaintiffs’ Attorney. 


Office and post-office address: Isaac Phillips, No. 59 Liberty St., 
New York City, New York. 
5 Endorsed: Superior court, city of New York. Benjamin 
Lawrence & another against Edwin A. Merritt. Summons. 
Isaac Phillips, plaintiffs’ attorney, 59 Liberty St., N. Y. 


6 The President of the United States of America to the judges 
[seaL.] of the superior court of the city of New York, Greeting : 
We, for certain reasons, being desirous that our circuit court of 

the United States for the southern district of New York, in the 

second circuit, shall be certified of a certain cause, commenced be- 
fore you against Edwin A. Merritt, defendant, by Benjamin Law- 
rence & ano., plaintiffs, do therefore command you that the record 
and proceedings in said cause you distinctly and openly send to the 
said circuit court, at the city of New York, on the 24th day of June, 

1881, as fully and amply as the same are remaining before you, by 

whatever names the said parties may be called therein, together 

with this writ, that our said court may cause to be further done 
thereupon what of right ought to be done. 
Witness Morrison R. Waite, Esquire, Chief Justice of the Supreme 

Court of the United States, the 20th day of June, in the year one 


thousand eight hundred and eighty-one. 
JOSEPH M. DEUEL, Clerk. 


STEWART L. WOODFORD, 
United States Attorney, Attorney for Defendant. 


te , . 
’ tte 


—— 


EDWIN A. MERRITT, LATE COLLECTOR, &€C. » 


| Endorsed :] 7026. U.S. cireuit court. Benjamin Law- 
rence & ano. vs. Edwin A. Merritt. Copy certiorari. Stewart 
LL. Woodford, U.S. attorney, attorney for defendant. 


Take notice that the within is a copy of a certiorari this day 
issued out of the circuit court of the United States for the southern 
district of New York. 

New York, June 20th, 1881. 

Yours, STEWART L. WOODFORD, 
United States Attorney, Attorney for Defendant. 


To I. P., plaintiffs’ attorney. 


Due service of a copy of the within and of the above notice is 
hereby admitted. 
New York, June 20th, 1881. 
ISAAC PHILLIPS, 
Plaintiffs’ Attorney. 


‘.' f omplaint 


Circuit Court of the United States for the Southern District of 
New York. 
BENJAMIN LAWRENCE & PHINEAS LAWRENCE, Plaintiffs, ) 
against » N.S. 7026. 
EpwIN A. Merritt, Defendant. 

Plaintiffs complain :— 

Ist. That defendant was, during the times hereinafter named, 
collector of customs of the United States at the port of New York. 

2d. That plaintiffs were, during said times, partners in trade 
under the firm name of B. & P. Lawrence, and as such duly imported 
and entered at the port of New York the goods described in the bill of 
particulars annexed and as served on defendant or his attorney. 

3d. The defendant as such collector exacted from plaintiffs as 
and for duties thereon, viz.: at the rate of thirty-five per centum ad 
valorem. 

4th. That by the laws of the United States the true duty upon 
said goods was at the rate of twenty per centum ad valorem; but 
plaintiffs, in order to obtain said goods, were compelled to pay the 
defendant, as such collector, the sum of three hundred and forty-six 
é;°5 dollars, in go!d coin of the United States, in excess of the amount 
required by law. 

5th. That plaintiffs filed with said defendant due and timely pro- 
tests, in writing, upon each entry of said goods against his decision 
exacting such duty, setting forth distinctly and specifically the 
grounds of objection thereto and also as above stated. 

6th. That plaintiff made due and timely appeals in each case to 
the Secretary of the Treasury, who has affirmed the decision of de- 
fendant as to certain of said entries, and as to the rest of said entries 
has neglected to answer said appeals, and more than ninety days 
had elapsed since said unanswered appeals when this action was 
commenced. 
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7th. That the bill of particulars hereto annexed and as served on 
defendant or his attorney, states for each importation separately the 
date of entry at the custom house, of the payment of duty in excess; 
of the filing of the said protests, of the appeal to the Secretary of 
the Treasury, and of his decision thereon, together with the other 
particulars required by law, and is made a part hereof. 

8th. That said sum so exacted as aforesaid has never been repaid 
to plaintiffs and is still due and owing to them. 

Wherefore phaiutiffs demand judgment against defendant for three 
hundred and forty-six ;,%, dollars, in United States gold coin, with 
interest on the several,sums named in the bill of particulars, from 
the several dates of payment as appear thereby, together with costs 
and disbursements of this action. 

ISAAC, PHILLIPS, 
Attorney for Plaintiffs. 


9 State oF New YORK, -: 
City and County of New York, § ~~’ 


, of the plaintiffs, being duly sworn, says he has read 
the foregoing complaint; that the same is true to his own knowledge, 
except as to the matters therein stated to be alleged on information 
and belief, and that as to those matters he believes it to be true. 


Signed and sworn to before me —— —, 188-. 


[Endorsed :] N. S. 7026. United States circuit court. Benjamin 
Lawrence and another against Edwin A. Merritt. Complaint. Due 


service of a copy hereof is hereby acknowledge- this — day of 
188-. , att’y for def’t. Isaac Phillips, pl’ffs’ attorney, 59 
Liberty street, New York city. 

10 Bill of Particulars. 


Suit commenced May 25, 1881. 


Name of importers—Benjamin Lawrence and Phineas Lawrence, 
(composing the firm of B. & P. Lawrence.) 


Description of merchandise—Printing paper unsized used for. 


books exclusively. 
Place whence imported—Hamburg. 
Name of vessel—Cimbria. 
Date of invoice—10th Aug, 1880. 
Date of entry at custom-house—Sept. 4th, 1880. 
Amount of excess claimed—$346.80. 
Date of payment—16 Nov., 1880. 
Date of filing protest—13th Nov., 1880. . 
Date of appeal to Sec’y of Treasury—13th Nov., 1880. 
Date of decision on appeal—12th March, 1881. 


> 


-. 

: 

‘ 
. 


. T — 


EDWIN A. MERRITT, LATE COLLECTOR, &C. . ” 


1] Superior Court. 


BENJAMIN LAWRENCE & Another, 
against 
Epwin A. MERRITT. 
New York, June 10, 1881. 

Sir: Please take notice that the following, or within, is a bill of 
particulars of the plaintiff’s demand in this action, which is brought 
to recover money erroneously and illegally exacted of and from the 
plaintiffs by the defendant, as collector of customs at the port of 
New York, and as for duties on merchandise imported in the vessels 
and at the dates specified in said bill of particulars, to which add 
legal interest on the amounts from the dates of payment as afore- 
said. 

Yours, &c., ISAAC PHILLIPS. 
Plaintiffs’ Attorney. 

To Stewart L. Woodford, Esq., Defendant’s Attorney. 

| Endorsed:] N. S. 7026. Superior court. Benjamin Lawrence 
& another — Edwin A. Merritt. Bill of particulars. Isaac Phillips, 
attorney for plaintiffs. 

Due service of copy of within bill of particulars and notice is 
hereby admitted. 


New York, , 188. 
2 ‘ * 4 
Aitorney for Defendant. 
12 United States Circuit Court, Southern District of New York. 


BENJAMIN LAWRENCE ef al 
VETSUS 


Epwin A. Merritt, Collector, ete. 


The answer of the defendant herein, by Stewart L. Woodford, his 
attorney, to the complaint of the plaintiffs in the above-entitled 
action. 


I. He admits he was, at the times in said complaint mentioned, 
collector of the port of New York, and, in such official capacity, re- 
ceived payment from the plaintiffs for and on account of duties due 
to the United States, under the laws thereof, upon certain importa- 
tions of merchandise imported by said plaintiffs into the port of 
New York from foreign countries. 

II. He alleges that any and all moneys received by him from 
plaintiffs at the times in said complaint mentioned were paid by 
said plaintiffs as a debt due by them to the United States, and not 
otherwise; and were received by defendant by virtue of his office 
as said collector and under the direction of the Secretary of the 
Treasury, and for and on account of the United States, and were 
forthwith thereafter and before tlhe commencement of this action, 
or the service of any protest, paid into the treasury of the United 
States; and that the amount of said moneys so received from plain- 
tiffs were the amounts due from them to the United States, accord- 
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ing to the rate of duty imposed by law upon the several articles of 
merchandise by them imported and assessed with the duty, and no 
other sums than duties regularly assessed and ascertained and liqui- 
dated according to law upon the plaintiffs’ import entry thereof 
were collected or received by defendant from the plaintiffs. 

III. And defendant, further answering, denies that he has at this 
time sufficient information to form a belief as to the precise descrip- 
tion of the merchandise contained in the several packages referred 
to in the said complaint, by the marks and numbers:and description 
there given, except in so far as to state, and defendant herein 
answering doth aver and state, that said merchandise was not duti- 
able according to the laws of the United States, at the rates specified 
in the complaint. 

IV. And the defendant, further answering, admits that plaintiffs 
filed with defendant certain protests, but he denies that he has suffi- 
cient information to form a belief as to whether, upon the importa- 
tions in question, protests and appeals were made by the plaintiffs, 
conformable to the laws of the United States, and defendanié leaves 
plaintiffs to make such proof thereof as they may be advised. 

V. And as to any other allegations in said complaint contained, 
not hereinbefore fully answered or admitted, defendant denies the 
same, and each thereof, and leaves the plaintiffs to make such proof 
thereof as they may be advised. 

Wherefore defendant demands judgment, that the complaint be 


dismissed with costs. 
STEWART L. WOODFORD, 
United States Attorney, Attorney for Defendant. 


13 SouTHERN District oF New YORK, } 
City and County of New York, 

W. H. Robertson, being duly sworn, says that he is the defendant 
above named, and that the foregoing answer is true to his own 
knowledge except as to the matters therein stated to be alleged on 
information and belief, and as to those matters he believes it to be 


true. 


> 83° 


Sworn to before me this — day of , 188-. 


Notary Public, New York County. 


[Endorsed :] 7026. U.S. circuit court, southern district of New 
York. Benjamin Lawrence et a/. vs. Edwin A. Merritt, collector, ete. 
Answer. Stewart L. Woodford, United States attorney, attorney for 


defendant. 
Due service of a copy of the within answer is hereby admitted. 


New York, June 29, 1881. 
ISAAC PHILLIPS, 
Plantiffs’ Attorney. 


To L. P., plaintiff’s attorney. 
14 At a stated term of the circuit court of the United States 


~ 


EDWIN A. MERRITT, LATE COLLECTOR, &C. 


r 


- -— 


‘ 


“- 


of America, for the southern district of New York, in the 
second circuit, held at the United States court rooms, in the city of 
New York, on Tuesday, the 18th day of December, in the year of our 
Lord one thousand eight hundred and eighty-three. 


Present: The Honorable Alfred C. Coxe, acting circuit judge. 


BENJAMIN LAWRENCE, ef al., ) 


vs. > 7026. 
Epwin A. MERik:TT, 
Now comes the plaintiffs, oy Stanley, Clarke & Smith, their at- 
torneys, and move the trial of this cause. Likewise comes the 


defendant by Samuel B. Clark, asst U. S. attorney, his attorney 
hereupon a jury is empaneled and the cause proceeds to trial. 
At tter hearing the evidence of the parties, the argument of coun- 


sel, and the instructions of the court, the jury retire, and on their 
setients. render a verdict whereby the — tind for the defendant. 

On motion of plaintiffs’ counsel the court orders that 
15 plaintiffs have a stay of proceedings on said verdict for 

thirty days 
A copy. 
TIMOTHY GRIFFITH, Clerk. 

16 Judgment. 


United States Circuit Court, Southern District of New York. 


BENJAMIN LAWRENCE & Ano.., ) 
V8. . 7026 


Epwin A. MERRITT‘, } 


The issues in this action having been brought on for trial before 
Mr. Judge Coxe and a jury, at a circuit court of the October term, 
1883, and the issues having been tried, and a verdict for the defen- 
dant having been duly rendered on the fifteenth day of December, 
1883, and his costs having been adjusted at $48,5,5. 

Now, on motion of Elihu Root, United States attorney for defend- 
ant-— 

It is adjudged that the defendant have judgment against the 
plaintiffs upon the issues in this action, ai nd that he recover the 
sum of $48.55, his taxed costs, and have execution therefor. 

Judgment signed this 20th day of May, 1884. 

JOHN A. SHIELDS, 
Deputy Clerk. 


7 | Endorsed: ] 7026. United States circuitcourt. Benjamin 
Lawrence & Ano., vs. Edwin A. Merritt. Judgment roll. 
Elihu Root, United States attorney, for defendant. Filed — 187- 


U.S. cireuit court. Filed, May 20, 1884. Timothy 


roo: 


Costs, $45 £ 
h 


Griffith, clerk. 


; 
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18 Bill of Exceptions. P 
United States Circuit Court, Southern District of New York. 
BENJAMIN LAWRENCE ef al. | 


V8 . 
7 


Epwin A. Merritt, Collector. 


The issues in this case came on for trial at the October term of | 
this court at a session held by the Hon. Alfred C. Coxe, district . 
judge, sitting as circuit judge, according to the statute in such case + 
made and provided, at the court room in the city of New York, on ; 
the eighteenth day of December, 1885, the plaintiffs being repre- ( 
sented by Messrs. Stanley, Clarke & Smith, and the defendant by the ( 
United States attorney and S. Bb. Clarke, Esq., his assistant | 

And in the course of said trial. divers exceptions were taken by 
the counsel for the plaintiff to the rulings of said court, which said 
several exceptions were then and there allowed by the court and 
more fully appear in this bill of exceptions. 

To sustain the issues upon their wer the plaintiffs’ counsel intro- : 
duced testimony showing that the plaintiffs imported into New York, 
in September, 1880, forty cases of paper, entered by them as unsized 
book paper (dutiable at twenty per centum), but this entry was 

liquidated by the defendant at thirty-five per centum, as tissue 


- 


19 paper. 3 
It is admitted that all formal proceedings of entry and of Ab 
payment of the duty (as liquidated by the collector) under protest, 
etc., etc., were correct. | 
The amount claimed by the plaintiffs is $346.80, the difference 
between twenty and thirty-five per centum on the appraised value 
of the importation, with interest from the 16th day of November, | 
1880, when tle duties were paid. | 4 
The plaintiffs called three witnesses who testified that the paper 
imported was “unsized book-paper; neither sized nor glued,” im- 4 


ported to be made into books, for the purpose of transferring letters 4 
to the book by writing upon a sheet of paper and transferring the 
copy of your original to this book, thus preserving a record, 7. e., to 
be made into the letter-copying books in common use. 

The familiar process of transfer, was thus described by one of the 
plaintiffs in his testimony: “You write a letter, and after writing 
the letter, you take a sheet of dampened paper and put it over one 
page, and then put the book in a press and after it has received 
pressure, there is a transfer from the original. It is identical with 
the original writing, exactly on the same principle as printing—it : 
is a form of printing.” 

Upon cross-examination of this witness (Benj. Lawrence), it ap- | 
peared that this paper in controversey was invoiced abroad as “tissue 
paper,” though the witness said they called it “copying paper” in 
their order for it, and in reply to the next question of the assistant 
U.S. attorney as to the specific name by which it was known in | 

trade said: “It is known by the trade as copying paper.” | 


T 


20 Replying to the next following question of the U.S. At- 


-— 
— 


of 
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torney, he said: It is a copying paper, as shown in this book, 
but not a tissue paper. A tissue paper is a paper that is used for 
wrapping up parcels, to prevent them scratching and to preserve 
them. It isa different character of paper from this, and the copy- 
ing paper is of a better quality, and is not used for the same pur- 
— 

By the other witnesses called by plaintiffs, it was shown that this 
kind of thin paper, was imported to be made up into letter-copy- 
books, and for that purpose e ‘xclusively. 

Cross-examining one of them, the U. S. attorney elicited a state- 
ment of the obvious fact that in taking a copy of a letter upon this 
paper, the ink soaks through the paper, so the copy is read from the 
side opposite to that which is pressed against the original letter. 

When the plaintiffs rested, the U. S. attorney moved to have a 
verdict for the defendant directed upon the ground that within the 
meaning of the statute, the paper is not used for printing, nor is 
the copying-book such a book as the statute intends. This motion 
was denied. 

The government then called two witnesses who testified that the 
importations was “a tissue paper that is used for copying,” not for 
making books and papers, and that it was not printing paper, the 
difference being as defined by the first witness for the defence, that 
“printing paper is a paper which will take an impression from types 
or plates, the impression is made on the surface, and is read from 
the surface and not through the paper. 


Zi Upon cross examination this witness said that “in that 
form (as imported) it is called a copying paper, but it really 
is tissue paper.” 
Upon the steam this witness testified— 
(By ass’t U.S. att’y.) 


©. I underst are you to say that the printing paper used in trade 
and commerce does not mean any paper that may be printed On 
but has a restricted and technical meaning; that is so, 1s it not? 

A. Yes, sir. 

Q. In point of fact that (plaintiffs’ importation) is not what 
called printing paper in trade and commerce ” 

A. No, sir; tissue paper. 

To the other witness called for the defendant the U.S. attorney 
put these questions, which were allowed against the plaintiffs’ ob- 
jection and exception, answered and exception taken. 

Q. State ee or not the phrase printing paper means any 
paper that may be printed upon or whether it has any restricted, 
technical meaning in trade or commerce ? 

Plaintiffs’ counsel objects, on the ground that it appears on the 


face of the statute that it is not used as a technical phrase at all. 
Objections overruled. Plaintiffs’ counsel excepts. 


Not answered. 


—213 
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Q. Has it a technical meaning? 
The same objection, ruling and exception 
A. It has i | 
22 Q. What is the meaning of printing paper in trade and 
commerce ?/ 

The same objection, ruling, and exception 

A. Printing paper is paper that is ordinarily used for receiving 
impressions from type and plates 

(. Do you know that article’ 
(Referring to plaintiffs’ importation.) 
A. I do, sir. : 
Q. What is that; has that any name in trade that differentiates 
from other paper? 


meee 
eal 


The same objection, ruling, and exception. 

A. I should call that copying or tissue paper ; it is a tissue paper 
but this form is called copying paper. 

Q. Is that printing paper ? 

The same objection, ruling, and exception 

A. Not as known in the trade 


The plaintiff, Benj. Lawrence, called in rebuttal, said he never a 
heard of there being any technical or trade name, “ printing paper;” 
and that the term “tissue paper” did not designate any particular 
kind or use of paper, as writing paper, or printing paper, or copying 
paper, but only its characteristic of thinness, “ whether intended for 
printing or any other use.” 


The U.S. attorney renewed his motion to have a verdict directed 
for the defendant, which was again denied. 


The judge prefaced his charge to the jury with this observation : 


“If this cause were on trial in the State courts, I should say that y 
the issue here presented was one to be determined by the court. 
But the Supreme Court of the United States long ago laid 
23 down the rule that where there was a dispute upon the facts, or 4) 
where upon disputed facts, two antagonistic inferences could 
be drawn, it was error not to submit the controversy to the jury. ' 
[t is in view of that holding that this case is submitted to you.” , 
After stating the claims of the several parties as to the classification | 
of these goods, the judge gave this instruction to the jury: “ You 


will see, gentlemen, that the terms “books and newspapers” are aA 
used conjunctively ; that is, this paper must be “used for books and v 
newspapers exclusively.” In other words, it must be paper applica- 
ble to either use. A. 
To this instruction the plaintiffs excepted. 
After stating the use to which the paper and copying books made €= 
therefrom were put, and that two witnesses of large experience, pro- a a 


duced by the Government, had testified that this was “tissue paper,” 
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coming under that general term, “that it is not printing paper, such 
as is understood in trade” the judge said: “I do not think that the 
words used in the statute have any technical meaning. You must 
take the statute as you find it and a common sense view of the case, 
and say whether or not this paper which has been produced here, 
Is paper which is used exclusively for books and newspapers; and 
whether the lawmakers intended, when they used this language 
that such paper as has been described to you should come in and 
pay duty under that clause of the statute which provides for paper 
used exclusively for books and ne wspapers. 
His honor then told the jury that if they found th 
24 copying process described to them to be printing such as the 
law-makers intended, and that the paper is “used exclusively 
i) Le Wspapers and for books, their verdict should be for the plain- 
tiffs’; but 1f, on the contrary, they found it was not printing paper 
used exclusively for books and ‘ne wspapers, and should not come 
inder this clause, then their verdict should be for the defendant 


The assistant United States attorney then made this request Oo! 
the court 


Mr. 8. B. CLARK: I ask your honor to ch irge the ury that, if 
they find — the evidence that the obra “printing paper as 
used in the trade has a technical signification, and if the plaintiffs’ 
neoasindion: re this case does not come within that signification 


they shall find a verdict for the defendant 
The Cour’ I so charge 


To the granting of this request, and the giving of this instruction, 
the p) 1F all fs counsel excepted. 


This instruction and the exceptions thereto were repeated thus 


‘Mr. S. B. Crarke, I do not know whether the gentlemen under- 
stood you to charge Inv req uest. 

The Court: Gentlemen of the jury, I was requested by the 
district attorney to charge you that if you find that the words “print- 
ing paper” have a technical meaning in trade and commerce, and 
if you find, further, that the paper within this . 
within that definition, then, your verdict should 
ant. Iso charge. 


‘ase does not come 
. ee 
e for the defend- 


Plaintiffs’ counsel excepts 
20 The jury returned a verdict for the defendant.” 


And because none of the said exceptions so offered and 
made to the opinion, instructions and decisions of the court do ap- 
pear Upon the records of the said trial : therefore, on the prayer of 
the said plaintiffs by their counsel, the said Judy re oe as signed and 
S( aled this bill of exceptions, mune pro tunc, as ¢ the 18th day of 
December, 158853. 


ALFRED COXE 


| Endorsed:] U.S. circuit court so. dist. of N. Y. Benjamin Law- 
rence & al. vs. Edwin A. Merritt. Bill of exceptions. Stanley, 
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Clark & Smith, attorneys for plff’s, 160 Broadway, N. Y. city. U. 
S. circuit court. Filed Apr. 24, 1884. Timothy Griffith, clerk. 


26 Assignment of Errors. 
Supreme Court of the United States. 


BENJAMIN LAWRENCE, ef al., Plaintiffs in Error, 
against 
Epwin A. Merritt, Collector. 

The plaintiffs in error assign for error :— 

1. The admission of testimony as to the technical use in trade 
and commerce of the words “printing paper” and the meaning at- 
tached thereto. 

2. The instructions given the jury that “books and newspapers,’ 
are used conjunctively in the statute, and that only such paper as 
is indifferently applicable to either use is admissable at the twenty 
per cent. rate of duty. 

3. The granting of defendant’s request to instruct, and instructing 
the jury that if they find “that the phrase ‘printing paper,’ as used 
in the trade, has a technical signification and if the plaintiffs im- 
portation in this case does not come within that signification, they 
shall find a verdict for the defendant.’ 

4. Thegranting of defendant’s request, and ins structing accordingly 


(repeating, in different language the foregoing ins truc tion,) that if 
the jury “find that the words ‘printing paper, have a techni- 
27 cal meaning in trade and commerce, and that the paper in 


this case does not come within that definition, your verdict 
should be for the defendant. 
o. The rendition of judgment for the defendant whereas it should 
have been given for the plaintiffs for the sum demanded in their ' 
complaint. 
STANLEY, CLARKE & SMITH, 
Attorneys for Plaintiffs. 


[Endorsed :] U. S. Supreme Court. Benjamin Lawrence & al. Y 
against Edwin A. Merritt. Assignment of errors. Stanley, Clarke 
& Smith, 160 Broadway, New York city, attorneys for plaintiffs. 3 
Due service of a copy of the within assignment of error is hereby 


admitted this 27 of Jan’y, 1885. Elihu Root, attorney for defend- 
ant in error. U. S. circuit court. Filed Jan. 27, 1885. ‘Timothy 
Griffith, clerk. 


2° ee 


28 Supreme Court of the United States. 
_ . . ae 7 rn as 
BENJAMIN LAWRENCE AND Puineas LAWRENCE, Plaintiffs 
in error, | 2096. 
V8. x 
Epwin A. Merritt, Defendant in error. J : 
And afterwards, to wit, on the third Mon: lay of October, in the 
year 1885, the said defendant in error by E lihu Root, his attorney, a. 
cet aneindll 


comes here unto court and says that there is no error, either in the 


EDWIN A. MERRITT, LATE COLLECTOR, &c. 1S 
record or proceedings aforesaid, or in the giving of the judgment 
aforesaid. 

And he prays that the said supreme court; before the justice 
thereof, now here, may proceed to examine as well the record and 
proceedings aforesaid, as the matters aforesaid above assigned for 
error, and that the judgment aforesaid in form aforesaid given, may 
be in all things affirmed, &c. 

ELIHU ROOT, 
Attorney for Def ndant in Error. 


| Endorsed:] U. S. Supreme Court. Benjamin Lawrence and 
Phineas Lawrence, pl’ffs in error, versus Edwin A. Merritt, def’t in 
error. Joinderin error. To Stanley, Clark, & Smith, attorneys for 
plaintiffs in error. Elihu Root, United States attorney, attorney for 
defendant in error. Service of a copy of the within is hereby 
20 admitted. Stanley, Clarke, & Smith, New York, January 
29, 1885, attorneys for plaintiffs in error. U.S. circuit court. 

Miled Jan. 29,1885. Timothy Griffith, clerk. 
30 Circuit Court of the United States of America for the South- 

ern District of New York, in the Second Circuit. 


Bond for Damages and Costs 
BENJAMIN LAWRENCE &« al. vs. Epwin A. MERRITT. 


Know all men by these presents, that we, Henry C. Berlin and 
George H. Jones, of the city, county, and State of New York, are 
held and firmly bound unto the above named Edwin A. Merritt, in 
the sum of five hundred dollars, to be paid to the said Merritt, for 
the payment of which well and truly to be made, we bind ourselves 
and each of us, our and each of our heirs, executors, and adminis- 
trators, jointly and severally firmly by these presents. Sealed with 
our seals, and dated the twenty-fourth day of January, in the year 
of our Lord one thousand eight hundred and eighty-five. 

Whereas, the above named Benjamin Lawrence & al. have prose- 
cuted a writ of error to the Supreme Court of the United States, to 
reverse the judgment rendered in the above entitled suit by the 
judge of the circuit court of the United States for the southern dis- 
trict of New York. 

Now therefore, the condition of this obligation is such, that if the 
above named plaintiffs in error, snall prosecute their writ of error 
to effect and answer all damages and costs, if they fail to make their 
plea good, then this obligation shall be void, otherwise the same 
shall be and remain in full force and virtue 

H. C. BERLIN. [L.s.] 
GEO. H. JONES. [L. s.] 


Sealed and delivered, and taken and acknowledged, this 24th day 
of Jan’y, 1885, before me, 


WILLIAM W. DAVIS. 
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3 United States OF AMERICA, ee 
Southern District of New York, | 

Henry C. Berlin and George H. Jones, both of New York city, 
being duly severally sworn, doth depose and say each for himself 
that he is worth the sum of one thousand dollars, over and above 
all his just debts and liabilities. 


H.C. BERLIN. 
GEO. H. JONES. 


Sworn to this twenty-fourth day of January, A. D. 1885, before 

me, 
[ SEAL. | WILLIAM W. DAVIS, 
Notary Public, Kings County. Cert. Filed in N. Y. County. 

[Endorsed:] Vol. —, page —. U.S. cireuit court. Benjamin 

Lawrence & al. vs. Edwin A. Merritt. Bond for costs on error. —— 
proctor. Approved Jan’y 26, 1885. Hoyt H. Wheeler. Filed 

this — day of ——, 18—. U.S. circuitcourt. Filed Jan’y 27th, 1885. 
Timothy Griffith, clerk. 
32 ° UNITED STATES OF AMERICA: 
To Edwin A. Merritt, Greeting 

You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States, to be holden at Washington, 
on the second Monday of October, eighteen hundred and eighty-five, 
pursuant to a writ of error filed in the clerk’s office of the circuit 
court of the United States for the southern district of New York. 
wherein Benjamin Lawrence & Phineas Lawrence are plaintiffs in 
error and you are defendant in error, to show cause, if any there be, 
why the judgment in the said writ of error mentioned should not be 
corrected, and speedy justice should not be done to the parties in 
that behalf. 


Dated Jan. 26th, 1885. 
HOYT H. WHEELER. 


33 [Endorsed :] 7026. U. S. Supreme Court. Benj. Law- 
rence & al., plaintiffs in error, against Edwin A. Merritt, de- 
fendant in error. Citation. 


Due service of a copy of the within citation is hereby admitted 
this 27 day of January, 1885. 
ELIHU ROOT, 
Attorney for Def’t in Error. 


[Stamped:] U. S. circuit court. Filed Jan. 27, 1885. Timothy 
Griffith, clerk. 


Endorsed on cover: S. New York. C.C. U.S. No. 213. Benja- 
min Lawrence and Phineas Lawrence, plaintiffs in error, vs. Edwin 
A. Merritt, late collector of the port of New York. Filed 11th 
March, 1885. 
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SUPREME COURT OF THE UNITED STATES, 


ao > 


BENJ. LAWRENCE et al. 
| oO. Bis. 


EDWIN A. MERRITT. 


PLAINTIFFS’ BRIEF. 


EDWIN B. SMITH, 
120 Broapway, New York, 


Of Counsel. 


BURGOYNE QUICK PRINTING CO., COR. WALKER AND CENTRE STREETS. 


o- 


supreme Court of the United States. 


OCTOBER TERM, 1887. 


Ben). LAWRENCE ET AL. | 


Vs. 


EpWIN A. MERRITT. 


PLAINTIFFS’ BRIEF. 


Statement. 


The plaintiffs, in September, 1880, imported into 
New-York, of which port Mr. Merritt was then Col- 
lector. forty Causes of paper, by them entered is unsized 
book-paper, dutiable at 20° ; but the defendant exacted 
35% thereon as (/issue paper ; (Ree. 8, fol. 18.) or, 
rather, as a manufacture of paper, not otherwise pro- 
vided for. 

The question sought to be raised below Was the cor- 
rectness of this liquidation, there being no dispute 
about the formal prerequisites. 

The purpose for which this paper was imported and 
used was to bind up into the familiar letter- press copy- 
book, for preserving copies of letters sent. 

The plaintiffs’ witnesses testified that the paper was 

: ‘‘unsized book-paper; neither sized nor glued;” im- 
ported to be made into books for the purpose of trans- 


— 


ferring letters to a book by writing upon a sheet of 
paper and transferring the copy of your original to this 
book, thus preserving a record. (J/d., fol. 19.) 

The familiar process of transfer was thus described 
by one of the plaintifis ; 

You write a letter; and, after writing the letter, you 
take a sheet of dampened paper and put it over one 
page, and then put the book in a.press and, after it has 
received pressure, there is a transfer from the original. 
It is identical with the original writing ; exactly on the 
same principle as printing. It is a form of printing. 


{ lind. } 


Upon his cross-examination, it appeared that this im- 
portation was invoiced abroad as ‘ tissue-paper’ ; though 
sent in response to plaintiffs’ order for ‘copying-paper. 
Being then asked by the U.S. Atty. the specific name 
by which it is known in the trade, he replied ; 


It is known by the trade as copying-paper. (/ did.) 


Replying to the next question of the District-Attor- 
ney, he said ;— 

[t is a copying-paper, as shewn in this book, but xnof 
a tissue paper. A tissue paper is a paper used for 
wrapping up parcels, to prevent them scratching and to 
preserve them. It is a different character of paper from 
this; and the copying-paper is of a better quality, and 
is not used for the same purposes. (Ree. 9, fol. 20.) 


By plaintiffs’ other witnesses, it was established that 
“this kind of thin paper was imported to be made up 
into letter-copying books, and for that purpose exclu- 
sively’; (1b.) nor do we understand this to be denied. 

Cross-examining one of these witnesses, the Dist. 
Atty. elicited a statement of the obvious fact that, in 
taking a copy of a letter upon this paper, the ink soaks 
through the paper; so the copy is read from the side 
opposite to that which is pressed against the original 
letter. (Jb.) 
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After the Court had denied a motion by the U. S. 
Atty. to direct a verdict for the deft.—upon the ground 
that this paper is not used for printing, within the 
meaning of the statute ; and that a copying-book is not 
such a book as the statute intends " the covernment 
called two witnesses who testified that the importation 
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was “a tissue paper that is used for copying,’ not for 
making books or papers, and that it was not printing- 
paper ; the difference being, as defined by the first wit- 
ness for the defense, “that printing-paper is a paper 
which will take an impression from types or plates; the 
impression is made on the surface and is read from the 
surface, and not through the paper.” (/6. 

Upon cross-examination, this witness said that 

“in that form, [as imported] it 1s called a copying- 
pape ££ but it really 18 it tissue paper. (Ree.. v, fol. 
21.) 


Upon re-direct, he said “that the printing-paper 
used in trade and commerce does not mean any 
paper that may be printed on, but has a restricted and 
technical meaving ’; and that plaintiffs’ importation 
was “not what is called printing-paper in trade and 
commerce.” (Jb.) 

To the other government witness the U.S. Atty. put 
these questions, allowed against plaintiffs’ objection 
and exception, answered and exception taken. (JL).) 

(). State whether or not the phrase ‘ printing-paper ° 
means any paper that may be printed upon, or whether 
it has any restricted, technical meaning in trade and 
commerce ? 


Plaintiffs’ counsel objects, on the ground that it appears on the 
face of the statute thatitis not used as a technical phrase at all. 


Objection overruled, and plaintiffs except. [Not answered.] (/6.) 
(). Has it a technical meaning ? 


[Same objection and exception. | 

Ans. It has. 

Q. What is the meaning of ‘ printing-paper ’ in trade 
and commerce ? 

[Same objection and exception. | 


Ans. Printing-paper is paper that is ordinarily used 
for receiving impressions from types and plates. 

Q. Do you know that article? [Plffs.’ importation. | 
Ans. I do, sir. 

Q. What is that? Has that any name in trade that 
differentiates from other paper ? 

[Same objection and exception. | 

Ans. I should call that copying or tissue paper. It 
is a tissue paper, but this form is called ‘ copying- 
paper. 

(). Is that printing-paper ? 

(Same objection and exception. | 

A. Not as known in the trade. 


Benj. Lawrence, plaintiff, recalled, said he never 
heard of there being any technical or trade name 
‘printing-paper’ ;—and that the term ‘ tissue-paper ’ 
did not designate any particular kind or use of paper, 
as writing-paper or printing-paper, or copying-paper, but 
only its characteristic of thinness, ‘“ whether intended 
for printing or any other use.” (Rec., 10, fol. 22.) 

After again denying the <left.’s motion for a directed 
verdict, the judge thus began his charge to the jury :— 
(Lbh.) 


If this cause were upon trial in the State Courts, | 
should say that the issue bere presented was one to be 
determined by the Court. But the Supreme Court of 
the United States, long ago laid down the rule that 
where there was a dispute upon the facts, or where 
upon disputed [sic] facts two antagonistic inferences 
could be drawn, it was error not to submit the contro- 
versy tothe jury. Itis in view of that holding that 
this case is submitted to you. 


After stating the claims of the respective parties, as 
to the classification of these goods, the judge gave this 
instruction to the jury ;— 

You will see, gentlemen, that the terms ‘ books and 


newspapers’ are used conjunctively ; that is, this paper 
must be ‘ used for books and newspapers exclusively.’ 
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In other words, if must he a paper applicable lo either 
use. (Ree. 10, fol. 23.) 


To this instruction the plaintiffs excepted. (/d.) 


After stating the use to which the paper and copying- 
books made therefrom were put, and that two witnesses 
of large experience, produced by the government, had 
testified this was ‘tissue paper, coming under that 
general term, ‘that it is not printing-paper such as is 
understood m trade, the judge said ; 


[ do nov think that the words used in the Statute had 
any techuical meaning. You must take the Statute as 
you find a, and a common-sense view of the case, and 
say whether or not this paper which has been produced 
here is paper which is used exclusively for books and 
newspapers ; and whether the lawmakers intended, when 
they used this language, that such paper as has been 
described to you should come in and pay duty under 
that clause of the Statute which provides for paper 
used exclusively for books and newspapers. (Ree., 10 
Ll. fol. 33.) 


His Honor then told the jury that if they found the 
copy Ing process described to be pl inting such as the law- 
makers intended, and that the paper is used exclusively 
for newspapers and for books, their verdict should be 
for the plaintiffs ; but if, on the contrary, they found it 
was not printing-paper used exclusively for books and 
newspapers, and it should not come under this clause, 
then their verdict should be for the defendant. (/d., 
and fol. 24.) 


The Assistant U. 8S. Atty. then made this request of 
the Court: 


Mr. S. B. Cirarke. I ask your Honor to charge the 
the jury that if they find upon the evidence that the 
phrase printing-paper, as used in the trade. has a tech- 
nical signification.; and if the plaintiffs’ importation in 
this case does not come within that signification, they 
shall find a verdict for the defendant. 
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Tue Court. I so charge. |The plaintiffs except. | 
(Lbhid.) 


This instruction was obviously asked for by the Asst. 
Dist. Atty. with the expectation of its being refused, and 
to save his exception. He was so taken by surprise at 
its being granted that this ensued ; 


Mr. S. B. Cuarke. I do not know whether the gen- 
tlemen understood you to charge my request. 

THE Court. Gentlemen of the Jury, | was requested 
by the district-attorney to charge you that if you find 
that the words ‘ printing-paper’ have a technical mean- 
ing in trade and commerce; and if you find, further, 
that the paper in this case does not come within that 
definition, then, your verdict should be for the defend- 
ant. Isocharge. [The plaintiffs except.| (/0.) 


The jury returned a verdict forthe defendant. (Rec. 
11, fol. 25.) 


STATUTE. 


Paper, sized or glued, suitable only for printing 
paper; 25% ad valorem; printing, unsized, used for 
books and NEWSPa pers exclusively, twenty per centum ad 
valorem ; manufactures of, or of which paper is a com- 
ponent material, not otherwise provided for, thirty-five 
percentum ad valorem. Sec. 2504, Sched. M. 

(R. S., 2d ed., p. 479, and Heyl, Dig., § 
1368. ) 


The question is whether, as plaintiffs claim, their im- 
portation is dutiable under, or by analogy to, the second 
of the above clauses; or, as deft. claims, under the 
third. 


-~ 


Assignment of Errors. 
The plaintiffs in error assign for error : 


|. The admission of testimony as to the technical use 
in trade and commerce of the words ‘* printing-paper ” 
and the meaning attached th reto : hec., v, LO) and 
the admission of these questions and the answers 
thereto : 


c 

paper means any paper that may be printed upon ; or 
whether it has any restricted, technical .meaning in 
trade or commerce ? (2d) (). Has it a technical mean- 
ing? (3d) Q. What is the meaning of printing-paper 
in trade and commerce? (4th) @. Do you know that 
article ? | plffs. importation.| (5th) Q. What is that? 
Has that any name in trade that differentiates it from 
other paper? (6th) Q. Is that printing-paper? Rec., 
9, 10.) 


(ist) @. State whether or not the phrase ‘ printing- 


2. The instructions given the jury that “ books and 
newspapers, » are used conjunctively in the statute, and 
that mly such pra pre y cms ws anodiherently a; j reabhd te eithe ; 
uke IS admissibl aut the twenty pe cent. rate of duty, 


in these words: 


‘“ You will see, gentlemen, that the terms ‘ books and 
newspapers» are used conpune fire ly Py t} it is. this paper 
must be ‘ used for books and newspapers exclusively.’ 
[In other words, it must be paper applicable to either 
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(Ree., 10, fol. 23 


3. ‘The granting of defendants request to instruct 


and instructing the jury that 


“o they find that the phrase ‘ printing-paper, as 
used in the trade, has a technical signification, and if 
the plaintiffs’ importation in this case does not come 
within that signification, they shall find a verdict for 
the defendant.” (Ree., 11, fol. 24. 


4. The granting of defendant's request, and instruct- 
ing accordingly |repeating,in different language the 
foregoing instruction |, as follows ; 

“THE Court. Gentlemen of the jury, I was requested 
by the district attorney to charge you that if you find 
that the words ‘ printing-paper ’ have a technical mean- 
ing in trade and commerce, and if you find, further, that 
the paper in this case does not come within that 
definition, then, your verdict should be for the defend- 
ant. Iso charge.” (J/b.) 


». he rendition of judgment for the defendant 
whereas it should have been given for the plaintiffs 
for the sum demanded in their complaint. (Rec. 7, 


fol. 16.) 
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POINTS. 


There is no controversy as to what our importation 
Is in fact. Its quality, texture, all its characteristics, 
and the on/y use for which it is manufactured and im- 
ported (to which alone it is specially adapted and put) 
are all known, indisputed and indisputable. 

Being what it is, the question of law arises,—at what 
rate of duty is this foreign article to be admitted into 
the commerce of this country ? 

To answer this, a preliminary one was considered ; 
whether Congress, in the statute dutying “ paper. 
printing, unsized, used for books and newspapers ex- 
clusively,’ employed this phraseology with reference 
tO any technical trade understanding of the term 
printing-paper , or according to its ordinary import. 

Plaintiffs insist no technical term is used or referred 
LO. 

Consequently, they excepted to the admission of tes- 
timony that in trade the word ‘ printing-paper’ has a 
technical meaning, and does not include this letter-book 
paper. 

Upon this question of the existence of such a techni- 
cal term, and what it implied, arose the only dispute of 
fact in the case ;—upon an issue we claim to be irrele- 
vant and immaterial. 

But, even if pertinent, we contend that it was not 


submitted ‘to the jury under proper instructions. 


I. 


Has the legislature employed technical nomenclature 
in imposing a twenty-per-cent duty upon paper for 


“ printing, unsized, used for books and newspapers ex- 
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clusively”? If not, is plaintiffs’ importation dutiable 
at that rate, under that clause, or by similitude thereto? 


I. Has the statutory language any occult and techni- 
cal meaning lurking under its commonplace phraseol- 
ogy ? 

The legal presumption is the other way. 

The representatives of the people are generally sup- 
posed to employ in legislation the language of the peo- 
ple, in the sense in which it is currently spoken or 
written ;—with this qualification (equally, and for like 
reasons, applicable to contracts between individuals)- 
that if the subject-matter be one pertaining to any spe- 
cial art or business, and the terms of that art or busi- 
ness are employed, then (and then only) it may be as- 
sumed that these peculiar terms are used in the re- 
stricted sense of that art or business. 

But if, in legislating upon a special subject, technical 
terms are avoided, and the phraseology of common life 
is adopted, we may well assign toit the ordinary mean- 
ing. 

This is the effect of the decisions ;—that in addressing 
merchants, using terms of trade, there attaches to the 
words employed their mercantile signification ; but, or- 
dinarily, the common acceptation of the words is the 
one to be assigned them. } 

“By the several prayers pressed upon the Circuit 
Court for instructions to the jury, the object to which 
they are all directed has been the diversion of the jury 
from this, the only legitimate inquiry before them. The 
effort has been to substitute for the literal and lerico- 
graphical and popular meaning of the phrase “ wearing 
apparel,” 80771€ supposed mercantile or commercial signi- 
fication of these words, and lo re nole r subservient lo that 
signitication what was clearly accordant with the elymol- 
ogy of the language of the statute, with the essential 
purposes and action of the government, and with the 
widespread if not universal understanding of all who 
may not happen to fall within the range of a limited 
and interested class. In instances in which words or 
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phrases are novel or obscure, as in terms of art, where they 
are peculiar or exclusive in their signification, it may 
be proper to explain or elucidate them by reference to 
the art or science to which they are appropriate ; but if 
language which is familiar to all classes and grades 
and occupations—language, the meaning of which is 
impressed upon all by the daily habits and necessities 
of all, may be wrested from its established and popular 
import in reference to the common concerns of life, 
there can be little stability or safety in the regulations 
of society. ‘ , ‘ It would seem to be a most ex- 
travagant supposition which could hold that, in the en- 
actment of a law affecting the interests of the nation at 
large, the Legislature should select for that purpose 
language by which the nation, or the mass of the peo- 
ple, must necessarily be misled. The popular or re- 
ceived import of words furnishes the general rule for 
the interpretation of public laws as well as of private 
and social transactions, and wherever the Legislature 
adopts such language in order to define and promulgate 
their action or their will, the just conclusion from such 
a course must be, that they not only themselves com- 
prehended the meaning of the language they have se- 
lected, but have chosen it with reference to the known 
apprehension of those to whom the legislative lan- 
guage is addressed, and for whom it is designed to con- 
stitute a rule of conduct, namely, the community at 
large.” Maillard v. Lawrence, 16 How., 261. 


In the earlier cases, the words construed were com- 
mercial names, designating articles of commerce, where- 
by these were differentiated from like articles with 
which the laxer speech of daily life confounded them. 
Some were novel importations, known only to or 
through trade. ‘Thus, the word “ bohea” (9 Wh., 348), 
represented a trade subdivision of the popular word 
“tea:” “worsted” (10 Pet., 137) is wool that has been 
combed; “ cotton bagging” (3 How., 106), a particular 


. 


kind of covering for cotton bales, not including “ gun- 
ny-cloth,” although this is put to like use. 
Any effort to show that “tea” meant “ tansy” or that 


‘‘eoffee” meant “ burnt peas ” would have been re- 
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jected—-since no technical education or testimony is 
necessary to determine the meaning of these words, as 
there is of “ bohea,” ete. 

In fixing the dutiable rate upon the article we are 
now considering, no technical term is employed. 

It must attract notice that the U. S. attorneys, in at- 
tempting to create a trade mystery out of the statutory 
language, had to change it. Their inquiry throughout 
was as to the peculiar meaning in trade of the term 
‘ printing-paper’; as Uf the statute so dutied it eo 
nomine and without more. 

If used, there would have been nothing mystical, or 
to be explained, about that term; but it was not used ; 
and instead of any specific designation we find a de- 
scriplive phrase covering our importations. 

It is paper unsized, that is suitable for printing, but 
of such quality as to be used for books and newspapers 
exclusively, and not for wall-papers or other purposes. 
These limitatations and qualifications constitute 
Bs designation of articles by special descriptione as contra 
distinguished from designations by a commrcial name- 
or name of trade. They are designations of quality 
and material.” Barber vs. Schell, 107 U. S., 621, 


adopting the views thus expressed by NELson, J.: 


Where ‘the legislature designates articles by specia/ 
description, as contradistinguished from a designation 
by a commercial name, the proper inquiry is as to their 
gqualitu 8 and charact ristics. with “a view to ascertain if 
they come within the description . | not to see if they 
known by a given trade-name. | | 
Reimer vs. Schell, 4 Blatch., 309. 
Marvel vs. Merritt, 116 U.S., 12. 


In Fisk vs. Arthur, 103 U. S., 433, mid.. the Court re- 
fers to the paragraph of the Opinion (per Brap.ey, J.) 
in Solomon vy. Arthur, 102 U.S., 211, declaring that the 


mixed-material clause, then under consideration, was 
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“ @ scriplive rather than denominative .” (103 U.S., 433 
mid., citing 102 U. S.,,211-2). 
Greenleaf VS. Goodrich LO] ld... 278. 7 o. 
Swan vs. Arthur, 103 /d., 598. 
Newman vs. Arthur, 109 /d., 138, top, 


where the Court say, per MATTHEWS. J. 


‘There is no reference in the statute, either ex- 
pressly or by implication, to any commercial usace, 
and there is no language in it which requires for its in- 


terpre tation the aid of anv extrinsic circumstances.” 


Referring to plaintiffs’ particular Importation in ques- 
tion the U.S. Atty. asked ; 

(). Do you know the article? What is that? Has 
it any name that differentiates it from othe paper f 
Is that printing-paper ? (Ree. 10, fol. 22 

Not denying that the article was printing-paper 7 
fact. the witness (who answered against our objection ) 
said it it was not “as known in the trade.” (/6.). 

Of this testimony, that may be said which was said 
by the Curer-JUsTICE of a similar uttem pt, three years 
AO ; 

“ The effort was to put the opinion of commercial 
experts in the place of that of the jury upon a question 
which was as well understood by the community at large 
is by merchants and importers. Thus it was decided 
in Greenleaf Vs. (roodrich. could not by done.” ete. 

Schmieder vs. Barney, 113 U.S., 648. 


The Curer-JusTice thus enunciates the just and 
salutary rule, that all efforts. to draw into the realm of 
mystery and technicality the language of common life 
the meaning of which is apparent upon the face of the 
statute, and is “as well understood by the community 
at large as by merchants "—-would prove futile, by 
whichever party made. 

Surke says, of all human laws, “ where mystery be- 


gins, justice ends.” 
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[It may be noticed, en passant, that the presumption 
of the ordinary use and meaning of words is sought to 
be rebutted, and the language converted into a trade- 
mystery, by the testimony of fo witnesses against a 
greater number to the contrary (Rec., 8, 9, 10)—which 
seems scant testimony of a usage which, to affect o1- 
dinary language, ought to be universally understood 
and adopted in the trade. 

And. as we show below, the effort is to attach to the 
term “ printing” a narrower meaning than this Court 
has already declared is to be given it in this statute. 

Arthur vs. Moller, 97 U. S., 367-8. 


XI. 


If the statutory language is not technical, does it— 
taken in its ordinary sense—include the present impor- 
tation within its terms? 

This inquiry divides itself. /irst,is this paper for 
printing of the condition mentioned, i. e., unsized, ete. ; 
second, is it used for books or newspapers exclusively— 
(for we shall show the error of the Court in ruling that 
‘and’ was employed conjunctively)—that is, are the 
books, for the making of which it is indisputably ex- 
clusively imported (Rec., 9, top) “ books” within the 
meaning of the statute ? 

It may be well to reverse this order of inquiry ; for 
if these are not “ books,” their composition is imma- 
terial. If they are ‘ books,’ then we must ask if they 
are books made of paper suitable for printing. 


First. Are these well-known letter-books “ books” ? 
Any individual, merchant, lawyer, or what not, who 
desired to refer to an old correspondence would ask his 
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clerk to bring him the book containing the letters of a 
given date or period. Any one, wishing to preserve a 
record of his owl action, would direct it to be copied 
into the book. 

The sheets go to a bindery, to be bound up into a 
book. 


‘* Boox. (1) A collection of sheets of paper, or similar material, 
BLANK, written or printed, bound together Webst. Dict.. A. f. 
: To BOORK. verb To enter, W rite or re rist rina hook.” Th. 
‘ Boox. A volume in which we read or write.” Johns. Dict. 


The other lexicographers give like definitions. 

‘There is no authority for testimony of defendant's 
witnesses as to how anything is read, to constitute 
printing, or the matter a book. 

Music, to be bound up, is a book. Clayton vs. Stone, 
2 Paine. 82. 

White vs. Geroth. 2 B. & Ald.. 300. 


So. MSS. notes of a physician. Wilhs vs. Curtois. ] 
Beav.. LSY. 
Patterns to cut dresses by. Drury v. Ewing, 1 Bond, 


540, 


SeconD. That plaintiffs’ importation is “ unsized, 
neither sized nor glued,” (Rec. 8, fol. 19) nobody de- 
nies ; nor that it is used exclusively for these * books ’ 

is imported only for this use. The denial is that the 
using of the books to receive transcripts is printing: 
and that paper solely designed and brought here to be 
so used is printing-paper. 

Webster thus defines 


Print (noun). 1. A mark made by impression; a line, character, 
figure, or indentation, made by the pressing of one body or thing 
on another; mark ; sign imparted or communicated.” 

‘* Printine. The act, art or practice of impressing letters, char- 
acters or figures on paper, cloth, or other material. 

To print. (1) To press or impress; to imprint. (2) To take an 
impression of ; to copy, or take off the impress of; to stamp. (3) 
Hence, specifically. to strike off an impression or impressions of, 
from types, stereotype or engraved plates, or the &ke, by means of a 
press, etc. (4) Jo mark by pressure ; to form an impression upon ; 
to cover with figures by a press, or something analogous to it. 
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This lexicographer and many others are quoted by 
Hont, J., in the Opinion in 
Arthur vs. Moller, 97 U. 8., 367-8. 


This Court held, in Arthur vs. Moller, that it was 
printing to apply the several colors of a chromo by suc- 
cessive impressions of as many different stones. (97 U. 
S., 365.) 

It can make as little difference that the words are 
copied by soaking and read from the opposite side 
(Ree. 9, mid.), or any other such peculiarity of the par- 
ticular method of printing: such as “ Reading it back- 
ward, like a Hebrew book.” 

The whole struggle of the defence, made effective by 
the erroneous rulings of which we complain, was _ to 
place an entirely different and more restricted meaning 
upon the word ‘printing’ than this Court declared be- 
longed to it m this very statute. (97 U. S., 367-8.) 

The articles there declared to be printed were not 
read any way; neither from the surface, nor. through 
the paper ; yet they were produced by printing. 

Manifestly, the government witnesses, in the cause 
at bar, considered nothing to be ‘printing’ except 
legible words ; words known of themselves to articulate 
speech ; yet the context shows such is not the meaning 
of the statute. (97 U.S., 367-8.) 

Photographs are printed, not by pressure, but chemi- 


cal action. 


Nor was this a manufacture of paper; it was the 
article itself. 
Hartranft vs. Wiegman, 121 U. S., 615. 
U. S. vs. Potts, 5 Cr., 284. 
Frazer vs. Moffit, 20 Blatch., 267. 


Suppose it to be known as tissue-paper; yet that 
was merely a sub-classification, like the names given 
different kinds of laces, etc. 

Smith vs. Field, 105 U. S., 53. 


ONE AI ti, 
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If its designed use was such as the law contemplated 

exclusively that—it is of no consequence if it had a 
sub-name ; if it was ‘tissue’ printing paper for books 
exclusively. 

But the plaintiff was right in his definition, and in 
his testimony that this is not tissue-paper. (Ree. 9, 
top ; 10, mid.) 


sizes, and used for the protection of engravings, and for wrapping 
fine and delicate articles. 8 Knight’s Am. Mech. Dict.. 2581, A. ¢. 
De Colange, Am. Dict. of Com., A. ¢. 


‘* ‘TIssuE-PAPER. A very thin gauze-like paper, made of several 


A very thin, unsized paper, for wrapping or packing. Wore. 
Dict., A. ¢. 

Tissue-paper—Very thin, gauze-like paper, «uch as is used to pro- 
tect engravings in books, Webst. Dict.. A. ¢ 

A very thin, gauze-like paper, such as used tor protecting en- 
gravings in books, wrapping fine and aelicate articles, &c. Imp. 
Dict., A. ¢. 


Stormonth’s Dict. 


Tit. 


This Instruction was wrong, viz. : 


That the terms ‘ books and newspapers are used COon- 


junctively ; that is, this paper must be ‘ used for books 


and newspapers exclusively.. In other words, i [the 
importation | must he paper applicabl lo either 182. 
(Ree. 10 bottom. ) 


Thus the statutory phrase is narrowed down by the 


successive exclusion of very large classes of paper. 


First, it must not only de printing-paper in fact, but 
must be known to that indeterminate body designated 
as ‘the trade’ as such; t.¢., no matter if the proof 
showed it was always imported for the sole purpose o 
being printed upon, and for books, it must a/so be com- 


mercially known as ‘ printing-paper. 
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Second, it must not only be such paper, commercially 
so known, but in addition it must be of a character 
which adapted it for either use. Paper used only for 
newspapers would not satisfy the law; nor would that 
used exclusively for books. This last limitation practi- 
eally shut out our importation from the benefit of this 
statutory clause by judicial construction, while the case 
was nominally submitted to the jury. 

See the commencement of the charge, at bottom of 
p. 10 of the record. 

In view of the fact, so universally known as to be 
matter of judicial cognizance (91 U.58., 42 top) that a 
better class of paper is, generally speaking, used for 
books than for the issues of the daily press,—a differ- 
ence in the material from which the respective qualities 
are made—it could not have been the design to exclude 
from this rate paper for the best and most useful books 
and also paper only used for the cheap dailies, like the 
‘“N. Y. News” and “ Journal.” 

Only the cheapest, ephemeral reading is printed in 
book form upon paper also employed by the ordinary 
newspaper. 

We deny that Congress intended to discriminate in 
favor of the “ Dime Novel.” 

The ‘and’ is not to be taken “conjunctively,” but 
distributively, as this Court lately declared Congress 
used it,in the same Act, in dutying “mineral and 
bituminous substances.” 


“This is to be taken distributively, so as to cover all 
substances within the description, whether mineral or 
bituminous, oT both, and 7s not to be confined to those 
awh ich combine both characters.” 

Marvel vs. Merritt, 116 U. S., 12. 

Porter vs. State, 58 Ala., 66. 

State vs. McCoy, 2 Speers, 716. 

Streeter vs. Peo., 69 Ills., 595. 

Miller vs. St., 3 Oh. St., 475, Touran, C. J. 
St. vs. Myers, 10 Iowa, 448. 

St. vs. Smith, 46 /d., 672-3. 
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Foster vs. Com., 8 Watts & S.. 80. bot. 
Barker vs. Esty, 19 Vt.. 132. 
Roome vs. Phillips, 24 N. Y., 470. 


Com. vs. Griffin, 105 Mass., 185. 
Peo. vs. Sweetsir, I Dak., S14, 


IV. 


After inviting the jurors’ attention to the testimony 
of “‘ two witnesses of large experience, produced by the 
government” whom he had permitted to state “ that it 
is not printing-paper, such as is understood in trade,” 
the judge said (most inconsequentially, as we think). 


ais / do not think that the words Sie | dv) the Nhatute have 


(Litt ti echnical VACOLI117iG . 


and then thus proceeds to submit this question of law 
to the jury: 

“ You must take the statute as you find it. and a 
common-sense view of the case, and Sa) whether or not 
this paper which has been produced here is paper which 
is used exclusively for books and he Wspapers ,; and 
whether the law-makers intended, when they used this 
language, that such paper as has been deseribed to 
you should come in and pay duty under that clause,” 


etc. | Rec.. 11.) 


He then went on, directing the jury to ascertain 
whether the copying-process was “ printing such as th 
law-make rs intended,” and the paper ig used exclusively 
for newspapers and for hooks:” if yoa, their verdict 
should be for the plaintiffs ; otherwise, for the defend- 
ant. ( 1b.) 

The plaintiffs had excepted to the instruction that 
the statutory ‘and’ was used conjunctively ; the judge 


had told the jury he did not think there was any tech- 
nical meaning to be attached to the words employed 
(which was as we contended); so we did not then 


except further to his submitting the legislative 
intent to the jury, with these qualifications ;—but when, 
by giving the instructions requested by the U.S. Atty., 
(Ante, pp. 5, 6, and Ree. 11, fol. 24) it was left to the 
jury to find if the phrase ‘ printing-paper, etc.” had a 
technical signification im trade, and to return a verdict 
against us if this were found affirmatively, unless the 
jury also found that our importation came within this 
technical meaning, we did except. (/0.) 

The error in this instruction is palpable. It made the 
charge felo de se. Its incongruity with what immedia- 
tely preceded was such as to lead to its repetition, lest 
the jury should not comprehend it. (J/6.) 

The instructions, taken together, were of this pur- 
port ;—that, although the Court did not consider the 
statute to use a technical term, yet if the jury found 
there was such a term in trade and COMIMETCE, and our 
goods were not within the trade-term, the verdict must 
be against us, notwithstanding the statutory use was 
not technical !! 

If, taken in connection with the before-quoted lan- 
guage of the charge, the purpose and effect was to sub- 
mit to the jury the true construction of the statute, 
with leave to find this to be contrary to the view ex- 
pressed by the Court, there was error in submitting a 
question of law to the jury. 

But the plain meaning of all the instructions was 
that our rights were limited by a trade technicality 
which Congress did not have in contemplation in this 
enactment! 


We deny that there was any issue of fact in this 
case. One was artificially created, first, by treating the 
statute as though the mere term ‘ printing-paper’ had 
been employed by the legislature, and then—after 


eee 


declaring to the jury that the statute did not use this 
term technically—submitting to them the inquiry 
whether or not it had a technical nmieaning in the trade, 
and subjecting us to such meaning (if found to exist) 
coupled with the further condition that ours must be 
paper indifferently suited for use in books and news- 
papers. 

What the jury would have said (if trade denomina- 
tion has aught to do with this case) if permitted to find 
whether or not there was a trade usage fo which the 
statute referred, and without considering whether our 
importation was equally as well adapted for use in 
newspapers as in books, is what we have a right to have 
determined upon a new trial, under proper istructions. 

EpwIn B. SMITH, 
120 Broadway, New York, 
Of Counsel. 
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Hu the Supreme Court of the inited Staies, 
OcToBER TERM, 1887. 


BENJAMIN LAWRENCE AND PHI- ) 
neas Lawrence, plaintiffs in error, | 
ra. “No. 213. 
KpwIN A. MERRITT, LATE cOL- | 
lector ot the port ot New Y ork. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE SOUTHERN DISTRICT OF NEW 
VORA. 


BRIEF FOR DEFENDANT IN ERROR. 


STATEMENT OF THE CASE. 


On the 4th of September, 1880, the plaintiffs entere? 
at the port of New York forty cases of paper, imported 
by them as unsized book paper, which they claimed was 
dutiable at the rate of 20 per centum ad valorem as “ un- 
sized printing paper, exclusively for books and news- 
papers,” 
18062 


The paper was invoiced abroad as tissue paper, but one 
of the plaintiffs testified they called it copying paper. 
The defendant, who was collector of the port, assessed and 
collected duty upon it at the rate of 35 per cent. ad valo- 
rem. Protest was filed; appeal taken, the duty was paid, 
and suit brought by the plaintiffs to recover $346.80, the 
difference between the duty at 20 and 35 per cent. The 
issue in the case was, should or should not the paper have 
been classified as unsized printing paper, used exclusively 
for books and hewspapers t The question Was, under in- 
structions of the court, submitted to the jury, who found 
for the defendant. ‘The plaintiffs excepted to the charge, 
and tie alleged errors contained in the bill of exceptions 
are the grounds on which they ask a reversal of the judg- 


ment, 


BRIEF OF ARGUMENT. 


The plaintiffs claimed the merchandise should have been 
classified and taxed under the following clause of Schedule 
M of section 2504 of the Revised Statutes (page 479) : 

Paper, sized or glued, suitable only for printing 
paper, twenty-five per centum ad valorem ; printing, 
unsized, used for books and newspapers exclusively, 
twenty per centum ad valorem; manufactures of, or of 
which paper is a component material not otherwise 
provided for, thirty-five per centum ad valorem ; 
sheathing paper, ten per centum ad valorem. 

The collector classified the paper under the following 
clause on the same page: 

Paper hangings, and paper for screens or fire- 
boards, paper, antiquarian, demy, drawing, elephant, 
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foolseap, imperial letter, and all other paper not oth- 
erwise provided for, thirty-five per centum ad valo- 
ren. 

The evidence of one of the plaintiffs showed, the paper 
was invoiced abroad as tissue paper, though the importers 
called it copying paper (Rec., p. 8). Defendant’s witnesses 
testified it was known in trade and commerce as tissue 
paper or copying paper, and was not known as printing 
paper, and that another class of paper was known in com- 
merce as printing paper. (Ree., p. 9 and 10.) 

The paper was adapted for use as a copying paper, by 
transterring a copy of a letter or writing from the side on 
which it is pressed on the paper through the paper, so 
that if Is legible on the other side, and for this purpose it 
is manufactured into copying books. (Ree., p. 8.) 

The first, third, and fourth assignments of error (Rec., 
p. 12) are to the admission of evidence as to whether print- 
ing paper was a commercial designation, and the effect of 
such designation, in case it was found to be commercially 
known as descriptive of this class of merchandise. 

The clause under which the plaintiff claimed the paper 
should have been classified contained two elements, both 
of which must be found in the paper to justify a classi- 
fication under it. Those elements are that it roust be 
* printing paper,” and that it must bé such printing pa- 
per as Was used for hooks and le wspa pe rs exclusive ly. if 
it was not printing paper it should not have been classi- 
fied as the plaintiffs claimed, or if it was printing paper, 
but was not exclusively used for books and newspapers, 
the classification contended for by the plaintiffs would have 


) 
| 
| 
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been erroneous. It would be a complete defense to the 
action to prove that it was not printing paper. 

The defense, then, had the legal right to prove that fact 
by any competent evidence : 

The commercial designation of an article among 
traders and importers, when such denomination is 
clearly established, fixes its character for the purposes 
of the tariff laws. (Arthur vs. Lahey, 96 U.S. R., 
aes 

The evidence whose ad mission Was excepted to tended 
to prove, by a witness who was competent to testify, that 
printing paper was a commercial designation known in 
trade and commerce. It was, therefore, relevant to a ma- 
terial issue in the case, and the testimony was competent. 

That issue, too, was one that, if found for the defendant, 
was conclusive of the case; for if it was not printing pa- 
per it did not belong to the class on which 20 per centum 
ad valorem tax was imposed. There was, therefore, no 
error in the instruction of the court— 

That if the words “ printing paper” have a tech- 
nical meaning in trade and commerce, and if vou 
tind further that the paper within this case does not 
come within that definition, then your verdict should 
be for the defendant. 

The second error assigned is : 

The instructions given the jury that books and 
newspapers are used conjunctively in the statute, and 
that only such paper as is indifferently applicable to 
either use IS admissible at the 20 per cent, rate of 
duty. 

This assignment does not conform to the bill of excep- 
tions, nor the instructions given by the court. The words 


6 indifferentlv applicable” do not occur in the instruction 


of the court’. In the portion of the charg CXC pted to the 


court says (Ree., p. 10): 


You will see, gentlemen, that the terms “ books 
and newspapers ” are used conjunctively ; that is, this 
paper must be vs used tor books and The Wspapers \- 
clusively.” In other words it must be paper applica- 
ble to either use, 

The language of the clause describing th property com- 
prised in this class is: 


Printing. 


exclusively. In other words it must b paper ap- 
plicable to either. 


unsized. used for books and ne Wspapers 


The word “other ” means ~ one or thi othe “ons lt does 


not mean “ both.” The charge, then, was that the paper 


must be applicable to the one use or the other. This is 
certainly as favorable to the plaintiffs as thev could right- 
fully ask. The CONTEXT TO this interpret ition oO} the clause 
us riven by the court IS but a statement r tine language 
of the clause. (Outside of the laneuage of Tne | i\w-makers, 
the interpretation given by the court is “it must be ap- 


plicable to one or the other use, 

The real cause tor complaint with reteren to this part 
of the charge would be on the part OT thi detend int, for 
the use of the conjunction “and ” requires that the char- 
acter of the paper should be such that it could be used for 
both books and hews pap rs. Or” should not be sub- 
stituted for “and” in the clause without some substantial 
reason. There is no sufficient reason for the substitution, 
for the same kind of unsized paper can be and is indiffer- 
ently used for both, and this Is doubtiess the character of 


paper intended by the act. 


b 


[n no possible sense could the tissue paper involved in 
this ease be called printing paper. Copying letters in a 
letter-book is not printing as it is either technically or 
popularly understood. ‘To print is “to impress by means 
of letters or types on paper, cloth, or other material.” 
(Worcester’s Dictionary.) In the art of printing the 
types, the plate, or the stone which produces the impres- 
sion is the means only; the impression produced is the 
end, In copying, the letter, deed, or instrument is the end, 
and the copy is only the means used to preserve evidence 
of it. 

To record or copy a deed in order to perpetuate it is 
not called printing. The deed is the convevance ; the 
copy of it is only a means to perpetuate it. A letter writ- 
ten is the instrument of real value, and for the purpose 
for which it is written is the finished product. The type, 
the plate, or the stone in printing is not the final prod- 
uct, but only a part of the machinery to produce it. The 
letter to be copied is not a means, but an end. It can not 
be relegated to the place of a means, and regarded as a 
mere type or plate used in printing, because the writer 
might find it necessary to have it copied. The fact that 
he used tissue paper on which to copy it would not make 

the tissue paper printing paper. It would be what it is, 
copying paper. 


[t is therefore respectfully submitted, on the plaintiff’s 
own showing, the court should have entered judgment for 
the defendant. 


G. A, JENKS, 


Nohecitor- General. 
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Supreme Court of the United States, 


OCTOBER TERM, 1887. 


Bens. LAWRENCE ET AL. 


EDWIN A. MERRITT. 


PLAINTIFF'S BRIEF IN REPLY. 
I. 


Admitting that we have to prove our importations to 
be paper manufactured for use in printing books and 
newspapers exclusively, we contend that the true issue 
is whether or not it is such zn fact—not how the term 
‘printing paper” is understood in commerce ; because 
the statutory clause is af seriptive . and not he nominative : 
so Arthur vs. Lahey, 96 U.S., 112, and similar decisions, 
do not apply. 


II. 


The Solicitor-General entirely overlooks the Judge's 
instruction that “ books and newspapers are used con- 


punctiv ly, and ireues that he intended the jury to un- 
derstand they might be taken disjunctively. No mean- 
ing can be assigned to the word * conjunctively,” as 
used in the charge, unless it means that paper so 
assessed must be such as the buyer may put to either 
use, as his occasion may require. Manifestly, the jury 


must have so understood. 


iit. 


We shall not extend or repeat our observations as 
to what constitutes “ printing” or a “book;” but 
merely say that if our importation answers the deserip- 
tion given in the statute, refinements as to the method 
of printing, or the purpose to be subserved thereby, 
ought not to increase the burden placed upon us by the 
law. 


Iv. 


The Solicitor-General also ignores that portion of 
the charge which authorizes the jury (even if they do 
not find this paper to be excluded from the trade- 
meaning of “ printing paper ’’) to find for the defend- 
ant if they believe that this term, not used technically, 
was not intended bythe law makers to cover such paper 
as we imported. : 


This left the jury to understand that, although the 
statutory use of language was “not technical,” and 
though the paper was “ printing paper” as known to 
the trade, yet a verdict could be found against us upon 

the jury's conclusion as to the law makers’ intention. 
Epwin b. Smiru, 
Of Counsel for Plaintiff. 
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y,’ and argues that he intended the jury to un- 
derstand they might be taken disjunctive/y. No mean- 
ing can be assigned to the word * conjunctively,” as 
used in the charge, unless it means that paper so 
assessed must be such iLS the buyer Lay put to either 
Use, as his occasion may re quire. Manifestly, the jury 


must have so understoo | 


We shall not extend or repeat our observations as 
to what constitutes “ printing” or a “ book;” but 
merely Say that if ou} importation Lnswers the che scrip- 
tion given in the statute, refinements as to the method 
of printing, or the purpose to be subserved thereby, 
ought not to increase the burden placed upon us by the 


law, 


IV. 


The Solieitor-General also ignores that portion of 
the charge which authorizes th jury (even if they do 
not find this papel to be excluded from the trade- 
meaning il printing Papel ‘) to find for the defend- 
ant if they believe that this term, nof used technically, 
was not intended by the law makers to cover such pPuper 


as we un ported. 


This left the jury to understand that, although the 
statutory use of language was “nol technical,” and 
though the paper was “ printing paper” as known to 
the trade, yet it verdict could bi found against lis Upon 
thie jury's conclusion as to the law makers intention. 
Kpwin B. Smiru, 

Of Counsel for Plaintiff. 
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MORTON MARYE, &¢., VS. BALTIMORE AND OHIO RAILROAD CO, A 


] In the Cireuit Court of the United States of America for 
the Western District of Virginia, at Harrisonburg. In 
Chancery. 


Ture BALTIMORE AND Onto RAILROAD COMPANY 
Vs, 


S. Brown ALLEN, Auditor, and Others. 
Upon an injunction 


Pleas before the judges of the circuit court of the United States of 
America for the western district of Virginia, at Harrisonburg, on 
the 30th day of August, 1884, Hon. Hugh L. Bond, judge of the 
fourth judicial circuit, and Hon. John Paul, judge of the district 
court of the United States for the western district of Virginia, 
presiding. 

Be it remembered that heretofore, to wit, on the 6th day of July, 
1883. in the clerk’s office of the circuit court of f the U nited States of 
America for the western district of Virginia, at Danville, Virginia, 
came the Baltimore and Ohio Railroad Company, by its counsel, 
and exhib it d ] is bill of compla int Rico, - brown Allen, auditor 
of public accounts of the State o Vi . John ed. Hamilton, 
treasurer of Augusta county, State of Virginia, and W. R. Smith, 
of Richmond, Virginia; which bill, together with the exhibits filed 
therewith, is in the words and figures here following, to wit: 


2 To the honorable the judges of the circuit court of the United 
States for the western district of \ irginia 

The Bi: ti imore and Ohio Railroad Compan) , a corpor: ition created 
by the State of Maryland and a citizen ther of, brings this its bill 
against S. Brown Allen, auditor of public accounts for the State of 
Virginia, residing in Richmond, in said State, and John Ed. Ham- 
ilton, treasurer of Augusta county, in the State of Virginia, residing 
in Augusta county, in said State of Virginia, and W. R. Smith, re- 
siding in Richmond, Va. 

That your orator has, under what is termed a working contract, 
for many years been running and operating the lines of the Win- 
chester and Potomac Railroad Company, of the Winchester and 
Strausburg Railroad Company, and what is designated in the assess- 
ment list hereinafter exhibited as the Strausburg and Harrisonburg 
Railroad Company, the line referred to being in fact that part of 
the old M; anassas Gap ri allroad lying betwe-n the town of Straus- 
burg, in the county of Shenandoah, and the town of Harrisonburg, 
in the county of Reskdushenn, in the State of Virginia, the said 
three lines of roads constituting one continuous line of railway 
from the boundary line of Virginia a id W est Virginia to the said 
town of Harrisonburg, in the State of Virginia, but are each sepa- 
rate and distinct railroad corporations irs a under the laws of 

Virginia, and are separate and distinct lines of railroad, so 
3 far as the laws of Virginia are concerned and for all purposes 

thereunder, as well for the purposes of taxation as well as for 
all other purposes. 
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That on the 27 day of Nov., in the year 1867, your orator became 
the lessee of the Winchester and Potomac road aforesaid, a part of 
which lies in the State of Virginia and a part of which lies in the 
State of West Virginia, for the period of — years; and on the — 
day of g" ¥ey vour orator began to operate the Winchester and 
Strausburg railroad aforesaid, leading from the town of Winchester 
to the town of Strausburg, Virginia, for the period of — years; and 
on the — day of ,in the year of —, your orator began to op- 
erate that part of the old Manassas Gap railroad lying between the 
town of Strausburg, in the county of Shenandoah, and the town of 
Harrisonburg, in the county of Rockingham, Virginia, for the pe- 
riod of — years. 

On the — day of April, 1874, the Valley railroad, lying between 
the town of Harrisonburg, i in the county of Rockingham, and the 
city of Staunton, in the county of Augusta, a distance of 26 miles, 
was completed and at that time your orator became the lessee of 

said road for a period of — years. The last-named lease 
4° terminated on the Ist day of May, 1876, after which time it 

was leased and operated by the Shenandoah Valley Railroad 
Company, a corporation created under the laws of Virginia, for the 
period of — years, after which time for a considerable period of 
time said Valley railroad remained idle and was not in operation 
at all. 

And on the Ist day of Feb’y, 1877, by contract entered into be- 
tween the said Baltimore and Ohio Railroad Company and said 
Valley Railroad Company, the Valley Railroad Company undertook 
to operate its own road in the manner and on the terms and condi- 
tions set forth in said contract and has continued to operate the same 
down to the present time, the said Valley railroad paying the cer- 
tain agreed rates prescribed in said contract for the use of the roll- 
ing stock of your orator passing over said road. 

Your orator respectfully showeth that on the 23d day of June, 
1883, one 8. Brown Allen, auditor of public accounts of the State 
of Virginia, addressed to John Ed. Hamilton, treasurer of Augusta 
county, the following communication : 


COMMONWEALTH OF VIRGINIA, 
OrriceE AUDITOR OF PuBLic Acc’Ts, 
RicHMonp, June 23, ’83. 
John Ed. Hamilton, treasurer of Augusta Co. 
5 Dear Sir: Enclosed herein I send you an assessment of 
taxes, &c., due by the Baltimore and Ohio Railroad Com- 
pany on its rolling stock, &c., operating the Winchester & Potomac, 


the Winchester & Strausburg, and Strausburg & Harrisonburg, and 


the Valley Railroad C ompanies for the years "1870, 1871, 1872, 1873, 
1874, 1875, 1876, 1877, 1878, 1879, 1880, & 1881, said taxes, WXe., 
amounting to $22,249.25, and I hereby appoint you the treasurer to 
collect said taxes in the manner prescribed by law. 
I am, very respectfully, your ob’d’t serv’t, 
[o. G.] S. BROWN ALLEN, 
' Aud. Pub. Acc’ts.” 
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Accompanying which letter was a paper, a copy of which is here- 
with filed, marked “ W. R.S.,” and gem a to be taken and read as 
part of this bill; and thereupon the said Joh: E 1d. Hamilton, with- 
out any notice LO your orator, proceeded t 0 vend upon and selze one 
locomotive engine and eleven = cars and eight stock cars, 
three gondolas, and two water-stock cars, the property of your orator, 
the same being at or near emetoo in the county of Augusta, 

in the State of Virginia, and also proceeded to levy upon 
6 and seize fifteen cars, known as box cars, the property of 
your orator, then being at or near Harrisonburg, in the 
county of Rockingham, Virginia, all of which property is now in 
the possession of : and under the control of said John Ed. Hamilton, 


: 


and your orator hi: is the reby become de pris ved of the use of the en- 


gine and cars aforesaid in the tr: ansportation of fre a gor and passen- 
pers and in the performance of its publi lic duties and ol yligations as 
common carriers, and has thereby been greatly hindered and im- 
peded in the exercise of its rights and franchises, to its irreparable 
damage and injury. 

Your orator alleges that the seizure of its cars and engine as afore- 
said by the said John Ed. Hamilton and the pretended assess- 
ment of the said William R. Smith and pretended authority given 

\ 


by said 8. Brown . 
17 ’ 

al] done im utter Vv 

| 

I 


llen, auditor, in said letter to said Hamilton are 
lation of law and are without precedent. 
Your orator alleges that neither the said Baltimore and Ohio 
Railroad weg nor the said Valley Railroad Company nor the 
said Winchester & Potomac Railroad Company nor the said Win- 
chester & Strausburg Railroad Company nor the said Ma- 
7 nassas Gap Railroad Company, called the Strausburg and Har- 
risonburg Railroad Company, have ever made default in the 
payment of the taxes due from them or either of them to the State 
of Virginia or to the auditor or treasurer of said State for either of 
the years from 1870 down to 1881, inclusive; but, upon the con- 
trary, the said railroad companies have annually, during the whole 
period within which they were assessed or liable to be assessed for 
taxes, paid annually, at the times and in the modes prescribed by 
law, into the treasury, at Richmond, Virginia, the annual assess- 
nents made upon their property in pursuance of the statutes of Vir- 
ginia in such cases made and provided. 

Your orator alleges that no part of the sum of $22,249.25, which 
is now claimed by the said John Ed. Hamilton under the instruc- 
tions of the said S. Brown Allen, auditor of Virginia, and for which 
the said Hamilton has levied upon and seized the rolling stock and 
property of your orator, as aforesaid, is due or owing from the said 
Baltimore and Ohio Railroad Company or from either of the other 

railroad companies named in said paper “ W. R.S8.” 
8 Your orator further alleges that u nder the law of Virginia 
enacted in the year 1870 every valbouedl and canal company 
is required to report annually, on the first day of February, to the 
auditor of public accounts the estimated value of its real and per- 
sonal property and the net earnings of the road or canal for the pre- 
ceding twelve months, and the report is required to give the data on 
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which the same is made. Such report is required to be verified by 
the oath of the president or other proper officer of the company, and 
the company is made the collector for the State of the taxes which 
may from time to time be imposed, and is required, at the time fixed 
for making said report, to pay into the treasury the taxes imposed 
thereon by law. 

A company failing to make such report or pay the taxes assessed 
might be immediately assessed under the direction of the then audi- 
tor of public accounts, by any person appointed by him for the pur- 
pose, at its full cost of construction, and a tax is directed to be at 
once levied on double such value at the annual rate levied upon the 
value of other property for the year. Such tax so levied is author- 
ized to be collected by any sheriff or collector to whom the auditor 

may deliver the assessment or a copy thereof. This statute 
9 is found in the Acts of the General Assembly of Virginia of 

1870-’71, page- 93, ’4, section 91, which is herein referred to 
as part of this bill. By the act of March 15th, 1872, Act- of 1871- 
'72, page 175, sect. 91, the same provision is substantially re-enacted, 
with some immaterial modifications. By the act of April 29th, 1874, 
page 353, section 1, Acts of 1874, the same provision is substantially 
re-enacted, except that the report is required to be made on or befure 
the first day day of June of each year, and except that a coinpany 
failing to make such report or to pay the taxes imposed thereon may 
be assessed, under the direction of the auditor of public accounts, by 
any person appointed by him for that purpose, rating their real estate 
and rolling stock at $12,000 per mile. 

By the acts of 1875-'76, Session Acts, 1875-"76, page- 171, ’72, sec- 
tion 20, the same provision is substantially re-enacted, except that 
the assessment made upon a company failing to make such reports 
is to be made by rating their real estate and rolling stock at $20,000 
per mile. By the acts approved March 13th, 1877, Session Acts of 

1876-77, page 135, section 20, the same provision is substan- 
10 tially re-enacted, with this addition, that upon the receipt of 
every such report required to be made by railroad or canal 
company to the auditor of public accounts of the estimated value of 
its personal and real property as of the Ist day of February of each 
year it shall be the duty of the auditor of public accounts to lay the 
same before the board of public works, who shall, after 30 days’ notice 
previously given to the president, treasurer, or other proper officer 
of such company, proceed to ascertain and assess the value of the 
property so reported upon the best and most reliable information 
that can be procured,.and to this end shall be authorized and em- 
powered to send for persons and papers should it be deemed neces- 
sary. A certified copy of the assessment when made shall be imine- 
diately forwarded by the secretary of the board to the president or 
other proper officer of every railroad or canal company so assessed, 
whose duty it shall be to pay into the treasury of the State, within 
60 days after the receipt thereof, the tax which may be imposed 
thereon by law. 
Said last-named act has continued in force to the present time. 
‘ii Your orator alleges that the said Baltimore and Ohio Rail- 
road Company and the several railroad companies named in 


THE BALTIMORE AND OHIO RAILROAD CO, vo 


said paper “ W. R.S. have each and all complied fully and in every 
respect with the requirements of the said several acts aforesaid, so 
far as the same were applicable to them or either of them, but, not- 
withstanding this, the sald S. Brown All li, auditor, whose term of 
office commenced after the period at which all of the taxes for the 
years 1870 to the year 1881, inclusive, became due and payable and 


, were paid as aforesaid, hasy without authority of law and in utter 


violation of law, through the agency of the said John Ed. Hamilton, 
caused the property of your orator to be levied on and seized, as 
aforesaid, under a pretended claim for taxes as to which he, the the 
said S. Brown Allen, auditor, was and is functus officio, and with 
which he had no connection or right, and which claim is without 
foundation in law and iu fact. 

Your orator alleges that it is nota resident of Virginia, but a resi- 
dent of the State of Maryland, having’ its principal office in the city 
of Baltimore, Maryland; that its rolling stock is used to operate its 
various lines of road & branches leading from Baltimore, Md., to 

Chicago, Illinois; that it has no rolling stock that has 
12 any location or situs in the State of Virginia, but uses the 

same from time to time over its trunk line & branches as its 
business operations may from time to time require; that its rolling 
stock is not subject to assessment for taxes by the laws of Virginia, 
and that the auditors of Virginia and board of public works of said 
State have recognized this fact ever since your orator began to operate 
this aforesaid railroad. | 

Your orator further alleges that the rolling stock levied on and 
seized by the said Jno. Ed. Hamilton, as aforesaid, is absolutely 
essential to the proper use and enjoyment of its franchises & rights 
in the transportation of the large amount of freight and the large 
number of passengers which are daily transported over its trunk 
line & branches and for the performance of its duties to the public 
as a common public carrier, and that to deprive your orator of the 
daily use of said cars & engines will not only inflict upon your 
orator an injury and damage which is irreparable and which cannot 
be computed in dollars and cents, bnt will also prevent it from per- 
forming its duties to the public as such carrier and from the proper 

exercise of its rights and franchises as a public corporation 
13 charged with a public duty. 

Your orator alleges that it has already made contracts and 
undertaken to fulfill duties which it cannot perform without the 
use of said cars and engines; that it is not practicable to obtain 
other cars and engines to take the place of those seized by the de- 
fendant, Hamilton, until after the lapse of perhaps many months; 
and your orator alleges that the contracts and duties undertaken by 
it as aforesaid-were undertaken by it in utter ignorance of the pre- 
tended or alleged claim sought to be enforced against it as afore- 
said. 

Your orator alleges that the action of the said 8. Brown Allen, 
auditor, and W. R. Smith and John Ed. Hamilton is a fraud upon 
your orator ; that no notice was ever given to your orator of any 
such claim or pretended claim against your orator or its property ; 
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that no notice was ever given to any of the companies mentioned in 
said paper “ W. R. 8S.” of any such pretended or alleged claim ; that 
no opportunity was afforded your orator of explaining or of com- 
batting or of enquiring into said alleged or pretended claim for 

taxes; that no legal steps were taken to ascertain in any 
14 manner or form the amount of rolling stock used by your 

orator on said roads or the value of such rolling stock ; that . 
the paper “ W. R.5S.,” which seems to be the foundation of the whole 
pretended claim and under which the said Jno. Kd. Hamilton 
claims to be acting, shows upon its face that the quantity of rolling 
stock is not set forth, and that the whole proceeding is an usurpa- 
tion of authority, unauthorized by law, fraudulent in fact, and utterly 
subversive of every right of your orator. 

To show theentire fraudulent character of the alleged assessment 
alleged to have been made by William R. Smith, appointed by said 
auditor, S. Brown Allen, it is only necessary to state that said Smith 
took no steps whatever to ascertain the number or character of the 
freight or passenger cars, or the freight or passenger engines, or 
other rolling stock that was used upon the line of the railroads 
aforesaid, and the pretended assessment aforesaid, as will appear 
from its face, does not purport to give the number, character, or 
description of the cars, engines, or other rolling stock, and does not 
state what the rolling stock is which purports to have been 
assessed as aforesaid. Said pretended assessment was made 
without even the slightest attempt to ascertain a single fact 
about the character or amount of the rolling stock used upon the 
roads aforesaid, and as further evidence of the fraudulent character 
of said pretended assessment your orator charges that said William 
R. Smith has pretended to assess the Baltimore and Ohio Railroad 
Company for stock used upon the Valley railroad prior to the date 
of the construction of that road and during years when no rolling 
stock was used upon the same, as is hereinafter more particularly 
set forth, and said pretended assessment of rolling stock is larger in 
amount for each year, from the year 1875 to 1881, inclusive, than 
the assessment made by the properly authorized officers upon the 
rolling stock of such a railroad as that of the Virginia Midland Rail- 
way Company, extending clear through the State of Virginia, run- 
ning from Alexandria to Danville, with branch lines to Strausburg 
and other points, although said Virginia Midland Railway Com- 
pany undoubtly uses and owns several times as much rolling stock 
on its lines as are used or necessary to be used upon the roads here- 

inbefore mentioned. 
16 To further illustrate the fraudulent character of the pre- 

tended assessment, your orator avers that the Virginia Mid- 
land Railway Company has a rolling stock, consisting of engines, 
passenger, freight, and other cars, equal to about ten times the 
amount which would be required to be used by your orator for 
working the roads aforesaid, including the line of road lying in the 
State of West Virginia between the boundary line of Virginia and 
Harper’s Ferry. For the year 1882, as your orator is informed, the 
year of the highest assessment of railroad property in the State 


] 
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of Virginia, the assessment upon the Virginia Midland railway for 
rolling stock is four hundred and ninety-eight thousand four hun- 
dred and fifty dollars, as the same appears in the published com- 
piled statement made by S. Brown Allen, auditor of public accounts, 
one of the defendants in this case, which sum is less than the amount 
of the pretended assessment made by William R. Smith against your 
orator for rolling stock used upon the railroads aforesaid, although 

such rolling stock is no more than about one-tenth of the 
17 rolling stock used upon the Virginia Midland railway, the 

amount of which will appear from an examination of the 
Fifth Annual Report of the Railroad Commissioners of the State of 
Virginia, page 260. 

Your orator avers and charges that an examination of the assess- 
ments of the rolling stock of any of the railroad companies owning 
railroads in Virginia made by the board of public works will show 
substantially the same state of facts when a comparison is made be- 
tween the assessment of the rolling stock of such roads and the pre- 
tended assessment made by said William R. Smith under the direc- 
tion of S. Brown Allen, the auditor aforesaid. 

Your orator simply cites this by way of illustration of the entirely 
fraudulent character of said pretended assessment, aver-ing again 
that not the slightest effort has been made by any of the known modes 
of ascertaining information on such subjects to obtain information 
as to the amount, character, or value of rolling stock used by your 
orator upon the roads aforesaid, as hereinafter more specifically set 
forth. 

Your orator charges that none of its rolling stock has any 

18 fixed situsin the State of Virginia. Cars which run over said 

roads pass in and out of the State and over many railroa@s, 

and sometimes cars which pass over the road may not return to the 
road in Virginia during the entire year. 

There is none of your orator’s rolling stock that is kept in Vir- 
ginia constantly, but, upon the contrary, said cars are simply run 
over the Valley railroad and the other railroads aforesaid and on 
other portions of your orator’s lines in the States of West Virginia 
and Maryland and over the various railroads in the Western States. 

The cars which are used on the line of railroads hereinbefore men- 
tioned are uofttimes not even the cars of your orator, but are the cars 
of other and connecting lines of railroads, such as the Chesapeake 
and Ohio and other railroads which, when loaded, are sent over the 
railroads aforesaid to their destination upon the lines of your orator. 

Your orator therefore distinctly avers that it hasno rolling stock 
whatever which is liable to taxation in the State of Virginia any 

more than it is liable to taxation in any of the States through 
19 which such rolling stock may happen to pass during the 

fiscal year, and the cars of your orator pass through almost 
all the States of the Union east of the Mississippi river and many 
of the States west thereof. 

Your orator alleges that said pretended assessment includes taxes 
for — years antecedent to the time when your orator first began to 
operate the Strausburg & Harrisonburg railroad ; includes taxes for 
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— years antecedent to the time when your orator began to operate 
the Winchester & Strausburg railroad; includes taxes for — vears 
antecedent to the time the Valley railroad was completed ; includes 
taxes for the period during which the Valley railroad was leased and 
operated by the Shenandoah Valley Railroad Company, and for the 
period during which the Valley railroad has been operated by the 
Valley Railroad Company itself; for a period during which there 
was no rolling stock on the line between Winchester and Staunton, 
and when, even if there had been, there could be no possible 
20 pretense of claim of liability on the part of your orator for 
taxes thereon. 

That no notice whatever was given to your orator of any claim 
against your orator for the sums alleged to be due for taxes aforesaid, 
and no demand was made of your orator for the payment thereof 
until the levy aforesaid was made, and henee no opportunity was 
given to your orator to eliminate from the assessment the part thereof 
which applies to the rolling stock alleged to have been used in oper- 
ating the Valley railroad anterior to the existence of said road or the 
part thereof which applies to the rolling stock alleged to have been 
used on the Winchester & Strausburg ratiroad and the Strausburg 
& Harrisonburg railroad anterior to the time when your orator began 
to operate those roads; and now, in order to relieve your orator’s 
property from distress and to prevent the sale thereof, which said 
Jno. Ed. Hamilton, treasurer, &c., proposes to make immediately 
hereafter, as hereafter stated, your orator is required to pay large 
sums for taxes which, even upon the theory upon which .the said 
auditor has proceeded to make said assessments, are clearly not due. 

Your orator alleges that if the whole or any part of sard 

2f pretended claim of $22,249.25 was justly due or owing from 

said several railroad companies or either of them or was a 

just or legal demand against your orator or your orator’s property 

the only remedy known to the law for enforcing such demand was 

and is by suit or action in court, and the unwarranted and un- 

authorized action of the said S. Brown Allen, W. R. Smith, and 

John Ed. Hamilton is a fraud and outrage upon your orator’s rights, 

for which no adequate remedy exists, save & except in a court of 
equity by injunction. 

Your orator alleges that if said property is permitted to be sold 
it will compel your orator not only to suffer an irreparable loss and 
injury and operate a gross fraud upon its rights & privileges, but 
that it will tend to compel a multiplicity of suits either against the 
several parties who may become purchasers of said property or 
against the parties engaged in the perpetration of this great wrong 
and injury to the rights of your orator. 

Your orator further alleges that the said Jno. E. Hamilton has 
proceeded to advertise the said cars & engine to be sold on the 9th 

& 10th days of July, 1883, as will more fully appear by ref- 
22 erence to a copy of said advertisement herewith filed, marked 

“J. E. H.,” and prayed to be taken and read as a part of this 
bill, and that, unless restrained by the process of this court, he will 
proceed to sell the same at the time specified. 
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Your orator further alleges that prior to 1877 the said several 
railroads hereinbefore mentioned made to the auditor of public ac- 
counts, in the manner required by law, the reports which were re- 
quired of them, and upon those reports they were duly assessed 
with taxes on all their property liable to assessment in Virginia, 
and then proceeded to pay, in the mode prescribed by law, into the 
treasury of Virginia the taxes so assessed, and ever since the passage | 
of the act of March 13th, 1877, hereinbefore referred to, they have 
made the reports required by that act, and said reports have been 
annually laid before the board of public works, who, after the notice 
and in the manner prese ribed | Y Sal id act, have annually proceeded 
to ascertain and assess the value of the property upon the best & 
most reliable information, and said assessments so made have 
been. annually forwarded to the president or other proper 
officer of such company, who has annually paid into 
the treasury of the State, within sixty days after the receipt 
thereof, the taxes so assessed, in the mode prescribed by 
law, and neither the board of public works nor the said auditor 
nor any other person had any power or authority after such assess- 
ment & payment to impose any other or additional tax or make any 
other assessment upon the properties of said railroad companies or 
either of them, but said board of public works were thenceforward 
W& ever thereaft r functus officio as to such assessment & payment, and 
neither they nor their successors In office have any power under the 
laws of Virginia to take such action or institute such proceeding as 
has been undertaken by said 8. Brown Allen, W. R. Smith, & Jno. 
Ki. Hamilton. 

Your orator alleges that the damage and injury which will result 
from the = ure and sale of its property cannot be accurately com- 
puted or, if it could, an action against the said John Ed. Hamilton 
would me avail to repair the injury, even if that injury were con- 
fined to the actual value of the property seized and advertised to be 

SsOI1G., 
24 Your orator believes and charges that the said John Ed. 

Hamilton has not sufficient property or estate to respond in 
damages to an amount equal to one-half of the property levied on or 
to an amount equal to one-half the said claim of $22,249.25, and 
that his estate would be wholly insufficient to respond to the real 
damage and injury which your orator will sustain if said property is 
sold. 

Your orator avers that no damages can compensate it for the in- 


_~ 
ee 


jury which will be sustained if said property is permitted to be 


sold. 

Your orator herewith files a copy of the schedule of the property 
levied on by said John Ed.Hamilton, marked Exhibit “ B. & QO.” 

Your orator is advised that the said action of the said 8S. Brown 
Allen, auditor, &c., W. R. Smith, and John Ed. Hamilton, treasurer, 
&c., in undertaking to make said assessment against your orator as 
above stated and in levying upon your orator’s property as above 
stated is wholly unauthorized, illegal, null, and void for the follow- 


ing reasons: 
2—223 
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Ist. Because the several statutes under which they are pre- 

25 tending to proceed and under which alone any pretense of 

such authority can be claimed nowhere authorize, even upon 

default in making the reports required or in paying the taxes as- 

sessed upon the basis of such report, an assessment upon the rolling 

stock of a railroad company apart and separate from its real es- 
tate. } 

2d. That the assessments provided for in said several statutes can, 
under authority thereof, only be made against a railroad company 
upon its default, either in making the report required or in paying 
the taxes due as ascertained upon the basis of said report, and neither 
your orator nor either of the several railroads of which your orator 
is operating has ever made default, either in making the report re- 
quired in said several statutes or paying the taxes due as ascertained 
on the basis thereof. 

3d. Because the only person authorized bv said statutes to pro- 
ceed to cause assessments,to be made upon default committed is the 
auditor in office at the time of default committed. If such default 
were made in February, 1870, as to authorize an assessment against 
the railroad committing such default the only person authorized to 

make such assessment was the auditor of public accounts 
26 then in office, said act specially directing the assessment to 

be made immediatly upon default. ThesaidS. Brown Allen, 
not being the auditor of public accounts of Virginia until since the 
expiration of the last year named in said assessment, to wit, since 
1881, has no authority to proceed to make such assessment for de- 
faults committed anterior to the commencement of his term of 
office. 

4th. Because the several statutes assessing railroad property for 
taxes apply and apply only to railroads located or partly located in 
the State of Virginia. Under said statutes no report is required or 
can be required of railroads not located wholly or in part in the 
State of Virginia. Your orator, as the Baltimore & Ohio Railroad 
Company, is not required by said statutes to make any report, and 
cannot be assessed for taxes under their authority. 

oth. Because the said John Ed. Hamilton is not a sheriff or col- 
lector, and his action in levying and seizing on said property is the 
act of an individual without authority of law, even if the assessment 
were properly made, the statute requiring this duty to be performed 

by a sheriff or collector. 
27 Your orator further alleges that it is not in possession of the 
Valley railroad, and is not the tenant of the Valley railroad, 
and that its property is notin any manner liable for the taxes of 
the Valley Railroad Company under the law of Virginia. 

Your orator is without remedy, save in a court of equity, to pre- 
vent the gross fraud sought to be perpetrated, or to prevent the 
irreparable damage and injury threatened to its business, or to pre- 
vent the multiplicity of suits hereinbefore mentioned, or to set aside 
and vacate the unlawful assessment or pretended assessment made 
by said S. Brown Allen, auditor, and William R. Smith, or to pre- 
vent the unlawful and unauthorized levy, seizure, and sale of its 
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property contemplated by said John Ed. Hamilton, or to prevent 
the the utter sacrifice of said property so seized as aforesaid, and, be- 
Ing so remediless, prays that the said S. Brown Allen, John Ed. 
Hamilton, and W. R. Smith may be made parties defendant to this 
bill and required to answer the same on oath; that proper process 
may issue, and that an injunction may be awarded to restrain and 
inhibit the said S. Brown Allen, John Ed. Hamilton, and William 

R. Smith, their servants, agents, and attorneys and all 
28 other persons, from all further proceeding for or towards the 

collection of the taxes or alleged taxes mentioned in said 
paper “ W. R. 8S.” or set forth in this bill, and from all proceedings 
towards levying upon, seizing, selling, or offering to sell or in any 
manner interfering with the property of your orator hereinbefore 
mentidned. 

That a preliminary restraining order and injunction may be is- 
sued without delay restraining the respondents, their agents and 
servants or any of them, from all further proceedings towards levy- 
ing upon, seizing, selling, or offering to sell or in any manner inter- 
fering with the property of your orator hereinbefore mentioned or 


ne 
from seizip Is any other property of your orator under and by virtue 
of said all 9 ed assessment. 

That the said pretended assessment may be set aside, vacated, and 
annul-ed, and that your orator’s rights and interests may be fully 
protected, and that it may have such other, further, and general re- 
lief as the nature of the case — require — lO equity may seem meet 
and right; and to that end may it please the court also to grant unto 

your orator a writ of subpcena to be issued out of and under 
29 the seal of this honorable court to the said S. Brown Allen, 
auditor of publie accounts, William R. Smith, and John Ed. 
Hamilton, treasurer, &c., of the State of Virginia, commanding them 
and each of them, at a day and under penalty therein to be inserted, 
personally to be and appear before this honorable court and then 
and there to answer premises and stand and abide by and perform 
such order, direction, and decree as shall be made therein. 
(Signed) THE BALTIMORE AND OHIO 
RAILROAD COMPANY, 
By JOHN W. DAVIS, 
issistant to Vice-President. 
JOHN K. COWEN, 
SHEFFEY & BUMGARDNER, 
Of Counsel for Plaintiff, W. B. Compton. 


STATE OF MARYLAND, | pp 
City of Baltimore, j 
[ hereby certify that John W. Davis, assistant to vice-president of 
the Baltimore and Ohio Railroad Company, personally appeared 
before me, Philip H. Hoffman, commissioner for Virginia in Mary- 
laud, residing in Baltimore city, duly commissioned and qualified, 
and, for and on behalf of said complainant, made oath in due form 


; wil - 
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of law that he has read the same and that the allegations 
30 therein made are true, to the best of his knowledge and 

belief, and that the statements therein made of his own 
knowledge are true, and ene ania upon information of others he 
believes to be true, and at the same time subscribed the same. 


(Signed) JOHN W. DAVIS. 


In testimony whereof I have hereunto set my hand and official 
seal on the date above written—this 30th June, 1883. 
f Seal Ph. H. Hoffman, Commissioner of Deeds, ) 
i Baltimore, Maryland. 
(Signed) re. O. — I MAN, 
Commissioner for V7 gin Mar yland, 
R id tng ivi Be iltimore City. 


ol, And on the same day, to wit, on the 6th day of f July , 1883, 

the following report of Wm. R. Smith to S. Brown Allen, 
auditor, is filed with the foregoing bill and endorss < Exhibit “ W. 
R. 8.,” which is in the words and figures here following, to wit: 


COMMONWEALTH OF VIRGINIA, 
Orrice Auprtor or Pusric Acc’rs, 
RicHMOND, June 23, ’83. 

Report of William R. 9 , who was appointed by the auditor 
of public accounts of the State of Virginia for the purpose, pursuant 
to law, of the taxes assessed against the Baltimore and Ohio Rail- 
road Comp any and of the penalties imposed by law for the failure 
of said company to make hoot and pay the taxes, as required by 
law, of and upon the Es alue of the rolling stock, including passenger, 
freight, cattle, stock, baggage, mail, express, sleeping, ps alace, parlor, 
and all other cars, mac shiners, and ¢ equipment owne dor be longing 
to said Baltimore & Ohio Railroad Company, operating the Win- 
chester & Potomac railroad, the Winchester and Strausburg 
32 railroad, the Strausburg and Harrisonburg railroad, and the 
Valley railroad for the years 1870, 1871, 1872, 1873, 1874, 

1875, 1876, 1877, 1875, 1879, 1880, & 1881: 
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Penalties. 
_ Value of rolling Tax 
Ca’rs. , ax. 
stock, &c. 

i $150,000 00 S750 00 
st ER ee ne eee ee 150,000 OO 750 OO 
yy SERRE Re an Sa Se er eae alee 150.000 00 750 00 
SSSR i a el ane eee Te Seren 150,000 OO 750 OO 
of! iiceaciecial sapere ls ah a ae 150.000 OO 700 OO 
LS75 a a 528.550 (i) 2? 642 5 
IS76 PS SRS. aM Ne Sieg Meh an” SPORE eT Sn ee me Oe YV~R AAD OO 2? 642 DD 
Cg REIT OOD ERAN ic oa RENE et 8.550 OO 2? 642 75 
a 928.550 OO 264929 75 
LS79 A EA ERIS OG Ee CNN SE SUS >.) tH) ? 642 10 
GRR Pen ee Lae eee sa VPS AAD OO 2? 642 75 
LSS] NAAN aE perk ie ls oe eve SYS HAD OO 2 642 40 
$4 449.850 00 | $22.249 25 

Attest: (Signed) WM. R. SMITH. 


To 5. Brown Allen, auditor of public acc’ts. 


oe 


33 The following advertisements are pasted on the back of 
Exhibit “ B. & O.,” and are marked “ J. E. H.,” which are in 
the words and figures here following, to wit: 


A uction Ss le 


By virtue of authority vested in me by 8. Brown Allen, auditor of 
public accounts, who has appointed me for the purpose, I will pro- 
ceed, on Monday, July the 9th, 1883, in front of the court-hbouse, 
in the city of Staunton, State of Virginia, at the hour of 11 o’clock 
a. m., to sell at public auction to the highest bidder the following- 
named property found on the track of the Valley Railroad Com- 
pany and belonging to the B. & O. R. R. Co., to wit: 

Engine No. 362; passenger cars Nos. 252, 271, 273, 272; box 
cars Nos. 13435, 1360, 11660, 11610, 9978, 12369, 10616; stock 
cars Nos. 6897, 6029, 7632, 6283, 7510, 6900, 6510, 7611; gon- 
dolas Nos. 3321, 2175, 2824: water stock Nos. 19710, 19763, which 
property has been distrained by me to pay the taxes assessed on the 
rolling stock, &c., of the B. & O. R. R. Co., operating the Winchester 
& Potomac, the Winchester & Strausburg, the Strausburg & Har- 
risonburg, and the Valley Railroad Companies, for the years 1870 
to 1881, inclusive, by said auditor of public accounts, as in the mode 
prescribed by law. 


I 
¢ 
i 


JOHN E. HAMILTON, 
Special Collector. 
June 28, tds 
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Auction Sale. 


By virtue of authority vested in me by S. Brown Allen, auditor 
of public accounts, who has appointed me for the purpose, 
o4 I will proceed, on Tuesday, July the 10th, 1885, in front of 
the court-house, in the town of Harrisonburg, State of Vir- 
ginia, at the hour of 11 o’clock a. m., to sell at public auction to the 
highest bidder the following-named property found on the track of 
the Valley Railroad Company and belonging to the B. & O. R. R. 
Co., to wit: 
Box cars Nos. 9641, 18114, 9084, 9203, 12051, 1299, 15158, 
28145; stock cars Nos. 6870, 7582, 6642; gondolas Nos. 5690, 
5595, 5985, 5767, which property has been distrained by me to pay 
the taxes assessed on the rolling stock, &c., of the B. & O. R. R. Co., 
operating the Winchester & Potomac, the Winchester & Strausburg, 
the Strausburg & Harrisonburg, and the Valley Railroad Compa- 
nies, for the years 1870 to 1881, inclusive, by said auditor of public 
aecounts, as in the mode prescribed by law. 
(Signed) JOHN E. HAMILTON, 
Special Collector. 


June 28, tds. 


30 And on the same day, to wit, on the 6th day of July, 1883, 
the following list of property levied on by John Ed. Hamil- 
ton, treasurer of Augusta county, for taxes against the B. & O. R.R. 
from 1870 to 1881, and marked Exhibit “ B. & O,” is filed with the 
foregoing bill, which is in the words and figures here following, to 
wit: 
Copy. 


, 


List of Cars Levied on by John Ed. Hamilton, Treasurer of Augusta 
Co.,on B. & O. R. R. to Satisfy the Back Taxes from 1870 to LSS1, 
Incluswe: 


Staunton. Harrisonburg. 


Engine No. BCE ESS A enc ie ne Sa a Ce a Box, 964] 

Passenger, a cpl * 13114 
6 RS EE EE SEAR aN) Coot. A a ee - O()S 

eer sa “9303 

66 0 GRRE C ESSEC EE REE SO Oe RR = iPS 

ce ECE Ae vt eRe en aly ee er " 1299 

66 Ee ae a a oe ee ee * i5iee 

i. ESTERS 6 eR SO Ee aga ee ,- ae 

6 EES SIRE Nr ace Ne a eae Aa Ae a a “ 6870 

é RRS SEIS Gi Call Eee ee . 7582 

a EPR eee an ane PMS aR a aR . 6642 

o ER AEE ORR Ren OU Ms OU Re cae 5690 

Stock, TES ES See MARS SO Re AOE ne Rene " 5595 

a REE PS TC SA Ra SoS ene UENO SE a 5985 

o SERRE RE SF Ie A ee eam ac " 5767 


. 6283 
, 7540 
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Stock, 6900 
, 6510 
r 7611 
Gondolas, oo21 
ws 2175 
sg 2824 
W ater stock, 19710 
. 19763 

36 The following order for an injunction is filed in this cause: 

In the Cireuit Court of the United States for the Western District 

of Virginia. 
THe BALTIMORE AND OnIO RAILROAD CoMPANY 
Us, 
S. Brown ALLEN, JoHN Ep. HAmivron, and Witii1AM R. Snir. 


This cause coming on to be heard in vacation, this 2nd day of 
July, in the year 1883, upon the bill of the plaintiff and the exhibits 
therewith filed, and upon motion of the plaintiff for the preliminary 
injunction hereinafter awarded, the court being of opinion that 
upon the facts stated in the bill the plaintiff is entitled to the pre- 
liminary injunction as prayed for in the bill, it is therefore ad- 
judged, ordered, and decreed that the preliminary injunction prayed 
for in the bill be awarded, and that the said defendants, especially 
the said John Ed. Hamilton, treasurer of Augusta county, be en- 
joined and restrained from all further proceeding to levy upon, seize, 
and sell the property of the plaintiff inentioned in said bill orany other 
property of the said plaintiff until the further order of this court. 

It is further adjudged, ordered, and decreed that this cause be set 

for hearing at the next term of the circuit court of the United 
od States for the western district of Virginia, to be holden at 

Danville, in said State, on August 28, 1883; and it is further 
ordered and decreed that said defendants have leave to move to dis- 
solve the preliminary order of injunction hereby awarded at any 
time upon giving the plaintiff or his counsel ten days’ notice of 
their purpose so to do, and upon their filing a similar bond, condi- 
tioned and approved as complainant's bond, hereinafter described. 
This injunction shall not take effect until the plaintiff or some one 
for it shall give bond in the penalty.of two thousand dollars, with 
good security, conditioned according to law, which bond shall be 
approved by a judge of this court and shall be filed with the clerk 
of the circuit court of the United States for said western district of 
Virginia, at Danville. 

(Signed) HUGH L. BOND, 

C"r. Judge. 


38 The following bond is filed in this cause: 


Know all men by these presents that we, the Baltimore and 
Ohio Railroad Company, acting by and through its treasurer, Wil- 
liam H. Ijams, as principal, and 'T. Harrison Garrett and George P. 
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Frick, as sureties, are held and firmly bound unto 8. Brown Allen, 
John Ed. Hamilton, and William R. Smith in the full and just sum 
of two thousand dollars, current money, to be paid to the said S. 
Allen, John Ed. Hamilton, and William R. Smith or to their 


Brown 
attorneys; to the payment of which sum, well and truly to 


certain 
be made and done, we bind ourselves and each of us, and each of 
our heirs, executors, administrators, and assigns, jointly and sever- 
ally, firmly by these presents. 

Sealed with our seals and dated this second day of July, in year 
one thousand eight hundred and eighty-three. 

Whereas by an order of the circuit court of the United States for 
the western district of Virginia, passed in a cause wherein the said 
Baltimore and Ohio Railroad Company is complainant and the said 
S. Brown Allen, John Ed. Hamilton, and William R. Smith are 

defendants, an injunction is about to issue to restrain said de- 
og fendants from all further proceedings to levy upon, seize, and 
sell the property of the said Baltimore and Ohio Railroad 
Company mentioned in the bill of complaint of said complainant 
filed in said cause or any other property of the said complainants, 
as prayed for in the bill filed in said cause, until the further order 
of said court, said injunction to issue only upon said complainant 
filing a bond with security in the above penalty of two thousand 
dollars: 

Now, the condition of the above obligation is such that if the said 


/ 


complainant shall prosecute the said writ of injunction with effect 

and satisfy and save harmless said defendants if the same be not 

prosecuted with effect and in such case pay all costs and damages 

that may be occasioned by the issuing thereof and shall in all things 

obey, abide by, perform, and fulfill such decree and order as shall 

be made in the premises, then the above obligation to be void ; other- 

wise of full force and virtue. 

[ SEAL. | THE BALTIMORE AND OHIO 

RAILROAD COMPANY, 

40 By W. H. IJAMS, Jts Treasurer. 


Attest: W. H. IJAMS, Secretary. 
Signed, sealed, and delivered in the presence of— 
T. HARRISON GARRETT. 
GEO. P. FRICK. 
The following endorsement appears on the back of this bond: 


Mr. Crerk: This bond is approved, «& please file it. 
HUGH L. BOND, 
C"r. Judge. 


* 
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4) Chancery Subpoena. 


UNITED STATES OF AMERICA, ee 
Western District of Virginia, { *’ 

The President of the United States of America to 8S. Brown Allen, 
auditor of public accounts of the’State of Virginia, William R. 
Smith, and John Ed. Hamilton, treasurer of Augusta county, in 
the State of Virginia, Greeting : 

We command you and every one of you that you appear before 
our judges of our circuit court of the United States of America for 
the western district of Virginia, at the court-room, in the town of 
Danville, in said district, on the 28th of August, 1883, next, to 
answer the bill of complaint & injunction of the Baltimore & Ohio — 
Railroad Company, a corporation created by the State of Maryland 
and a citizen thereof, this day filed in the clerk’s office of said court, 
in said town of Danville, then and there to receive and abide by 
such judgment and decree as shall then or thereafter be made, upon 
pain of judgment being pronounced against you by default. 

To the marshal of the western district of Virginia to execute. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States of America, at Danville, this 6th day of 
July, in the year of our Lord one thousand eight hundred and 83, 
and of our [Independence the 108 year 

(Signed) G. W. MORRIS, Clerk. 


ae 


MrmMorANDUM.—The above-named defendants are notified that 
unless they shall enter their appearance in the clerk’s office of said 
court, at Danville aforesaid, on or before the day to which the above 
writ is returnable the complaint will be taken against them as con- 


fessed and rat decree entered accordingly. 
[SEAL] (Signed) G. W. MORRIS, Clerk. 


(See on back of this subpcena for endorsement, Kc.) 


41} Memo.—Complainants pray that the defendants be en- 

joined, restrained, and inhibited, their servants, agents, and 
attorneys and all other persons, from further proceedings for or to- 
wards the collection of the taxes or alleged taxes mentioned in the 
paper “ W. R.S.” referred to in the within-mentioned bill of com- 
plaint or set forth in said bill, and from all proceedings towards 
levying upon, seizing, selling, or offering for sale or in any manner 
interfering with the property of the plaintiffs within under & by 
virtue of the within assessmrent described in said bill until the 
further order of the court, bond and security having been given and 
filed as required by. the order granting the within injunction. 

‘Teste : (Signed) G. W. MORRIS, Clerk. 


~ 


STATE OF VIRGINIA, | m7 .. 
ney nate \ To wit: 
Augusta County, j 
[, Lewis M. Bumgardner, a notary public for the county of Au- 
gusta, in the State of Virginia, do hereby certify that Wm. G. Kin- 
ee ys 
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ney this day personally appeared before me,in my county aforesaid, 
and made oath that he this day executed the annexed chancery 
subpcena in case of the Balto. & Ohio R. R. Co. vs. 5. Brown Allen, 
aud’r, &c., by delivering a true copy thereof to John Ed. Hamilton 

In person. 
Witness my hand and notarial seal this 7th dav of July, 

[SEAL.] LEWIS M. BUMGARDNER, 

Notary Publie. 


1883. 


49 ( Thane ry Subpa nd. 


UNITED STATES OF AMERICA, a 
+ . . » re . * ee 
Western District of Virginia, | 


The President of the United States of America to 8S. Brown Allen, 
auditor of public accounts of the State of Virginia, William R. 
-Smith, and John Ed. Hamilton, treasurer of Augusta county, In 
the State of Virginia, Greeting : 

We command you and every one of you that vou appear before 
our judges of our circuit court of the United States of America for 
the western district of Virginia, at the court-room, in the town of 
Danville, in said district, on the 28th: of August, 1883, next, to an- 
swer the bill of complaint & injunction of the Baltimore & Ohio 
Railroad Company, a corporation created by the State of Maryland 
und a citizen thereof, this day filed in the clerk’s office of said court, 
in said town of Danville, then and there to receive and abide by 
such judgment and decree as shall then or thereafter be made, upon 
pain of judgment being pronounced against you by default 

To the marshal of the eastern district of Virginia to execute. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States of America, at Danville, this 6th day of 
July, in the year of our Lord one thousand eight hundred and 83, 
and of our Independence the 108 year. 

(Signed) G. W. MORRIS, Clerk. 


MEMORANDUM.—The above-named defendants are notified that 
unless they shall enter their oir in the clerk’s office of said 
court, at Danville aforesaid,on or before the dav to which the above 
writ is returnable the complaint will be taken against them as con- 
fessed and a decree entered accordingly. . 

[SEAL. | (Signed) G. W. MORRIS, Clerk. 


(See on back of this subpcena for endorsement, &c.) 


423 Mrmo.—Complainants pray that t the defendants be enjoined, 

restrained, and inhibited, their servants, agents, and attorneys 
and all other persons from further proceedings for or towards the 
collection of the taxes or alleged taxes mentioned in the paper, 
“W.R.S.” referred to in the within-mentioned bill of eo: aan or 
set forth in said bill, & from all proceedings towards levying upon, 
seizing, selling, or offering for sale or in any other manner interfer- 


ing with the property of the plaintiffs within set forth, or from seiz- 


«3 
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ing any other property of the plaintiffs within under & by virtue 
of the alleged assessment described in said bill until the further 
order of the court, bond & security having been given and filed as 


required by the order granting the within injunction. 
Teste: (Signed) G. W. MORRIS, Clerk. 


executed this 20th day of July, 1883, by delivering to S. Brown 
Allen & W. Smith, the within-named defendants, in person a true 
copy of this writ. 
(Signed) THOS. E. BALLARD, 
Special Deputy Marshal. 


43 The following agreement of counsel is filed in this cause 
and is marked “ Danville: ” 


Aare ment of Counsel. Mark / a Danville.” 


The complainant in this case having made return and report to 
the board of public works of its rolling stock used and employed in 
operating the Valley Division of its lines and the valuation thereof 
for the year 1883, it is agreed that, if upon the pleadings and proofs, 
including a copy of the said complainant’s report aforesaid, the court 
shall be of opinion that the complainant is lable to pay taxes on its 
rolling stock so used and employed for the ten years named in the 
report of W. R. Smith, that such liability shall be ascertained and 
fixed upon the basis of the complainant's report aforesaid to the 
board of public works for the year 1885; and the defendants desir- 
ing to file an answer to said bill, it is agreed that they may do so, 
and that so much of the joint and several answer of 8S. b. Allen & 
others In the case of the Sate complainant rs. dD. L. Allen. auditor, 


&e., pending in the United States court, at Harrisonburg (involving 


chiefly the matter of the tender of coupons in payment of 
t4 taxes, but also other matters claimed by the defendants to be 
similar to the questions in this cause), as shall be pertinent to 


the controversy in this cause, and at an early day, after January 1, 
1884, the parties, by their counsel, will argue the questions involved 
before the court, and will have it disposed of upon the hearing; and 
it is further agreed that paper styled “Agreement of parties by coun- 
sel, marked X,” to be filed in the Harrisonburg case may be used 
as far as applicable and be filed as evidence in said Danville case, 
and such other evidence as either party may deem necessary upon 
full examination of the questions involved. 
December 20, ’S3. 
(Signed) HUGH W. SHEFFEY, 
For B. & O. Co, 
Fr. S. BLAIR, 
Alt’y Gen., for Def’ts. 


45 And on another day, to wit,on the 22nd day of Dee’r, 1883, 
in the clerk’s office of the circuitcourt of the United States for 
the western district of Virginia, at Danville, came the defendants, by 
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their attorney, and filed their joint and several demurrers and an- 
swers to the bill of the complainant, which 1s In the words and fig- 
ures here following, to wit: 


7) 


The joint and several demurrers and answers of 5. brown Allen, 


auditor of public accounts of Virginia, David R. Revely, treasurer’ 


of said State, and John E. Hamilton, treasurer of Augusta county, 


Virginia, to a bil] for injunction exhibited in your honorable court 
against them by the Baltimore and Ohio Railroad Company. 


To the Honorables Hugh L. Bond and R. W. Hughes, judges: 

Ist. By way of demurrer to said bill respondents come and say 
that the said bill is insuflicient in law for the relief prayed for 
therein. 


2d. But without in any way waiving the many errors, irregulari- 


ties, and imperfections in said bill, but insisting thereon, by way of 


answer thereto, or so much thereof as they are advised it is material 
for them to answer, answering, they say that they enter their gen- 
eral traverse and denial of all theallegations of said bill, ex- 
46 cept in so far as they may be hereinafter admitted. 
Respondents admit that the Baltimore and Ohio Railroad 
Company is a corporation created by the State of Maryland, as to 
its main trunk, and that it is a citizen of said State; that S. Brown 
Allen is the auditor of public accounts of the State of Virginia, D. 
R. Revely is the treasurer thereof, and John Ed. Hamilton is the 
treasurer of Augusta county, in said State; that the Winchester and 
Potomac, Winchester and Strausburg, and Strausburg and Harrison- 
burg Railroad Companies are now and have been for some years 
past run and operated by the Baltimore and Ohio railroad, the com- 
plainants in said bill. 

And now, having admitted the foregoing matters, respondents 
again interpose their general and specific traverse and denial of all 
the other averments and allegations of facts and the inferences of 
law contained in said bill and call on the complainant for strict 
proof thereof. 

The facts of this case are these: The Baltimore and Ohio Rail- 
road Company have for some years past owned and operated, as a 
part of its line, the following branch roads: 1, the Winchesterand Po- 
tomac road; 2, the Winchester and Strausburg road: 3, the Straus- 
burg and Harrisonburg road, and, 4, the Valley road, giving it a 

continuous line from its main stem from Winchester to Staun- 
47 ton by the branch lines just named, and which said four 

branch lines are wholly in the State of Virginia. They were 
incorporated by Virginia laws, organized as bodies politic in Vir- 
ginia, and are subject to the ordinary tax laws of this State. 

The said companies are so entirely under one management that 
the annual report for each of them to the auditor, required by act 
_ of April 22, 1881, — ’82, sections 20 and 21, are made out by W. H. 


jams, the treasurer of the Baltimore and Ohio railroad, and all of 


the said annual reports are sworn to by the said treasurer, as will 
be seen from copies of the said railroad company’s reports, herewith 
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filed, marked “ Extract A,” which are asked to be taken and consid- 
ered as a part of this answer, as also the other exhibits hereinafter 
named. 

The complainants, The Baltimore and Ohio railroad, have been 
operating these vee for — years past, but reporting no rolling 
stock along with the operations, names of their officers, and genera 
financial statement, and, as before stated, these reports were made 
and verified by the said treasurer of the Baltimore and Ohio rail- 
road. 

Respondents further say that such is the corporate identity of 
these companies and such the ownership, management, and control 

of the said four companies by the Baltimore and Ohio Rail- 
48 road Company that the officers of the one are the officers of 

the other in many instances; that Samuel Spencer, the third 
vice-president of the Baltimore and Ohio railro: id, is the president 
of the Valley railroad, as also a director thereof, elected as late as 
November 10, 1881; that W. H. jams is the treasurer and acting 
secretary of the Baltimore and Ohio road, and at the same time the 
treasurer and acting secretary of the Valley railroad; that James 
W. Davis is the assistant to the first vice-president of the Baltimore 
and Ohio railroad, and at the same time is road-master of the Valley 
rollroad, and the apscomcn and Ohio Railroad Company have as 
complete control, by some form of contract or arrangement (which 
is wholly immatert: rf to the purposes of this case), of the said Win- 
chester and Potomac, Winchester and Strausburg, Strausburg and 
esvinciiennss and the Valley railroads as any landlord or owner 
of property could possibly have over lands or personals committed 
to the care of Inanagers or operatives - that for some years past the 
Baltimore and Ohio railroad has been recognized and treated as the 
parties responsible to the State of Virginia, and in other ways have 
recognized their liability and held themselves out to the world and 

to the State as liable for said railroads ; therefore respondents 
49 say that the Baltimore and Ohio C OIMnpany are estopped how 

to deny their lability for these taxes on sd rolling stock, even 
if the rolling stock levied upon be their property, and it would be 
unjust and inequitable for the State of V irginia to allow their com- 
plaint of illegality of assessment or ae 

Your respondents, further answering, say that under the act 
approved 22d of April, LSS2, which 1s ch: ape *119 yf essa 1881-2, 
page 506, sections 20, ’1, every railroad co mpany ‘in Virginia not 
exempt from taxation is required to report annually, on the Ist of 
June, to the auditor of public accounts all of its real and personal 
property of every description as of the lst of February of each year, 
including its roadway and track, depot and shops, rolling stock, and 
all other property, this report to be verified by the oath of the presi- 
dent or other officer; that upon this report the ; \uditor 1s required 
LO lav the same before the board of publie works of theS Late, which 
shall, after thirty days’ notice to the president or other proper officer 
of said company, proceed to ascertain and assess the value of said 
railroad property upon the best and most reliable information that 
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can be procured, including the power to send for persons and 
50) papers; that when this assessment is made a certified copy 

of the same is to — immediately forwarded by said board to 
said railroad company so assessed, and then it becomes the duty of 
the said company to pay into the treasury of the State, within sixty 
days after the receipt thereof, the tax which ts imposed thereon by 
law, and which, by the twenty-first section of the said act, is fixed 
at forty cents on the one hundred dollars of said ascertained assessed 
value. For the purpose of enforcing this statute and to.compel said 
railroad companies to so report said property and and pay the tax 
imposed thereon a penalty is prescribed to this effect, that in the 
event of such failure the auditor of public accounts shall immediately 
assess said company, at the valuation of twenty thousand dollars 
per mile, at said rate of forty cents on every one hundred dollars 
thereof, and said tax shall be levied and collected by any treasurer 
to whom the auditor may deliver such assessment or a copy thereof, 
said- treasurer being authorized by the statute to destrain and sell 
any personal property of such company for such taxes. 

It was under this authority that the board of public works as- 

sem bled and assessed the tax against the four said roads here- 
ol inbefore named, and which said assessment was based upon 
the several reports heretofore exhibited and dated the 7th of 
August, 1882, and furnished by W. H. Ijams, treasurer of the Balti- 
more and Ohio Railroad Company, as well as of the other com- 
panies. The said board of public works met on the 22d day of No- 
vember, 1882, and immediately thereafter copies of said assessment 
were forwarded to said companies for the payment of their taxes. 
As before stated, this assessment was fixed at fifteen thousand dollars 
per mile, and had the companies complied with the law, as was their 
duty, this sum would have been the basis of their taxation by the 
State, but said companies failed to comply with the law within the 
time prescribed by law and have not yet complied, and therefore the 
penalty was imposed on these derelicts by rating their property at 
twenty thousand dollars per mile, and the said auditor proceeded 
to place these assessments in the hands of John Ed. Hamilton, treas- 
urer of Augusta county, for levy and collection, who proceeded to 
levy the same upon the property before mentioned, and has adver- 
tised the same in the manner before stated. 
Respondents aver that in this matter they dealt with this 
52 company as the law demanded, and prescribed for all tax- 
payers who refuse to pay those taxes that are imposed upon 
them by the State government. 

Respondents aver that the property levied upon was found in the 
possession of the respective companies from which the taxes were 
due, and it was the rolling stock of railroads operated in Virginia, 
and was attached to, connected with,and partook of the same nature 
as the other property of said respective companies. It was con- 
nectied with and devoted to the purposes and usage of said com- 
panies; it was found on the tracks of said companies, and therefore 
its situs and domicile were in Virginia, where the weight of authority 
declares that they are liable to be taxed as a part of the roads and 
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should be treated as the property of the company for all purposes of 
taxation. 

Any other view of this case would license these railroad companies 
to enjoy all the rights and franchises of public carriers, and yet, by 
a species of circumvention, would deprive the State of her legitimate 
revenues, so that respondents insist, first, that the propertv levied 
upon was to all legal inteuts and purposes the property of the 

mnpanies that owed the taxes and liable therefor: Or, second, 
if this be not the fact and the property be that of the Balti- 
more and Ohio Railroad Company, still, under the circumstances 
of the management, control, and operation of said divisional roads 
by the Baltimore and Ohio Company, the property is equally liable 
for suid taxes. 

Respondents beg to call the attention of the court to the fact that 
nowhere in the bill is there an express denial of ownership of said 
levied prope rty in the Valley Railroad Company, but the whole bill 
in this regard seems to be a studied evasion on this material point. 

Respondents deny that the said companies did not receive certified 
copies of their respective assessments from the board of publie works, 
and that they were immediately forwarded to said companies after 
sald assessments ac-ord- to law. 

Respondents further deny most positively any payment of said 
taxes or any legal tender of them in the mode prescribed for the 
payment of taxes. 

Respondents deny the averment of the bill that the $20,000 pen- 

alty is arbitrary ce oppressive. ‘They say that it is author- 
54 ized and directed | y sec tion 20 of Acts 1881-82, chapter 119, 
p. 306, and has sida been declared by our highest courts to 
be valid and constitutional. Why the complainants speak of it as 
oppressive and the levy an “outrage” can only be accounted for for 
the reason that taxes to government are gene rally grudgingly paid. 

Respondents deny the right of complainant, by injunction, to 
arrest the Commonwealth of Virginia in the collection of her taxes. 
They deny that complainants have no legal penne for any grievance 
they may suffer by reason of said assessments and levies. 

They have several plain, ade quate, _ c sonata remedies at law 
if entitled to redress in the foregoing reg: d. Injunction will not lie 
to restrain the commission of a pure, slo! le, and naked trespass, as 
the case here, if any wrong at all has been done by the respondents, 
for if an officer holding a tax assessment for the collection of taxes 
assessed against one man, levies said erp nt on the property of 
another man the latter has his remedy by action against the officer 

for damages. The complainants seem to have been aware of 
DO this doctrin-, and therefore they have » sougnt to bring this 

» case within some of the other branches that attach jurisdie- 
tion in the collection of taxation to the courts of equity. They 
have charged that the said assessments and levies amount to a fraud 
on complainants, cast a cloud on the title to the property, as well as 
an incumbrance thereon, and that the sale would produce irrepara- 
ble damages to said railroad property. Respondents wholly deny 
each and all of said allegations. 
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There was no fraud unless it be fraudulent for a State to make 
her tax-payer pay her dues. There was no cloud on the title created 
unless the lien of a valid legal tax ticket or assessment casts a cloud 
on the title of the tax-payer, and there will be no irreparable damages 
from said sale other than that that ensues from the sale of the prop- 
erty of a taxpayer who refuses to pay his taxes, and each of these 
propositions respondents promise to sustain by authority. 

Respondents further say that, by the laws of Virginia (chapter 37, 
sections 3 and 4, of the Code of 1873; Acts of 1881—’2, page 507, section 

20), by a fair construction of them, any property found on the 
56 premises is liable for taxation, and that in cases of taxation 

one man’s property may be taken for another man’s debt, 
particularly if this property is in the use and enjoyment of the 
tax-payer by lease, contract, or otherwise. 

Respondents deny that John Ed. Hamilton, treasurer, will be un- 
able financially to meet any damages that may be recovered against 
hin: by proceedings at law in the event of such recovery. 

Complainants have not charged insolvency against respondent 
Hamilton, and such charge, if made, would be untrue, and he will 
be able to respond to any damages that can be recovered against 
him in these cases. 

It is not true, as averred in the bill, that there are other railroad 
companies about to sue respondent Hamilton, and that therefore 
he will be unable to pay damages, for the respondents are glad to 
be able to state that within the past few days all of the other rail- 
roads doing business in this State liable for taxes except those in 
this suit have come forward and arranged or paid the amount of 
their taxes, so that the complainants, The Winchester and Potomac, 

Winchester and Strausburg,Strausburg and Harrisonburg,and 
o7 the Valley Railroad Companies, can now claim a monopoly in 

the distinction of resistance to the Commonwealth of Virginia 
in the collection of those resources that are indispensable to her 
prosperity. 

Respondents deny the proposition that railroads or other common 
carriers are not equally, with all other citizens, amenable to the laws 
of the land. ‘They deny that damages to railroads cannot be esti- 
mated; that they cannot get other cars and rolling stock, and that 
for these reasons the injunction asked for should be granted. They 
further deny that any multiplicity of suits necessitates the aid of a 
court of equity in this case. One suit for damayes by the Baltimore 
and Ohio Railroad Company or respective suits by the said four 
companies would suffice for all purposes for damages, if any should 
accrue. 

And now, having fully answered all of the material allegations of 
the said bill, respondents pray that upon the hearing of the motion 
of the complainants for the preliminary injunction prayed for in 
this case your honors will overrule said motion and refuse said in- 
junction ; and if upon the said hearing the injunction should be 
granted may this answer be filed, and, upon a motion hereafter to 
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be submitted, may said injunction be dis-olved and said bill 


08 dismissed ; and, as in duty bound, they will ever pray, &c. 
(Signed) S. BROWN ALLEN, 


Auditor of Public Accounts, 
D. R. REVELY, 
Treasurer of Virginia, 
JOHN ED. — TON, 
Treasure Augusta County. 
By Yr. S. BL AIR. Attorney General, 


STATE OF VIRGINIA, ) To wit 
‘ ~ ; > Oo wi 
City oT Richmond, | 


I, Robert D. Ward, a notary public for said city, in the said State, 
do certify that S. Brown Allen, D. R. Reveley, oa John Ed. Ham- 
iiton, whose names are signed to the foregoing answer, each made 
oath before me that the statements and allegations in the said an- 
swer are true, so far as they rest upon their own knowledge, and 
they believe them to be true so far as they rest upon information 
obtained from others. 

Given under my hand this — day of April, 1883. 


(Signed) R. D. WARD, WN. P. 


5Y The following letter of S. Brown Allen, auditor, to John 
Ed. Hamilton, is filed in this cause, which is in the words 
and figures here following, to wit: 
COMMONWEALTH OF VIRGINIA, 

Orrice AupITOR oF Pustic Accrv’s, 
RicHMoND, June 28, ’83. 

Jolin Ed. Hamilton, Esq., treasurer of Augusta county, Va. 
Dear Sir: Enclosed herein I send you an assessment of taxes, 
&e., due by the Baltimore & Ohio Railroad Company on its rolling 


stock, «ce. , operating the Winchester & Pototna the Winchester & 
Strausburge, — & Harrisonburg, and the \ sees R silvend Compouieh 
for the years 1870. 1871, 1872. 1873, 1874, 1875, 1876, 1877, 1878. 


1879, 1880, & 1881, said taxes, &c., amounting to $22,249.25, and | 
hereby appoint you, the treasurer, to collect said taxes in the mode 
prescribed by law. 
[ am, very respectfully, your ob’d't serv't, 
(Signed) S. BROWN ALLEN 
Aud. Pub. Acc’ts. 


60 The following copy of order for injunction is filed in this 
cause and marked “ B!,” which is in the words and figures 
here following, to wit: 


In the clerk’s office of the circuit court of the United States of 


America for the western district of Virginia, at Danville, on the 6th 
day of July, 1883, the following orde: was received by the clerk and 
is here entered of record, to wit: 


4—225 
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In the Circuit Court of the United States for the Western District 
of Virginia. In Vacation. | 


Tuer BALTIMORE AND OnIo RAILROAD COMPANY 
Us. 


S. Brown ALLEN, Jonn Ep. Hamitron, & Wo. R. SMITH. 


This cause coming on to be heard in vacation, this 2d day of July, 
in the year 1883, upon the bill of the plaintiff and the exhibits 
therewith filed, and upon motion of the plaintiff for the preliminary 
injunction hereinafter awarded, the court being of opinion that, upon 
the facts stated in the bill, the plaintiff is entitled to the preliminary 

injunction as prayed for in the bill, it is therefore adjudged, 
61 ordered, and decreed that the preliminary injunction prayed 

for in the bill be awarded, and that the said defendants, 
especially the said John Ed. Hamilton, treasurer of Augusta county, 
be enjoined and restrained from all further proceeding to levy upon, 
seize, and sell the property of the plaintiff mentioned in said bill, 
or any other property of said plaintiff, until the further order of this 
court. 

[t is further adjudged, ordered, and decreed that this cause be set 
for hearing at the next term of the circuit court of the United States 
for the western district of Virginia, to be holden at Danville, in said 
State, on August 28, 1883. 

And itis further ordered and decreed that the said defendants have 
leave to move to dissolve the preliminary order of injunction hereby 
awarded at any time upon giving the plaintiff or his counsel ten 
days’ notice of their purpose so to do and.upon their filing a simi- 
lar bond, conditioned & approved as complainant’s bond, hereinafter 
described. 

This injunction shall not take effect until the plaintiff or some 
one for it shall give bond in the penalty of two thousand dollars, 
with good security, conditioned according to law, which bond’ shall 

be approved by a judge of this court and shall be filed with 


§2 the clerk of the circuit court of the United States for said 
western district of Virginia, at Danville. 
(Signed) HUGH L. BOND, 
Ot Judge. 
Teste : G. W. MORRIS, Clerk. 
A copy. 
Teste : 
[ SEAL. ]. (Signed) G. W. MORRIS, Clerk. 
63 The following agreement of counsel is filed in this cause 


and marked “ B?,” which isin the words and figures here fol- 
lowing, to wit: Mi 
The complainant in this case having made return and report to 
the board of public works of its rolling stock used and employed in 
operating the Valley Division of its lines and the valuation thereof 
for the year 1883, it is agreed that if upon the pleadings and proofs, 
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including a copy of the said complainant’s report aforesaid, the 
court shall be of opinion that the complainant is liable to pay taxes 
on its rolling stock so used and employed for the ten vears named in 
the report of W. R. Smith that such liabilities shall be ascertained 
and fixed upon the basis of the complainant’s report aforesaid to the 
board of public works for the year 1883; and the defendants desir- 
ing to file an answer to said bill, it is agreed they may do so, and 
that so much of the joint & several answersofS. B. Allen & others 
in the case of the same complainant vs. said S. B. Allen, auditor, &c., 
pending in the U. S. court at Harrisonburg (involving chiefly the 
matter of the te nde rT of COuUpONns in payment of tuxes, but also other 
matters claimed bv the defendants to be similar to the questions 
in the cause), as shall be pertinent to the controversy in this 

cause, and at an early day after January 1, ‘84, the 


64 parties, by their counsel, will argue t the questions involved be- 
fore the court and will have it en d of upon the hearing; 
and it is further agreed that paper styled “Agreement of parties by 


counsel, marked X,” to be filed in the Harrisonburg case, may be 
used as far as applicable WN be filed as evidence in suid Danville case, 
and such other evidence as either party may deem necessary upon 
full examination of the questions involved. 

Richmond, Dee’r 2U, 83. 


(Signed) HUGH W. SHEFFEY, 
For B. & O. Co. 
= Fr. S. BLAIR, Alto. Ge n., for Def'ts. 
69D The following agreement of counsel is filed in this case and 


marked “ B%,” which is in the words and figures here follow- 
ng, to wit: 
BaLTIMoRE & Onto R. R. Company ) 


vs. -In Chancery. 
S. B. Aten, Auditor, & Others. J 


Upon an injunction. 


In the above-entitled cause, which was docketed in the circuit 
court of rm [Inited States for the western district of Virginia, at 


Danville, but be h has been transferred to & docketed in the said 
circuit court at Harrisonburg, it is agreed by the undersigned coun- 


sel, represe ati ng the parties, that said cause shall be submitted lor 
the decision of the judge of the district court of the United State 
for the western district of Virginia for decision, in vacation, with 
the understanding that at the instance & request of either party 
such decision may be reviewed by the judge of the fourth judicial 
district as if sitting with said district court judge, acting as circuit 
court judge, at the hearing of said cause. Either party may, within 
twenty days, file notes of argument with said judge, who shall there- 
upon proceed to act in said case. 
May 8th, 1884. 
(Signed) HUGH W. SHEFFEY, | 
: Counsel for B. & O.R. R. Co. 
F. S. BLAIR, Atto. Gen., for Def’ts. 
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"- 66 The following statement, showing the tax imposed for the 

year 1883 upon the real and personal property and income of 
ailroad companies in the Commonwealth of Virginia, is filed in 
this cause and is marked “ B‘,” which is in the words and figures 
here following, to wit: 


68 The following agreement of counsel, marked “ X,” is filed 
in the cause, which is in the words and figures here follow- 
ing, to wit: 


In the Circuit Court of the United States for the Western District 
of Virginia. In Chancery. 


THe Bartrmore & Onto Rar~roap Company, Complainant, 
v8. 
S. Brown AtLeN & Others, Defendants. 


The parties, by their counsel, desiring that the above cause shall 
be promptly disposed of in the said circuit court, so that the ques- 
tions involved may be speedily and finally decided by the Supreme 
Court of the United States, with a view to this end do agree— 

First. That at as early a day as may suit the convenience of said 
Court the said cause shall be submitted for final hearing and decree, 
and that at such hearing the exhibits and affidavits read at the 
preliminary hearing shall be taken, received, and read, respectively, 
as exhibits duly proved and as depositions regularly taken; that 
the papers filed by the defendants as their joint and several affi- 
davits shall at said final hearing be taken, received, and read as 
their joint and several answer, upon which issue shall be deemed 
to have been duly made up; and thereupon the cause shall be sub- 

mitted to the Court for such final decree upon the pleadings, 
69 issues, and proofs aforesaid, and on the agreement of par- 

ties contained in this writing, and on any other exhibits, 
affidavits, or depositions which may by consent of parties be proved, 
taken, and filed before such final hearing, and also upon a motion, 
as if made in due form, by the defendants for a dissolution of the 
injunction awarded in said cause by the decree therein rendered on 
the — day of May, 1883. 

Second. That at such final hearing, in connection with that por- 
tion of said decree of May —, 1883, as declares “that the tender of 
coupons by the complainant was a valid tender in payment of the 
taxes assessed, as stated in the bill, and that the levies made by J. 
Ed. Hamilton, treasurer, &c., to collect said taxes thereafter were 
and are illegal,’ it shall be taken as admitted that the coupons 
shown with the bill and tendered as alleged in the bill admitted by 
the answers are genuine tax-receivable coupons, as charged by the 
bill and not denied by the answer, and that the tender of said cou- 
pons as made to the first auditor shall be treated as made also to 
the second auditor of Virginia; but it is understood that the afore- 
said concession as to the genuineness of said coupons is without 
prejudice to the contention of the defendants in other respects— 
that is to say, that said coupons, though genuine, have not been sub- 
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jected to the test of jury trial under the act of January 14th, 
1882. 
70 Third. It is conceded that after the payment of his debts 
and those for which he is bound a vhich he will probably 
have to pay and after setting apart out of his estate asum equivalent 
to his homestead and legal exe mptions the residue of the estate of 
J. Ed. Hamilton does not exceed in value $8,000, and including the 
amount of such homestead and other legal exemptions it does not 
exceed in value $10,000, but that said J. kd. Hamilton had executed 
an official bond, as treasurer of Augusta, in the penalty of f $200 000, 
with sureties, which had been approved by the court,a copy of w hich 
nay be filed for greater certainty if either party elects soto do; but 
either party may file copies of the assessment of said Hamilton’s 
property as a part of the evidence. 

Fourth. That should the property of complainant levied on by 
said J. Ed. Hamilton be sold asadvertised in the Valley of Virginia 
ereat sacrifice and loss must result therefrom,and that the withdrawal 
from complainant’s use of the amount of rolling stock and machinery 
levied on and proposed to be sold as aforesaid will cause serious and 
prolonged embarrassment to complainant’s business; that much 
delay must occur before such rolling stock and machinery, if sold, 

can be replaced, and that it will be difficult, if not impracti- 
71 cable, to ascertain and estimate with even proximate certainty 

the losses and damages which would result to complainant 
from such sale, so that, altho’ the estate of said J. Ed. Hamilton 
should be sufficient to meet any verdict for damages, in case the sale 
should be adjudged to have been illegal the pecuniary value of com 
plainant’s losses ‘and dam: iges could not be properly and adequately 
ascertained and fixed by the verdict of a jury, but that said com- 
pany had much other rolling stock not embraced in the levy em- 
ployed on this and its other lines. 

lifth. That it is conceded, for the purposes of this suit, that the 
Baltimore & Ohio Railroad Company is the lessee of the three roads 
styled the Winchester & Potomac, the Winchester & Strausburg, 
and the Strausburg & Harrisonburg railroads, and that the property 
of the complainant found on the leased premises is and was liable to 
. legal levy for taxes due to the Commonwealth of Virginia, but said 
Baltimore & Ohio Railroad Company is not and was not at the time 
of the levy in this case in possession of the track and property of the 
Valley Railroad Company, as lessee or renter, or In any manner 
liable for the taxes or debts of the Valley Railroad Company or 
otherwise whatsoever; that the Valley Railroad Company is 
now and was at the time of said levy in the exclusive posses- 
sion of and now exercises and at the time of such levy did 
exercise exclusive control over its own track and property; that it 
owns no rolling stock and has its work done in ard by the engines, 
ears, and rolling stock of the Baltimore & Ohio Railroad Company 
and other companies for hire, and that the property levied on for 
the taxes of the Valley Railroad Company, with the exception of a 
few articles of office furniture, was wholly and exclusively the prcp- 
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erty of the Baltimore & Ohio Railroad Company and was found on 
the track of the Valley Railroad Company. 

But it is understood that the court shall, upon this statement of 
facts, decide whether the property of the Baltimore & Ohio Railroad 
Company was, under the circumstances, liable to legal levy for the 
taxes due from the Valley Railroad Company. 

Sixth. It is conceded that notice of the assessments by the board 
of public works against the four companies was received by Jno. W. 
Davis, assistant to vice-president of the Baltimore & Ohio Railroad 
Company, on the 17th day of January, 1883, and that prior thereto 

no notice of such assessments was given jto any person rep- 
resenting either of said companies or to either of said com- 
panies as required by the act of Assembly. 
Seventh. That John W. Davis is the assistant to the vice-president 
of the Baltimore & Ohio Company, and that James W. Davis is the 
track-master of the Valley Railroad Company, and has had no con- 
nection with this case. 

Eighth. It is conceded that the bond in the penalty of seventeen 
thousand dollars, with sufficient sureties thereon, has been given by 
the complainant in accorda-ce with the decretal order of May —, 
1883, awarding the preliminary injunction ; that process thereon has 
been issued and executed on the defendants, and it is agreed that 
the cause shall be placed on the docket as duly matured for hear- 
ing. 
Ninth. In making up the record it shall not be necessary to copy 
all the coupons shown with the bill, but only one or more of them 
as samples of the same tendered and under the control of the court. 


pry 
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The following endorsement appears on the back of the foregoing 
agreement of parties by counsel : 

We consent that the within paper be filed and its contents made 
part of the record in the above-entitled cause, pending in the United 
States court for the western district of Virginia. 


(S’g’d) HUGH W. SHEFFEY, 
Counsel for B. & O. Co. 
(S’g’d) F. 8. BLAIR, 
Alt’y (en.., for De f ’ts. 
74 The following statement of the rolling stock owned by the 


salto. & Ohio R. R. Co. and used by it in operating the Win- 
chester & Potomac railroad and the Winchester & Strausburg rail- 
road and the railroad from Strausburg to Harrisonburg, and also 
of the rolling stock of the B. & O. R. R. Co. employed by the Valley 
railroad in operating the Valley railroad, is filed in this case and 
marked Exhibit “ B®,” which is in the words and figures here fol- 
lowing, to wit: 
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oh 
~~ . Pr Dal], 4 np ip 
io Apportionment oO] Rolling Stock. 


Total value of rolling stock running thro’ from Wadesville to 
Staunton—distance, 105 miles—$50,104.00. 
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Total value of rolling stock running from Wadesville to Harri- 
sonburg—distance, 79 miles—$25,214.00. 


D ° : 

Name of railroad. 'S 5 = 

m1 ae < 
Winchester & Potomac R. R._-.--...-----/} 1] -. | 3,910 76 
Winchester & Strausburg R. R. -..-------| 19 L 3 6,064 04 
strausburg & Harrisonburg____~--------. 49 7 15,638 84 


Total value of rolling stock running from Wadesville to Win- 
chester, distance —, $875.00. 
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(S'g.) WM. H. IJAMS, 7r. 


Sworn to by Wm. H. Ijams, treasurer, before John Howard, N. P. 
Official character of John Howard certified by Richard T. Allison, 
clerk of superior court of Baltimore city. 


ii The following affidavit of Wm. M. Clements, master of 

transportation of the Baltimore and Ohio Railroad Company, 
is filed in this cause and marked Exhibit “ W. M. C.,” which 1s in 
the words and figures here following, to wit: 


STATE OF MARYLAND, ) 


a : ‘ - sect: 
Cily OT Baltimore. j 


William M. Clements, being first duly sworn, says that he is the 
master of transportation of the Baltimore and Ohio Railroad Com- 
pany, and has entire charge of the rolling stock of said company 
while it is employed in transportation ; that as such master of trans- 
portation he has charge of all rolling stock passing over the main 
line and branches of the Baltimore and Ohio railroad, including 
the Parkersburg branch, the Winchester and Potomac, Winchester 
and Strasburg, Strasburg and Harrisonburg, and Valley railroads. 
The rolling stock, consisting of engines and cars used In running 
over the four Valley lines, so called—that is to say, the Winchester 
and Potomac railroad, the Winchester and Strasburg, and 
the Strasburg and Harrisonburg railroad, so called, being a 
part of the Manasses Gap railroad from Strasburg to Har- 
risonburg, the Valley railroad, from Harrisonburg to Staunton and 
now to Lexington, Virginia—is the property of the Baltimore and 
Ohio Railroad Company, but this rolling stock is used interchange- 
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ably upon all the lines of the Baltimore and Ohio railroad and its 
branches. ‘There is no such rolling stock assigned permanently to 
the four lines above named or either of them in the State of Vir- 
ginia. 

The trains in which the rolling stock is used on the four lines 
above named now start from Lexington, Virginia, and pass through 
the State of Virginia, over the four lines of railroad above named, 
into the State of West Virginia, and thence into the State of Mary- 
land to the city of Baltimore, or, if any of the cars are destined to 
Western points, thence from Harper’s Ferry to the West, but the 
trains in which the cars are hauled are run solid from Lexington, 
Virginia, and formerly, before the road was completed, to Lexing- 
ton from Staunton, Virginia, to Baltimore. 

None of the rolling stock is assigned permanently to service in 
the State of Virginia, nor is any of the rolling stock set apart to 

the four lines in that State or to the four Valley lines 
79 above mentioned at all, but such rolling stock is used inter- 
changeably upon the main line and branches of the Balti- 
more and Ohio railroad in the States of Maryland and Virginia, 
and indeed also upon the divisions of the Baltimore and Ohio rail- 
road in Pennsylvania and in States west of the Ohio river, just as 
the necessities of the service of the company require. Sometimes 
this rolling stock will be found on the main line, sometimes on the 
Pittsburgh Division, sometimes on the Trans-Ohio Divisions, and 
there is none of it that is permanently set apart for use upon the 
four Valley lines in Virginia above described. 

The Baltimore and Ohio Railroad Company is a corporation organ- 
ized under the laws of Maryland by the act of 1826, chapter 123 of 
the Acts of the Maryland Legislature, and under that act the rolling 
stock of the company is exempt from taxation. 

[In 1876, under the laws of the State of Maryland, when the regu- 
lar decennial general assessment was made in the State of Maryland 
of all property in that State or belonging to corporations of that 

State, the entire rolling stock of the Baltimore and Ohio Rail- 
80 road Company was valued and assessed to the Baltimore and 

Ohio Railroad Company in the city of Baltimore, where the 
home or principal office of the company is situated. This assess- 
ment was made in accordance with the laws of Maryland, which re- 
quired all personal property of a corporation to be assessed at the 
home office of the company within the State under its charter. 
Under the act of 1826; above referred to, however, the court of ap- 
peals of Maryland decided that all the property of the company was 
exempt from taxation, and consequently, though the property was 
assessed upon the regular tax assessment books, the company was 
not obliged to pay taxes thereon, because of the fact that its charter 
exempted it from taxation. The rolling stock thus assessed in the 
city of Baltimore includes all the cars, engines, and rolling stock 
employed on the four Valley lines above referred to, and indeed in- 
cludes all of the rolling stock of the company. Owing to the de- 
cision of the court of appeals the property was held to be not tax- 
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And further deponent saith not. 


(Signed) W. M. CLEMENTS, MW. of T. 
8] Subscribed and sworn to before me this 3lst day of May, 
A. D. 1884. 
(Signed) W. R. TUMBLINSON, J. P. 


STATE OF MARYLAND, |. 
Baltimore City, ' . 

[ hereby certify that William R. Tumblinson, Esquire, before 
whom the annexed affidavit was made and who has the ‘reto sub- 
scribed bh Is name, was at the time of so doing a justice of the peace 
of the State of Maryland in and for the city of Baltimore, duly com- 
ohare’ and sworn and authorized by law t to administer oaths 
and take acknowledgments. I further certify that I am acquainted 
with the handwriting of the said Justice and verily believe the sig- 
nature to be his genuine signature. 

In testimony whereof I hereto set my hand and affix the seai of 
the superior court of Baltimore city this 3lst day of May. A. D. 1884. 
|SEAL. | pre JAS. BOND, 

Clerk of the é Superior Court of Baltimore City. 
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§?2 And at another day, to wit, on the 20th day of May, 1884, 
the following order is entered of record in this cause, which 
is in the words and figures here following, to wit: 


Tue B. & O. R. R. Co. vs. S. BRown ALLEN, Auditor. & Others. 


In this cause, on motion of the defendants, leave Is given them to 
file their joint and several answers, which is accordingly done. 


‘ 


And on the same day, to wit, on the 20th day of May, 1884, came 
the defendants, by their attorney, and, with leave of court, filed their 
joint and severa! answers in this cause, which are in the words and 
figures here following, to wit: 


In the Cireuit Court of the United States for the Western District of 
Virginia 


To the honorable judges thereof: 
The answer and demurrer of S. Brown Allen, auditor of public 
accounts, William R. Smith, and Jo x in Edward Hamilton, 
83 treasurer of Augusta county, all of the State of Virginia, to a 
bill exhibited in your honorable court by the Baltimore & 
Ohio Company against them: By way of demurrer to said bill they 
sav that the same is insufficient in law for the relief claimed; and, 
without waiving the same but insisting thereon, for answer thereto, 
answering, they say that the Ba:t. & Ohio Railroad Company has 
for many years been running and operating the lines of the Win- 
chester and Potomae Railroad C ompany the Winchester and Straus- 
burg Railroad C om pany, and the Str ausburg & Harrisonburg Rail- 
road Company, a continuous line of railway from Winchester, Vir- 
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ginia,io Harrisonburg,in the same State. The said roads may have 
been originally distinct corporations, but, as stated, they have been 
operated by the Baltimore & Ohio Railroad Company’s for some 
years past. 

Respondents, further answering, say that the said Baltimore and 
Ohio Railroad Company’s has also had virtually under its control 
in this way —; that the said Baltimore & Ohio Railroad Company 
have furnished to the Valley railroad all the rolling stock that was 

necessary to operate the said road. 
84 Under the circumstances and by virtue of the revenue laws 

of the State, found in Acts of 1881-2, page —, William R. 
Smith was appointed by the auditor of public accounts as assessor 
of taxes assessed against the Balt. & Ohio Railroad Company by him 
due to the State of Virginia, and, on the 23rd of June, 1883, he made 
a report of the said taxes and of the penalty-’s imposed by law for 
the failure of the said company to make due reports and pay the 
taxes as required by law of and upon the value of the rolling stock, 
including passenger, freight, cattle, stock, baggage, mail, express, 
sleeping, palace, parlor, and all other kinds of cars, machinery, and 
the equipments owned by or belonging to said Balt. & Ohio Rail- 
road Company in operating the Winchester and Potomac railroad, 
the Winchester & Strausburg railroad, the Strausburgand Harrison- 
burg railroad,and the Valley railroad, and said W. R. Smith found 
and reported that the Balt. & Ohio Railroad Company had made no 
reports to the auditor’s office of Virginiaof said rolling stock operated 

on its Virginia — named from the years 1870 to the year 1881 ; 
85 that the amount- of said penalty-s were as follows: 


Value of rolling | 


Year. stock, &c. bax. 

ee lags alittle tata $150,000 00 $750 00 
TI iiss: cia svab di ial etn une 150,000 00 750 00 
i 150.000 OO 790 OO 
EERE ARE ete ne RRO Pe a 150,000 00 700 OO 
EL aI OLN ANS SS MeL Cee gee N 150,000 OO 700 OO 
ia i a a 528.550 00 | 2.642 75 
EF Re eae oe a Cea a ee i 928,550 00 2,642 75 
EELS ESSE STRESSED 528,550 00 2.642 75 
Eee india: alan iitbiniiis icloienen 528,550 O00 2,642 75 
Ee CaO NO a 528,550 00 | 2,642 75 
Eo as cscmeiueecinllcbbeniasenientnenan 028,550 00 | 2,642 75 
a ail ira Sid ecto tc hice ahenieinin 028,000 00 | 2,642 75 

>2Z, 25 


ES ie ie | $4,449,850 00 | $22,249 


This will fully appear from the report of W. R. Smith, herewith 
tiled, marked “ W. R. 8.” 
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Your respondents further say that under the act approved April 
22d, 1882, already refer-ed to and which is chapter 119, Acts 18812, 
page 506, section- 20 and 21, every railroad company in Virginia 
not exempt from taxation is required to report annually, on the Ist 
of June, to the auditor of public accounts all of its real & personal prop- 
erty of every description as of the Ist of February of each year, includ- 

ing its roadway and tract, depot and shops, rolling stock, and all 
86 other property, this report to be verified by the oath of the 

president or other officer; that upon this report the auditor is 
required to lay the same before the board of public works of the State, 
which shall, after thirty days’ notice to the president or other proper 
officer of said company, proceed to ascertain and assess the value of 
said railroad property upon the best and most reliable information 
that can be procured, including the power to send for persons and 
papers; that when this assessment is made a certified copy of the 
same is to be immediately forwarded by said board to said railroad 
company so assessed, and then it becomes the duty of the said com- 
pany LO pay into the treasury of the State, within sixty days after the 
receipt thereof, the tax which is imposed thereon by law and which 
by the 21st section of the said act is fixed at forty cents on the hun- 
dred dollars of said ascertained assessed value. For the purpose of en- 
forcing this statute and to compel said railroad companies to so report 
said property and to pay the tax imposed thereon a penalty is pre- 
scribed to this effect, that in event of such failure the auditor of pub- 

lic accounts shall immediately assess said company, at the 
87 valuation of twenty thousand dollars per mile, at said rate of 

forty cents on every one hundred. dollars thereof, and said 
tax shall be levied and collected by any treasurer to whom the audi- 
tor may deliver such assessment or a copy thereof, said treasurer 
being authorized by the statute to destrain and sell any personal 
property of such company for such taxes. 

The same law has prevailed in Virginia substantially since the 
year 1870. See Acts 1867-'7, page 136; Acts of 1875-6, page 171 ; 
Acts 1874-’5, page —; Revenue Laws, 1882, of Virginia, by Auditor 
Allen, page 42; Code 18738, chapter 33, section —, page 315. It was 
under this authority that the auditor of public accounts appointed W. 
R. Smith to make said assessments, and the penaltiesare rightfully due 
to the Commonwealth from complainants. Respondents aver that 
the property levied upon was found in the possession of the respect- 
ive companies from which taxes were due, and it was the rolling 
stock of the railroads operated in Virginia and was attached to, con- 
nected with, and partook of the same nature as the other property 

of said respective companies. It was connected with and de- 
83 voted to the purposes and usage of said companies. [It was 

found on the tracks of said companies, and therefore its situs 
and domicile were in Virginia, where the weight of authority de- 
clares that they are liable to be taxed as a part of the roads and 
should be treated as the property of the company for all purposes of 
taxation. 

Any other view of this case would license these railroad compa- 
nies to enjoy all the rights and franchises of public carriers, and yet, 
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by a species of circumvention, would deprive the State of her legiti- 
mate revenues, so that respondents insist, first, that property levied 
upon was, to all legal intents and purposes, the property of the com- 
panies that owed the taxes and liable therefor; or, second, if this be 
not the fact and property be that of the Baltimore and Ohio Rail- 
road Company, still, under the circumstances of the management, 
control, and operation of said divisional roads by the Baltimore and 
Ohio Company, the property is equally liable for said taxes. 

Respondents beg to call the attention of the court to the fact 

89 that nowhere in the bill is there an express denial of owner- 

ship of said levied property in the Valley Railroad Company, 
but the whole bill in this regard seems to be a studied evasion on 
this material point. 

Respondents deny that the said companies did not receive certified 
copies of their respective assessments from the board of public works, 
and they say that they were immediately forwarded to said compa- 
nies after said assessments according to law. If there wasany further 
evidence needed to show tie liability of the B. & O. Railroad Com- 
pany in this case it would be found in the fact that they have ad- 
mitted their liability recently in this way, that they have made 
return & report to the board of public works of Virginia of its roll- 
ing stock used and employed in operating the Valley Division of its 
lines and the valuation thereof for the year 1883. 

This is the most unqualified admission by the B. & O. railroad of 
its liability for the penalties reported against them by W. R. Smith 
and set forth in this answer. 

There is no question but that this company by a mere device has 

sought to deprive the Commonwealth of the taxes due her 
90 from the Valley railroads lines on their rolling stock. 

The B. & O. Company operates the said roads either by a 
lease or by some private arrangement, and thus she becomes respon- 
sible to the State for the taxes on said rolling stock. 

The facts are that the B. & O. Railroad Company operates as a 
part of their line of railway the W. & P. road, the W. & S. road, the 
S. & H. road, and the Valley road. ‘The latter are but branch roads 
of the B. & O. road, and they give to the B. & O. road a continuous 
line of railway from its main stem at Winchester to Staunton by the 
branch lines just named, all four of which are wholly in the State 
of Virginia. ; 

These branches were incorporated by Virginia laws, organized as 
bodies politic in Virginia, and they are therefore subject to all the 
tax laws of this State. | 

Respondents further say that such is the corporate identity of 
these companies and such the ownership, management, and control 
of the said four companies by the Baltimore and Ohio Railroad 

Company that the officers of the one are the officers of the 
91 other in many instances; that Sam’l Spencer, the third vice- 
president of the Baltimore & Ohio railroad, is the president 
of the Valley railroad, as also a director thereof, elected as late as 
November 10, 1881; that W. H. Ijams is the treasurer and acting 
secretary of the Baltimore & Ohio road, and at the same time the 
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treasurer and acting secretary of the Valley railroad; that James 
W. Davis is the assistant to the first vice-president of the Baltimore 
®& Ohio railroad, and at the same time is road-master of the Valley 
railroad, and the Baltimore and Ohio Railroad Company have as 
complete control, by some form of contract or arrangement (which 
is wholly immaterial to the purposes of this case), of the said Win- 
chester & Potomac, Winchester and Strasburg, Strasburg and Har- 
risonburg, and the Valley railroads as any landlord or owner of 
property could possibly have over lands or personals committed to 
the care of Managers or operatives ; that for some years past the 
Baltimore & Ohio railroad has been recognized and treated as the 
parties responsible to the State of Virginia, and in other ways have 

recognized their liability and held themselves out to the 
92 world and to the State as liable for said branch railroads, 

taxes, and therefore the B. & O. Company are how estopped 
to deny their lability for the taxes on the rolling stock used on 
the branch roads, even though that rolling stock be the property 
of the B. & O. Company. 

It was to collect these penalties that the levy was made by John 
Ki. Hamilton, tr’s., &c., and respondents insist that the levy was reg- 
ular, legal, and absolutely necessary to enforce the collection of said 
penalties for the failure of said companies to report the rolling stock 
used on said branch road. Respondents deny all the allegations of 
the bill and the inferences of law contained therein inconsistent 
with the foregoing answer, and call on the complainant for strict 
prool thereof: and now, having fully answered sald bill, the 
prayer of respondents is that the injunction in this case be dissolved 
and the bill be dismissed and decree entered declaring the said 
B. & O. road liable for the said penalties reported by said W. R. 
Smith and for costs of this proceeding; and, as in duty bound, they 
will ever pray, &c. 

(Signed) S. BROWN ALLEN, 
Auditor, & Als., Respondents. 


93 VIRGINIA, De a 

2 an - To wit: 

( ily OO] Richmond, | 

I, Robert D. Ward, a notary public for said city, in said State,-do 

certify that S. Brown Allen and John EE? Hamilton, whose names 

are signed to the foregoing answer, made oath before me that the 

statements and allegations in the said answer are true, so far as they 

rest upon their own knowledge, and they believe them to be true so 
far as they rest upon information derived from others. 


Given under my hand and — this — April, 1888. 
(Signed) R. D. WARD, N. P. 
94 The following note of argument by plaintiff’s counsel is 


filed in this cause, which is in the words and figures here 
following, to wit: 
The counsel for the plaintiff submits— 
1. A copy of the injunction order, “ B'.” 
2. The agreement of counsel, dated Dec. 20, ’83, “ B®.” 
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3. The agreement of counsel, dated May 8, ’84, “ B*.” | 

4. The printed statement of assessment, dated Nov’r 27, ’83, 
signed by the auditor, contain’g the rate of taxation of rolling 
stock assessed against the B. & O. Co., if said company is liable in 
respect thereto, “ B*.” 7 

5. The copy of agreement of counsel, “ X,” filed in the coupon 
cases, and filed now, at the request of the attorney general, as evi- 
dence, as far as applicable, in this case, “ B°.” 


Note. 


1. The property assessed is that of the Baltimore and Ohio Rail- 
road Company, a Maryland corporation engaged in operating the 
lines of the four roads owned by Virginia corporations, which 
owned no rolling stock, either for hire or as a lessee. The B. & O. 

Company used part of its rolling stock in running over these 
v5 Virginia roads, as its Valley Branch or Division. The report 
of the treasurer of the company, a copy of which is herewith 
filed, marked “ B®,” gives only the average amount of rolling stock 
running over or operating these lines in connection with its main 
line and thro’ business passing thro’ the States of Virginia, West 
Virginia, and Maryland. The headquarters or domicile of the com- 
pany was and isin Baltimore, where all the rolling stock interests 
of the company necessarily center and belong. See affidavit of Wm. 
M. Clemments, herewith filed, marked “ B’,” said. Wm. M. Clem- 
ments being master of transportation of said B. & O. R. R. Co. The 
rolling stock so used and employed is necessarily perambulatory, 
and is daily passing thro’ the three States named and tending to- 
wards the domicile or headquarters of the company in Baltimore, 
where the legal situs of the rolling stock, whether regarded as mov- 
able fixtures or as personal property, belongs. It would hardly be 
within the range of the taxing power of West Virginia to impose 
taxes on the transient trains of the B. & O. Company passing thro’ 
the space between Wadesville and Harper’s Ferry from Virginia 
into Maryland and vice versa, a distance of only a few miles; and, 
in fact, there is no more permanency in the situs in Virginia of the 
trains moving from Lexington thro’ the Valley of Virginia to and 

fro daily, and necessarily being half of the time or more out 
96 of the limits and jurisdiction of Virginia, than there is in 

respect to such trains or rolling stock flitting daily thro’ 
West Virginia. It has been held that the Pullman ears attached 
to passenger cars and moving to and fro over the lines of railroads, 
altho’, on the average, there may be daily a half dozen or more of 
them on a given line of road, are not subject to taxation in the 
States thro’ which they move. ‘Their situs is at Chicago or at the 
headquarters or domicile of the company which furnishes them. 

It is clear that if Virginia can tax this rolling stock at its full 
value West Virginia may do the same and Maryland may do the 
same, and the means and agencies of carrying on commerce between 
the States may be burdened with double, triple, quadruple taxa- 
tion—nay, with such taxation as may seriously endanger the com- 
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merce itself. The comity of nations would seem to require, and 
especially the comity between the States of the Union would seem 
to demand, that Virginia trains passing into and thro’ West Vir- 
ginia should not be taxed in that State or in Maryland, the business 
extending into and perhaps (as the case with the Shenandoah Val- 
ley tr ins) thro’ that State and into the State of Pennsylvania. 
The principle recognized by the supreme court of appeals of Mary- 
land in the foll owlng “ases is the proper one. 


See 50th Maryland, page 397: 


1. Philadelphia, W. & B. R. R. Co. vs. Appeal Tax Court, 

U7 &c.: That was the case of a foreign corporation doing busi- 

ness in Maryland (with its principal office or place of business 

in Philadelphia), but owning large leasehold estates in Baltimore 

and doing a large business in that city (indeed, as it seems, a char- 

tered company under the laws of Maryland); still the residence of 

the corporate owner of the rolling stock was respected and the prop- 
erty was held not to be liable to taxation in Maryland. 


50th Maryland, page 417: 


Appeal Tax Court vs. Northern Central R. R. Co.: In this case, 
the principal office or place of business of the company being in 
Baltimore, the situs of its rolling stock, altho’ running thro’ Mary- 
land and Pennsylvania, was fixed in Baltimore city. In Burroughs 
on ‘Taxation, p. 186, cases cited in note 3, and in Cooley on 'Taxa- 
tion, p. 273, the rule is recognized “that such engines & cars are 
personal property and have no other situs ~~ in _ residence of their 
corporate owner. In Maryland State vs. .R. R. Co., 18 Md.. 
217, it was held that such rolling stock was iv the nature of mov- 
able fixtures; but even if they were so regarged, contrary to the 
almost universal rule elsewhere, still their situs for purposes of tax- 
ation must be that of the corporatidn to which they belong, unless 

it be provided that the particular engines, cars, &c., were sev- 
98 ered from the general rolling stock of the company and their 

movement definitely confined within some locality separate 
from the domicile of the owner. It must be presumed that the cars 
and engines owned by the B. & O. Company are used from day to 
day in conveying freight and passengers to and from the situs of 
sald colnpany, which is in the city of Baltimore, and that the y have 
no sulus for p) urpose s of tax: ition exce} t the Lax: ibl e situs of said coni- 
pany, which Is In the city of Baltimore. Clements’ statement shows 
that this presumption is sustained by the fete. 

See also the case of ‘Tax Appeal Court vs. Pullman Car Co., 50th 
Maryland, 452, which affirms the same principle. 

The only possible ground upon which the tax attempted to be 
imposed upon the plaintiff in respect to its rolling stock could be 
sustained is that, however peram bulatory in its movements and 
unpermanent in its uses, such,rolling stock partakes of the character 
of movable fixtures, with the odor of realty about 1t. ‘This view is 
now generally repudiated; and, even in Maryland, as is seen in the 
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three cases cited from 50th Maryland, the court do not reaffirm the 
decision in 18th Maryland, but use the words “ whether it is to be 
considered as movable fixtures or as personal property;” the result 

is the same. 
99 Special attention of the court is called to the able argu- 

ments of Donaldson & Steele (if allowed by the court), pp. 399 
to 402, and the authorities cited by them, to sustain our views In 
this case, and particularly to the cases sustaining the proposition : 
“Where the question is between sovereignties, with regard to all 
property, as well personal as real, the lex rei sitw is the only con- 
sistent rule, and is being now everywhere allowed.” This principle, 
coupled with that other, equally well settled, that of a corporation, 
which can have but one domicile as to ‘its business, the personal 
property can have no other situs; that the domicile of the corpora- 
tion itself shows that, as between Virginia and Maryland, the true 
situs of the rolling stock in this case is in the city of Baltimore. The 
Supreme Court of the United States, in the case of the Balto. & Ohio 
Company vs. Wightman’s Adm’r, &c., settle the question that the 
B. & O. Company has its domicile in Maryland, its principal office 
and place of business being in Baltimore. The acts of the Virginia 
Legislature, in connection with the b. & O. Company, recognize it 
asa Maryland corporation, and, so far as such recognition goes, 
place it upon higher ground than that of mere comity between 
sovereign States. It is insisted, also, that, upon a proper scrutiny of 
the acts of Assembly of Va., it does not appear that it was intended 
to tax such property as this. 

(Signed) HUGH W. SHEFFEY, 


Counsel of B. & O. Co. 


100 The following is the opinion of the court filed in this cause, 
which is in the words and figures here following, to wit: 


The Baltimore & Ohio Railroad Company, a corporation under 
the laws of the State of Maryland, has for a number of years been 
the lessee of the following railroads in the State of Virginia, incor- 
porated by various acts of the Virginia Legislature, and are owned 
by Virginia corporations, viz., the Winchester and Potomac railroad, 
the Winchester and Strausburg railroad, and the Strausburg and 
Harrisonburg railroad, the last-named being part of the old Ma- 
nassas Gap railroad. The said Baltimore and Ohio R. R. Company 
also works or operates the Valley railroad from Harrisonburg to 
Staunton. None of these railroads so leased and operated by the 
Baltimore and Ohio Railroad Company own any rolling stock, but 
the same is furnished by the Baltimore and Ohio Company. 

The domicil or home office of the Baltimore and Ohio Railroad 
Company is in the city of Baltimore, State of Maryland. 

Section 20, chapter 119, of Acts of the Virginia Legislature, ses- 
sion 1881-’2, prescribes the mode of assessing railroads and canals 
for purposes of taxation, and the following provision designates what 

property shall be taxed : 
101 Every railroad and canal company not exempted from tax- 
ation by virtue of its charter shall report annually on the first 
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day of June to the auditor of public accounts all of its real and per- 
sonal property of every description as of the first day of February 
of each year, showing particularly in what county or corporation 
such property is located and classifying the same under the follow- 
ing heads: 

lirst. Roadway and track or canal bed. 

Second. Depots, depot grounds and lots, station buildings and fix- 
tures, and machine shops. 

Third. Real estate not included in other classes. 

fourth. Rolling stock, including passenger, freight, cattle or stock, 
baggage, mail, express, sleeping, palace, and all other cars owned by 
or belonging to the company ; boats, machinery, and equipments, 
houses and appurtenances occupied by lock-gate keepers and other 
employ: es. 

Kifth. Stores. 

Sixth. Telegraph ling 

Seventh. Mise Maken property. 

The said railroad companies, the Winchester and Potomae, the 
Winchester and Strausburg, the Strausburg and Harrisonburg, and 
the Valley railroads, made their reports to the auditor of public 

accounts, as re quired, and were by the boar ol publie works 
LO? duly assessed on their roadways and tracks, depots, and other 

real estate owned by them. ‘Their reports showed that they 
were not the owners of any rolling stock. 

On — day of June, 1883, S. Brown Allen, auditor of public ac- 
counts for the State of Virginia, assessed the Baltimore and Ohio 
Railroad Company with taxes on its rolling stock used on said roads 
for the years from 1870 to 1881, inclusive, amnounting in the aggre- 
gate, for eleven years, to the sum of $22,249.25, and on the — day of 
June, 1883, placed said taxes in the hands of J. Ed. Hamilton, treas- 
urer of Augusta county, Va., for collection. 

On the — day of June, 1883, said Hamilton, treasurer, distrained 
certain property, such as engines, passenger cars, box cars, stock 
cars, &c., belonging to the Baltimore and Ohio Railroad Company, 
and on the refusal of said company to pay the taxes so levied for 
advertised said property to be sold at public auction. To prevent 
this sale a restraining order was, on the petition of the Baltimore 
and Ohio Railroad Company, awarded on the — day of ——, 1883, 
by the judge of this circuit inhibiting the said Hamilton, treasurer, 
from making sale of said property. It is on a motion by the defend- 
ants, S. Brown Allen, auditor, and others, to dissolve this restraining 

order that the court is called upon to decide the question as 
103 to the liability of the Baltimore and Ohio Railroad Company 

for the taxes le vied on its rolling stock employed by it in its 
operation of the aforesaid r: ailroads leased by it in the State of Vir- 
gina. 

The first question presented is the character of the property on 
which the tax is assessed, Is it realty or personalty? 2, or does it fall 
within the definition of movable fixtures ? 

‘The doctrine that the engines, cars, &c., used in operating a railroad 
are movable fixtures is not sustained by the current of authorities. 


coe eee 


seomaescmnneataesnte 


| 
i 


ect Sionnesiitientanne 


se 
si 


44 MORTON MARYE, &¢., VS. 
It is in no sense real property or savoring of the realty; that it is 
personal property cannot be successfully controverted, and therefore, 
as the subject of taxation, it is governed by the same general rules 
applicable to other personal property. “The weight of autbority is 
that it is personal estate to be taxed to the road where it has its dom- 
icile.” Burroughs on Taxation, 186. 

That it may, by the Legislature, be treated as real estate is ad- 
mitted; that the Legislature of Virginia has not so treated it is con- 
ceded; that the Baltimore and Ohio Railroad Company is a foreign 
corporation is not disputed. 

We think that a careful reading of the act of the Virginia Legis- 
lature, chap. 119, Session Acts, 1881-’2, shows that the tax to be im- 
posed on the real and personal property of railroads is to be imposed 

on home railroads, those chartered under the laws of Virginia. 
104 Section 20 of the act says: “ Every railroad and canal com- 

pany not exempted frum taxation by virtue of its charter 
shall report annually,” &. ‘The act means “by virtue of its char- 
ter” the provisions of a charter granted by the Legislature of Vir- 
ginia. The Legislature of Virginia would have no right or power 
to make such a provision as to a foreign corporation. A charter 
granted aforeign corporation exempting it from taxation can only 
avail it within the dominion of the sovereign granting the charter. 
When it carries its property into the domains of another sovereign 
it becomes subject to the tax laws of the latter. 

The same clause of the section (20) referred to requires the report 
to show particularly in what county or corporation such property is 
located. 

In the 22d section of thesame act providing for the taxation of 
express, transportation, steamship, sleeping car companies, &c., said 
companies are required to return the value of all real and personal 
property owned by said company and persons and located within 
said State (Virginia). 

And this view that the statute does not contemplate the taxation 
of rolling stock not located in this State, but only temporarily within 

her borders, having its situs or location in another State, gathers 

105 strength from the fact that this is the construction given the 

statute by the predecessors of Auditor Allen and of the board 
of public works of which he isa member. ‘The act was passed by 
the Legislature during the session 1869-’70, and no assessment of 
the rolling stock of the complainant used in operating the railroads 
leased by it in Virginia has ever been made until that made by 

Auditor Allen on the — day of June, 1883. It has been said that 
if a statute “be susceptible of the interpretation which has been 

put upon it by long usage the courts will not disturb that construc- 

tion.” (1 H. & N., 856.) 

The construction we have given the statute isin harmony with 
the current of decisions, for the authorities are numerous and clear 
that “a corporation is taxable for its personal property at its domi- 
cile, which is the State of its creation, and within that State, in the 
town where it has its principal office or place of business.” 
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Burroughs on Taxation, 186. 
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Let us apply this principle to the facts presented in this cause. 
The evidence shows that the complainant, The Baltimore and 
Ohio Railroad Company, was chartered by the State of Mary- 
106 land; that its home or principal office is in the city of Balti- 
more, in that State, and that said city is the headquarters for 
all of its rolling stock used on its main and branch lines; that the 
trains are run solid from Lexington (formerly from Staunton), Vir- 
gina, to Baltimore ; tuat none of its rolling stock 1s assigned per- 
manently to service in the State of Virginia, nor to the four roads 
operated by it in that State; that its rolling stock is used inter- 
changeably upon its main line and branches in the States of Mary- 
land, Virginia, West Virginia, Pennsylvania, and States west of the 
Ohio river as the necessities of the service of the company may 
require. 


In Orange and Alexandria Railroad Company vs. City Council of 


Alexandria, 17 Grattan, 186, where this question arose, Joynes, J., de- 


livering the opinion of the court, said: “ Upon this state of facts I am of 


opinion thatthe railroad company must be considered as having its 
residence or domicile in Alexandria, and that its rolling stock, 
though in daily use upon the road and absent from the city the 
greater part of the time, is to be considered as belonging there and 
is liable to taxation by the city.’ 
LO7 The Phil., Wilmg. and Balt. R. R. Co. vs. Appeal Tax Court 
of Balt. City, 50 Maryland, 415, ’16, was the case of a foreign 
corporation doing business in Maryland, with its principal office or 
place of business in Philadelphia, though owning extensive leasehold 
estates in the city of Baltimore, and part of its line being chartered 
under the laws of Maryland. The court said: “ [tis plain the rolling 
stock of the « company cannot have permanent location or legal situs 
at two or more places at the same time, unless so declared by posi- 
tive statute; and conceding that it should be located at the domi- 
cile or home or principal office of the corporation, it is clear, as the 
law now stands, there can be no well-founded claim to assess this 
property in Baltimore. The engines and cars of the appellant have 
no abiding place or permanent location in this State so as to be- 
come incorporated with the other permanent property of the State, 
and are only brought here transiently while employed in the opera- 
tions of the road. 
And whether such engines and cars be regarded as personal 
property or as so far partaking of the nature of realty as to 
108 justify the denomination of them as movable fixtures the 
principle equally applies. They have the movable quality, 
and in the absence of positive legislation fixing a different situs they 
can have no other given them by construc tion than the home or 
principal office of the corporation.” 

See also Appeal Tax Court of Balt. City vs. The Northern Central 
Railway Company, 50 Maryland, 417. 

The decisions of the Supreme Court of the United States in the 
cases of Hays vs. The Pacific Mail Steamship Co., 17 Howard, 596, 
and St. Louis vs. The Ferry Co., 11 Wallace, 425, rest upon facts 
very similar to those presented in the cause before us. A leading 
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case on this question, the power to tax the rolling stock of a rail- 
road elsewhere than where it has its actual situs, is Pacific R. R. Co. 
vs. Cass Co. et al., 53 Mo., 31, 32. The result of that decision is that 
the rolling stock of a railroad company which is in a county which 
is not the legal residence of the corporation, and which is only in 
transit or temporarily there, is not taxable in such county, but is to 
be assessed and taxed in the county which is the legal residence of 
such corporation. 
109 The learned attorney general, counsel for the defendants, 
has strongly argued that to determine the situs or location of 
the rolling stock assessed with tax is in the city of Baltimore, and 
therefore not liable to such assessment, would be to allow foreign 
corporations to evade the tax laws of the State of Virginia and to 
escape the burthens borne by the railroad companies chartered by 
that State; tlhe answer is, That is a question to be dealt with by the 
Legislature of Virginia. 

The line of unquestioned decisions to which we have referred 
amakes plain the duty of tie court. 

The opinion of the court is that the situs or location of the rolling 
stock employed by the Baltimore and Ohio Railroad Company in 
operating the said railroads leased by it in the State of Virginia is 
in Baltimore city, State of Maryland; the same is not liable to assess- 
ment for taxes under the tax laws of Virginia; that the motion to 
dissolve the injunction order heretofore awarded the complainant 
must be overruled and that said injunction order be perpetu- 

ated. 
110 There are some questions of minor importance raised in the 
pleadings, but as they do not effect the merits of the contro- 
versy it is not necessary for the court to pass upon them. 

A decree will be passed in accordance with this opinion. 

(Signed) JOHN PAUL, 
List. Judge. 

I concur. 

(Signed) HUGH L. BOND, 
Cr. Judge. 


111] And at another day, to wit, on the 30th day of August, 
1884, the following final decree is entered of record in this 
sause, Which is in the words and figures here following, to wit: 


BALTIMORE & Onto R. R. COMPANY ) 
v8. >In Chancery. 
S. B. Atuen, Auditor, & Others. } 


Upon an injunction. 


This cause, which, by consent of parties, by their counsel, was re- 
moved to this court from the United States circuit court for the 
western district of Virginia, at Danville, came on to be finally heard 
this 30th day of August, 1884, upon the bill and exhibits therewith 
filed, the demurrer and answers of the defendants, upon the agree- 
ment of counsel, filed in the cause, marked “ Danville,” upon the 
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agreement of parties, by counsel, marked “X,” also signed by 
counsel, upon the exhibits filed with the defendant’s answer, repli- 
cations to said answers, and the agreement marked “ B®,” signed 
by counsel, and the exhibits filed in the cause marked “ B!,” “ B®” 
“* Be” “ Bt.” “BS.” and “ B®.” and exhibit marked “ W. M. C,” and 
upon the injunction order of the Honorable Hugh L. Bond, judge, 
dated July 2nd, 1883, awarding a preliminary injunction, as prayed 
for in the bill, restraining John E. Hamilton, treasurer of Augusta 
county, from all further proceedings to levy upon, seize, or sell the 

property of the complainant company mentioned in the bill, 
112. and upon the motion of the defendants, by their counsel, to 

dissolve said injunction, and the cause was argued by counsel; 
upon consideration whereof the court is of the opinion, for rea- 
sons stated in writing and filed with the record, that the rolling- 
stock of the complainant company is not liable to taxation under the 
laws of Virginia, and was not so liable at any time during the pe- 
riod mentioned in the bill, viz., from the year 1870 to the year 1881, 
inclusive, the court being of opinion that it is personal property of 
a company whose situs is to be determined by the place of the domi- 
cile of the company, which is the city of Baltimore, in the State of 
Maryland. It is therefore adjudged, ordered, and decreed that the 
demurrer be overruled, and that the motion to dissolve the injunc- 
tion, awarded on the 2nd day of July,1883, be and the same is over- 
ruled, and the said injunction is ordered and decreed to be made 
perpetual ; and this cause is stricken from the docket, subject to any 
rights which either party may have under the paper marked “ B*” 
aforesaid. 


113 I, A. K. Fletcher, clerk of the circuit court of the United 
States of America for the western district of Virginia, at Har- 
risonburg, do hereby certify that the foregoing is a true transcript 
of the record in the case of the Baltimore and Ohio Railroad Com- 
pany against 8S. Brown Allen, auditor, and others, on file in my 
othece. 

In testimony whereof I hereunto set my hand and affix the seal 
of said court, at Harrisonburg, this lst day of November, A. D. 1854. 

[Seal of United States Circuit Court, Western District of Virginia. } 

A. K. FLETCHER, 

Clerk Circuit Court of the United States 
for the Western District of Virginia. 


114 Know all men by these presents that we, John P. Branch, 
Fred. R. Scott, and J. W. Scott, are held and firmly bound 
unto the Baltimore & Ohio Railroad Company in the full and just 
sum of five hundred dollars, to be paid to the said Baltimore & Ohio 
Railroad Company or their certain attorney, executors, administra- 
tors, or assigns; to which payment, well and truly to be made, we 
bind ourselves, our heirs, executors, and administrators, jointly and 
severally, by these presents. 
Sealed with our seals and dated this seventh day of April, in the 
year of our Lord one thousand eight hundred and eighty-five. 
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Whereas lately at a United States circuit court for the western dis- 
trict of Virginia, at Harrisonburg (Va.), in a suit depending in said 
court between The Baltimore & Ohio Railroad Company, as plain- 
tiffs, and S. Brown Allan, (then) auditor of public accounts of Vir- 
ginia, J. E. Hamilton, treasurer, & W. R. Smith, as defendants, there 
was rendered — against the said defendants; and the said defendants, 
through Morton Marye, now auditor of public accounts of Virginia, 
successor to said S. Brown Allan, having obtained an appeal and 
filed a copy thereof in the clerk’s office of the said court to reverse 
the decree in the aforesaid suit, and a citation, directed to the said 
Baltimore & Ohio Railroad Company, citing and admonishing them 
to be and appear at a Supreme Court of the United States to be holden 
at Washington the second Monday of October next : 

Now, the condition of the above obligation is such that if the said 
auditor of public accounts of Virginia, as appellant, shall prosecute 
said appeal to effect and answer all damages and costs if he fail to 
make his plea good, then the above obligation to be void; else to 
remain in full force and virtue. 
! JOHN P. BRANCH. [sEAt.) 
FRED. R. SCOTT. SEAL. | 
J. W. SCOTT. — 


Sealed and delivered in presence of— 


GEO. C. LAFFERTY. 


Appeal allowed and bond approved by— 
SAM. F. MILLER, 
Associate Justice Supreme Court U. S. 


8th April, 1885. 


115 The United States of America to the Baltimore & Ohio Rail- 
road Company, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of f the United States to be holden at Washington on the 
second Monday of October next, pursuant to an appeal filed in the 
clerk’s office of the circuit court of the United States for the western 
district of Virginia, wherein Morton Marye, successor to S. Brown 
Allen, auditor of public accounts of the State of Virginia, is appel- 
lant and you are appellee, to show cause, if any there be, why the 
decree rendered against the said appellant, as in the said appeal 
mentioned, should not be corrected and why speedy justice should 
not be done to the parties in’ that behalf. 

Witness the Honorable Samuel F. Miller, associate Jus stice of the 

Supreme Court of the United States, this eighth day of April, in the 
year of our Lord one thousand eight hundred and eighty-five. 


SAM. F. MILLER 


116 On this — day of , in the vear of our Lord one thou- 
sand eight hundred and eighty- —, personally appeared 
before me, the subscriber, ,and made oath that 


he delivered a true copy of the within citation to 
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Sworn to and subscribed the —, A. D. 188~. 


[ acknowledge due and legal service of the within citation, April 
27, 1885. 
HUGH W. SHEFFEY, 


Counsel for the Baltimore & Ohio Railroad Company. 


endorsed on cover: Western Virginia C.C. U.S. No. 223. Mor- 
ton Marye, successor to 8. Brown Allen, auditor of public accounts 
of the State of Virginia, appellant, vs. The Baltimore and Ohio Rail- 
road Company. Filed 30th April, LSS5. 
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MORTON MARYE, SUCCESSOR 'TO 8. BROWN 
ALLEN, AUDITOR OF PUBLIC ACCOUNTS 
OF THE STATE OF VIRGINIA, - Appellant, 
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THE BALTIMORE & OHIO RATLROAD COM- 
PANY, . . . i - Appellee. 


BRIEF OF COUNSEL FOR APPELLANT. 
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RAILROAD AND CANAL COMPANIES. 


19. Every railroad and canal company not exempted from taxation by virtue 
of its charter, shall report annually on the first day of June, to the auditor of pub- 
lic accounts, all of its real and personal property Ol every description as of the first 
day of February of each year, showing particularly in what county or corporation 


such property is located. and classifving the same under the following heads: 


First. Roadway and track, or canal bed. 

Second. Depots, depot grounds and lots, station buildings and fixtures and 
machine shops. 

Third. Real estate not included in other classes. 

Fourth. Rolling stock, including passenger, freight, cattle, or stock; baggage, 
mail, express, sleeping palace, and all other cars owned by or »velonging to the com- 
pany ; boats, machinery, and equipments; houses and appurtenances occupied by 
lock-gate keepers and other employees. 

Fifth. Stores. 

Sixth. Telegraph lines. 

Seventh. Miscellaneous property. 


Every such company shall also report, on or before the first day of June of each 
year, the gross and net receipts of the road or canal for the twelve months prece- 
ding the first day of February of each year, and in all cases the report shall be so 
made as to give the data on which the same is made. If such road or canal is only 
in part within the commonwealth, the report shall show what part is within the 
commonwealth and what proportion the same bears to the entire length of the 
road or canal, and shall apportion the receipts accordingly. The reports herein re- 
quired shall be verified by the oath of the president or other proper officer. Upon 


’ 


the receipt of every such report it shall be the duty of the auditor of public ac- 


—) 


counts to lay the same before the board of public works, who shall, after thirty 
days’ notice previously given to the president, treasurer, or other proper officer, 
proceed to ascer tain and aSSess the value of the property no reported, upon the best 
and most reliable information that can be procured; and to this end shall be au- 
thorized and empowered to send for persons and papers should it be deemed neces- 
sary A certi fied copy of the assessin« nt, when made, shall be imm« diately for- 
warded by the secretary of the board to the president or other proper officer of 
every railroad or canal company so assessed, whose duty it shall be to pay into the 
treasury of the state, within sixty days after the receipt thereof, the tax which may 
be imposed thereon by law. A company failing to make such report, or to pay the 
tax assessed upon its property, shall be immediately USSCSFE a. under the direction 
of the auditor of public accounts, by any person appointed by him for the pur- 
pose, rating their real estate and rolling stock at twenty thousand dollars per mile ; 


and «a tax shall at once be levied on such value at the annual rate levied upon the 
value of the other property for the year. Such tax so levied, as well as the sum 
required to be paid upon the. report hereinbefore mentioned, if the same be not 
pric at the tim prON ided herein, shall be collected by the treasurer of some county 
in VW hich such Cob pany oOWwlhs property, to whom the ancditor may deliver the us- 
sessment, or a copy thereof. The treasurer may distrain and sell any personal 
property of such company,and shall pay the taxes into the treasury within three 
months from the time of the assessment, or a copy as aforesaid may be delivered to 
him. The compensation of such treasurer to be the same as he receives for col- 
lecting other taxes in his county or corporation. 
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IN THE 
Supreme Court of the United States 


ORTON MARYE, SUCCESSOR TO 8S. BROWN 
\LLEN, AUDITOR OF PUBLIC ACCOUNTS 
OF THE STATE OF VIRGINIA, lppellaut. 


Vv 


THE BALTIMORE & OHIO RAILROAD COM- 
PAN X., lppe elles 


—_— 


BRIEF OF COUNSEL FOR APPELLEE. 


MORTON MARYE, 


Successor to 8S. BROWN ALLEN, Int IsSzE 


Auditor of Public Accounts of 


the State of Virginia, \ (; 
APPELLANT. \ upl CMe Out 
{ 


ve. | OF THE 


THE BALTIMORE & OHIO 4; : 
nited 
RAILROAD COMPANY, | states 


APPELLEE. 


7, 


BRIEF FOR APPELLEE. 


STATEMENT. 


The Baltimore and Ohio Railroad Company, a cor- 
poration under the laws or Maryland, 1826, chapter 
123, has for a number of years leased and operated 
certain railroads in Virginia, owned by Virginia cor- 
porations, viz: the Winchester and Potomac Railroad, 
the Winchester and Strasburg Railroad, and the Stras 
burg and Harrisonburg Rajlroad. The Valley Railroad 
Company, which owns the Valley Railroad from Har- 


risonbure to Lexington, Va., from April, 1874, to May, 
1876, leased its road to the B..& O. R. R. Co. There- 
after it did for a time lease to the Shenandoah Valley R. 


R. Co., but had operated its ownroad for some years 


prior to 1883, using therefor rolling stock obtained from - 


the B. & O. R. R. Co., and other Railroad Companies, 
at the usual mileage rates. These railroads together 
form a continuous line from Lexington, in Virginia, to 
Harper’s Ferry, in West Virginia. None of the Vir- 
ginia corporations owns any rolling stock, but the Bal- 
timore and Ohio Company employs its own engines and 
cars in operating the railroads leased by it, while the 


Valley Railroad Company obtains equipment as above. 


The way in which the B. & O. engines and cars are 
employed between Lexington and Harper's Ferry is 
clearly set forth in the affidavit of Wm. M. Clements, 
Master of Transportation, at pages 33 and 34 of the 
Record, which is evidence under the agreement, page 
28 of Record. His statement is in part as follows: 
‘<The rolling stock, consisting of engines and cars used 
in running over the four Valley lines, so-called, 
is the property of the Baltimore and Ohio Railroad 
Company, but this rolling stock is used interchange- 
ably upon all the lines of the Baltimore and Ohio Rail- 
road and its branches. There is no such rolling stock 
assigned permanently to the four lines above named or 
either of them in the Stateof Virginia. The trains in 
which the rolling stock is used on the four lines above 
named now start from Lexington, Virginia, and pass 
through the State of Virginia, over the four lines of 
railroad above named, into the State of West Virginia, 
and thence into the State of Maryland to the city of 


. 


. 


Baltimore, or if any of the cars are destined to west 

ern points, thence from Harper’s Ferry to the West, 
but the trains in which the ears are hatiled are run 
solid from Lexington, Virginia, (and formerly before 
the road was completed to Lexington from Staunton, 


Virginia.) to Baltimore. 


None of the rolling stock is assigned permanently 
to service in the State of Virginia, nor is any of the 
rolling stock .set apart to the four lines in that State, 
or to the four Valley lines at all; but such rolling 
stock is used interchangeably upon the main line and 
branches of the Baltimore and Ohio Railroad in the 
States of Maryland and Virginia, and indeed, also, 
upon the divisions of the Baltimore and Ohio Railroad 
in Pennsylvania and in States west of the Ohio river, 
just as the necessities of the service of the company 
require. Sometimes this rolling stock will be found 
on the main line, sometimes on the Pittsburgh Divis 
ion. sometimes on the Trans-Ohio Divisions, and there 
is none of it that is permanently set apart for use 


upon the four Valley lines in Virginia above described.” 


The engines and cars,so employed, the appellant 
claims, were and are subject to taxation, under the 
acts of the Virginia Legislature, mentioned on page 
t of the Record, which provide the mode of assess 
ing railroads and canals for purposes of taxation, and 
designate the property to be taxed as follows: ** Are 7, 
railroad and canal COMPANY nol exe mpted Srom lard 
tion by virtue of its charter shall report annually on 
the first day of June to the, auditor of public accounts 


all of its real and personal property of every descrip 


ee 


ee OG Open alge sgt me neg 
le EAR SO A li i Rate i ty 6 
eee ae Ped A 
Me ies A aS 


odie ak»; 


pias Hien apr . “* en . . " aor pean 


110n as OT THe Mrs (ii \ () renvorulary Or enen Vedr, 
. . 7 


corporation 


— 
on 
a 
— 
7] 
- 
va 


Sich property ~ mocated. and ClASSITVING fhe same 


, : . 
anda ry tine OLlloyv r head 
, 7 , ’ 
iT’s Ik i i\ Ti¢i isi mn ¢ i | aT | 
SePCOTC. Denot. L@tr®) ae. itis and lots. STATION 
1 ’ ; 
buildings and fixtum ichine shops 
ryyy + | } ‘ 
I}. +1, R liane ; ; r slay -B. —_— ' 7 7 frejo] 
OUPtLti. WULILTIIS. SLUCA, neitnaine’e paissenler, irei@ut, 
, } " _— . 
CATT IC OIr STOCK, tyne ace, MALI CXDIeSS, sleeping. palace, 


/ rj . / / ‘ i] - 
and all Whe7y Cars om7ned OVO helongind tothe COMPA, 


2 > an _ ‘ | ‘  - 

boats, machinery Bite equipments, nouses and appur- 
TIS at i hy | le 7 | mm « 

tenances occupied VY locK-LQate Keepers and other em 


ploy eS. 
Fifth. Stores. 
sixth. Telegraph Lines 


a4 


Seventh. Miscellaneous property. 


[It was to prevent the sale of its property under an 
assessment and levy made by the appellant’s predeces 
sor alleged to be in pursuance of the above act that 
the appellee brought its suit in the Circuit Court and 


obtained tl perpetual MLIUNCLION., 


The decision of the Cireuit Court rests on two 
grounds: (1.) That the acts of Virginia, under which 
the defendant had made an assessment and claimed 


the right to levy on the property, applied only to cor 


, a 


tom 


oon ed 


sit: 


’ 
porations chartered by the State of Virginia: and (2. 
Tha the S778 TO) the purposes OL taxation ot the ap 


pellee’s engines and cars was in Marviand, the appel 


lee 8s domicil. 


On the first ground. we need o refer to the opin 
ion ot the Court filed in this enase. on page 44 of the 


Record. That the Virginia Legislature never intended 


that the acts under which it is sought to assess the ap 
pellee's rolling stock, should apply to the personal 


property ota Cor] oration chartered Ly another State. 
seems perfectly clear not onl om the deseription of 
the corporations required tO report as companies “not 
exenipt from taxation 1 virtue f their charters,”” and 
from the requirement that the re port must state in what 
county the property is located, but also from the re 


quirement that the company report: ‘‘Fourth, Rolling 


stock. including passenger, Lrelgi nd all other cars 
| } » } . 4] , ._* - * 
owned DOV or HDeLOneNg to Tit TT) inv. here IS ho 
arati t ee) li Lk n in the St: all 
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Moreover. the Virginia law requires the Board of 
Public Works “TO asc tain and assess the value QO] the 
property so reported, upon the best and most reliable 
information that can be procured.”” Now the undis- 
puted evidence in this case is that no part’of the roll- 
ing stock assessed is used exclusively or even contin- 


uously within the State of Virginia, but that it is all 


used in traffic through Virginia, West Virginia and 
Maryland, and often through other States. Therefore, 
if the law in question is held to cover such a case as 
the present, we shall have the State of Virginia taxing 
at their full value engines and cars that merely pass 
through her territory. If she may do so, West Vir- 
ginia, Maryland, Pennsylvania and every other State 


through which the traffic passes may do the same. 


It is submitted that no act will be extended by con- 
struction so as to effect such a result. Weare not now 
discussing the right of a State to tax under a proper 
law the rolling stock of a railroad which has acquired 


a situs for taxation within that State. 


For the purposes of the present discussion such 
power may be conceded. But we submit that the 
present Virginia legislation is not adapted or intended 
to execute such a power. It enacts no rule as to the 
situs of such property, and provides no method of as- 


certaining it. 


(2) What is the STTUS of bhie property Af 


The authorities are clear that in the absence of legis- 
lation to the contrary, the sifus for taxation of the 
personal property of a corporation is at its domicil, 
which is the State of its creation, and within that 
State, in the town where it has its principal office or 
place of business. Burroughs on Taxation, 186; Orange 
& Alex. R. R. Co. o. Alexandria, 17 Grattan, 186; Phila. 
Wil. & Balto. R. R. Co. ». Appeal Tax Court, 50 Md. 415; 
Appeal Tax Court ». Pullman P. C. Co., 50 Md., 452: 


~t " wt AS) dere, _— 
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an 


Appeal Tax Court ». Northern Central Rwy. Co., 4 


Md., 417; St. Louis o. The Ferry Co., 11 Wall; 425; 


Hays r. The Pacifie Mail Steamship Co.. 17 How.,. 5 

Pacitic R. R. Co. +. Cass County et al.. 638 Mo.. 381. 
JOHN K. COWEN. 
HUGH W. SHEFFEY. 
HUGH L. BOND, JR.. 
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UNITED STATES VS. JOSEPH ©. IRWIN BET AL. l 
l In the Court of Claims—Filed September 30, 1886.—J. R. 


JOSEPH C. IRwIN AND JAMES T. THORNTON, ) 

survivors of the firm of J. C. Irwin & Co. |! 
re. 

THe UNITED STATEs. | 


I —- Petition. 


To the honorable the judges ot the Court of ¢ ‘laims: 

The petition of Joseph C. Irwin and James T. Thornton shows as fol- 
lows, to wit: 

1. The firm of Joseph C. Irwin & Co. was for many years engaged in 
freighting across the plains, and was composed of your petitioner and 
Ulysses Turner, who departed this life about the 20th day of May, A. D. 
1879, whereby said firm was dissolved. 

2. That in the month of June, 1857, said firm made a contract with 
Livingston, Kincaid & Co., merchants in New York City, who were also 
carrying on business in Salt Lake City, and one of whose partners was 
sutler to a regiment of the Army, to transport from Atchison, Kansas, to 
Salt Lake City, one hundred tons, or seventy-five wagon loads, of mer- 
chandize, at the rate of twenty-five dollars per one hundred pounds ; that 
a portion of said contract, to wit, twenty-five wagon loads, was sub-let 
by J. C. Irwin & Co.; that .all of said trains were loaded and started in 

good condition and well equipped, and were making eighteen to 
2 twenty miles per diem, and reached Rocky Ridge about the 4th or 
5th day of October, A. D. 1857. 

3. The equipments of J.C. Irwin & Co., and owned by them, consisted 
of fifty-one wagons, one whereof was loaded with provisions and the fifty 
with the merchandize ; each wagon had twelve head of oxen with chains, 
vokes, and all necessary fixtures in good order, and each wagon had two 
new Orsenburg sheets, some of them having a third one, having goods 
specially liable to damage from water, and the freighters being liable for 
all such damages. J.C. Irwin, the senior member of the firm, was per- 
sonally in charge of the trains, having a wagon-master and four assistants, 
with a full complement of drivers. 

4. At Rocky Ridge said Irwin met Capt. Wm. F. Magrath, of the United 
States Wagon Road Expedition, under charge of Gen. Lander, who was 
encamped fifty miles to the north on the waters of Wind River Mountain. 
Desiring to see Gen. Lander and to leave with him a few jaded animals, 
and let the trains have a few days’ rest, they were drawn to the side of 
the road and grazed for four days whilst Mr. Irwin was gone to Gen. Lan- 
der’s camp. 

5. On the 9th of October said Irwin returned from Lander’s camp and 
found Lieut. Col. C. F. Smith camped near by him with a detachment of 
the 10th United States Infantry, who directed that no trains should go in 
advance of him, and ordered said Irwin not to proceed without further or- 
ders. Similarorders were given to the other private freighters, merchants’ 
trains. | 

6. That after about one week had elapsed, Lieut. Col. Smith moved 
forward with his command and required the merchants’ trains to follow in 
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the rear and move‘under his orders, and then, marching, they reached a 
point within two or three miles of South Pass, on the 16th or 17th of Oc- 
tober, where Lieut. Col. Smith required them to wait for further or- 
ders. 
3 7. That learning that Col. Johnson, commanding the expedition, 
was encamped near by, the said Joseph C. Irwin, on October 19th, 
addressed a letter to him protesting against military detention, and insist- 
ing on the right to withdraw the trains from military control and to pro- 
ceed with them on the mareh under his own management. ‘This applica- 
tion being refused by letter of the same day, said Irwin ealled personally 
upon Col. Johnson and ex plained that to move his merchant train of sev- 
enty-six wagons in all (including the sub-contractors) would be destructive 
to his stock, and cause great delay in reaching Salt Lake City, if not pre- 
vent his doing so at all; that his contract required delivery within a rea- 
sonable time ; that until delivery the freight charges could not be collected, 
and that there Was ho reason for apprehending violence from the ° Mor- 
mons. ut Col. Johnson peremptorily refused, on the ground of military 
necessity, and issued an order dated October 22d, requiring a list of em- 
plovés and their occupation, and a daily report to Lieut. Col. Smith of the 
10th Infantry. 

8. That shortly thereafter the march was resumed under military direc- 
tion, and an order made fixing the position of each train in the line 
of march, that of the merchant trains being at the rear end of the column, 
and their stock being interchangeably used to supplement the teams of the 
Government trains, they were compelled to stand yoked a great deal longer 
than they were traveling, and in addition to this had less time for grazing, 
and being in the rear, the merchant trains got into camp last, and the grass 
in reach had by then become generally consumed. 

That in consequence of this enforced movement with a long column 
much less progress was made, though waste on the stock was much greater ; 
that the detention and delay incident to the movement of the column 

threw them into the storms of winter, with bad roads, and the grass 
4 covered by-snow, and a large amount of the stock perished and 
those which survived were greatly depreciated. 

9. That the column in motion was. from ten to fourteen miles long, 
and petitioner’s train was near the end thereof; that the orders required 
to be ready to move at 9 o’clock, it would frequently be after noon before 
his teams could start on the road, and it was not unusual that the head of 
the column would go into camp before the merchant train could start, 
though in the mean time the cattle had to be yoked up. The deterioration 
of the stock was very rapid, and as they died off the remaining stock had 
to draw one sect of wagons and go back and draw up another set, and this 
condition necessarily grew worse and worse, as is illustrated by the fact 
‘that so great was the difficulty of making the last thirty miles to Fort 
Bridger that many of the merchants’ wagons were not gotten up until 
twenty days after the encampment. 

That whilst the army was on the march, and just before the impress- 
ment of the petitioner’s trains, the Mormons had destroyed the trains of 
the Russells, which were transporting a portion of the Government sup- 
plies, and the importance of having the merchants’ trains in hand from 
which to supply the army was imperative, and upon the arrival of the 
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army at Fort Bridger on November 25th, 1857, petitioner's animals being 


dead or exhausted, he delivered the freight to Livingston. of the firm of 
Livingston, Kineaid & Co., receiving his freieht pro rata for the distance 
traveled only, and thereby lost two and 25-100 dollars freight per one 


hundred pounds on one hundred tons of goods, which, except for this im- 
pressment and detention he could easily have earned without detriment to 
his animals; and the army was supplied with tools and other hardware, 
shoes, clothing, blankets, medicines, ewroceries, and other necessaries. to re- 
place the stores burned in Russell’s train. 
lO. That whilst the petitioners knew thev had nothing to fear 
irony the Mormons. and received m=stirninces to that effect auf South 
Pass through Major Benj. Ficklin, vet they have never questioned the 
good faith and sound poliey of the colonel commanding in assuming mil- 
itary control of these trains, both tor the purpose of having the supplies 
in reach and of keeping them trom the Mormons whilst in a threatening 


These petitioners were, however, engaged in lawful business, and were 
acting lawfully, and although the condition of affairs in Utah were menac- 
ine, vel nite reourse with thre \lormons ha not been interdicted, and there 
Wis ho existing Stal of hostilities : and if military policy forbade the 
transfer of merchandize to Salt Lake City the trains might have been per- 
mitted to remain at South Pass. 

The loss to the firm of J. C. Irwin & Co. consisted of the following 
items and Ol the additional CA PChses made directs and absolute ly Leces- 


sary by the militarv intervention and tinterterences. to wit 


14) lig nal aol work ‘ attie. lost ith death ana absolt tely bbal done dat $63.00 


per head ror mignon , SLI, 718, OO 
Depreciation on 279 head of same, at $13.00 per head, same being sold at 

850.00 alll any - age Fe ep 3, 627. 00 
} mules. absolutely lost, at 8150.00 , so aires jo), UU 
| muie oe S250.00 re kip etn len 250. OO 
tlire of 55 hands, for 24 months of delay, at 850.00 per month on 6, 87>, OO 
( ost of provisioning same » eece* pee » ' pe eee . 2, 857. 00 
Wages of wagon-master, bired at 8200.00 per month, round trip....... 600. UU 
Wages of 4 assistant wagon-masters, hired at 350.00 per month, round 

trip siiecaee <i ee ae re - a a ee . " , HOU, UU 
ol wagons, with covers, vokes, bows, and chains, complete, to wit, 30 at 


simi) (i) 


Zl at S195.00. 


>». 400, OO 
}. OUD. iit} 


Detention and want of use of amount of ire lit ly] Of So UU To 6 months, 
BS BO BOP COM cdc cacecd sosccoes sescee ese: are ee es 1, 800, 0O 
} horses lost on wav back to Missouri. at S1U060.... :, oS cael alae SLs. OO 
el ap eae elite ee S30, 4600, 50 
(} Which sum represents onlv the direct and immediate loss. and 


does not include any compensation for the personal services of the 
petitioner, J. C. Irwin, nor for the consequential loss of freight between 
kort Bridger and Salt Lake City. : 

11. That in the 36th Congress, to wit, on June 22d, 1860, a bill passed 
the House of Representatives, upon a favorable report of Mr. Stanton’s, 
from the Committee on Military Affairs, referring this claim, and those of 
the other merchant freighters, to this court for adjudication, with the right 
of appeal to the Supreme Court, and was reported to the Senate, but on 
the last day of the session, to wit, June 25th, 1860, it was put upon its 
passage In the Senate. but on motion made it was referred to the Committee 
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on the Judiciary, and thus lost. The agitation over the Presidential elec- 
tion, the secession movements, and the war between the States, engrossed 
the attention and legislation of the country, and during the war period, 
and for some time thereafter, your petitioners were engaged and personally 
occupied in contracts with the Government for transporting supplies to 
Fort Leavenworth and points west, which prevented active attention to 
this claim, though bills were introduced in the 47th and 48th Congresses, 
some favorable reports made thereon, with the usual fate of Congressional 
legislation. 

12. That in the first session of the Forty-ninth Congress an act was 
passed and approved July 8th, 1886, referring this claim “with all papers 
relating thereto” to the Court of Claims for adjudication, according to 
law. on the proofs heretofore presented, and such other proofs iis may be 
adduced, and report the same to Congress, 

13. That no assignment or transfer of this claim, or any part thereof, or 

interest therein, has been made; that claimants are justly entitled 
7 to the amount herein claimed from the United States, after allow- 

ing all just credits and offsets, and he believes the facts stated in 
this petition to be true. 

W herefore your petitioners pray that vou will investigate this case in 
pursuance of the act of Congress referred to, and that you will adjudicate 
that the amount due to your petitioners isthe sum of thirty-nine thousand 
four hundred and sixty dollars and fifty cents. 

JOSEPH C. IRWIN, 
i tition a 

KARLE & PuGH, 

PP is’ A tt ys, 

J. W. DENVER, 

OF ('ounsel. 


STATE OF MIssourt, | 
Kansas City. 


Before me personally appeared Joseph C. Irwin, the above-named peti- 
tioner, and made oath that the matters averred on his own personal know]l- 
edge in the foregoing petition are true, and those stated upon information 
and belief he believes to be true. 

[SEAL. | | DD. H. Ceci, 

Notary Public. 

C‘ommission expires ( ct. 16, 1 RSS. 


| PuBLIc—No, 121.] 


AN ACT referring to the Court of Claims the claims for property seized by General 
Jobnston on the Utah expedition for examination and report. 


Be it enacted by the Senate and House of Lepresentatives of the United 
States of America in Congress assembled, That the claims of Joseph C. 
Irwin and Company and C, A. Perry and Company, freighters, for prop- 
erty claimed to have been taken and impressed into the service of the 

United States in the year eighteen hundred and fifty-seven, by orders 
8 of Colonel Albert Sidney Johnston, in command of the Utah ex- 
pedition, as well as for property alleged to have been sold to the 
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Crovernm lit, be, anc the saine are hereby. referred, with all the papers 
relating thereto, to the Court of Claims for adjudieation, according to law, 
oon) the proots heretofore presented, and sii hy othe I" proots ils may he acl- 
clueed. anc re port the same to ¢ oneress, 


Approved July S. IRR6. 
DEPARTMENT OF STATE, July 23, 1886. 


SEVELLON A. BROWN. 
Chiet Clerk. 


And now comes the Attorney-General, on behalf of the United States, 
and answering the petition of the claimant herein, denies each and every 
allegation therein contained : and asks judgment that the petition be dis- 
missed, 

And as to so much of the said petition as avers that the said claimants 
have at all times borne true faith and allegiance to the Government of the 
United States, and have not in any way voluntarily aided, abetted, or 
orlve hn encouragement to rebellion against the sai Crovernment, the Attor- 
ney-General, in pursuance of the statute in such case provided, denies the 


<aid allegations, and asks judgment aceordingly. 
Ronerr A. Howarp., 
Assistant Attorney-Ge neral. 
it) [| Domus bindings of toed and econel imMiOT at, hover. — hiiled ia hy is 


IX 5 


FINDINGS OF FACT, 


This case having been heard by the Court of Claims, the court, upon 


the evidence, find the taets to be as follows 
I. 


The firm of J. C. Irwin & Co., at the time of the occurrences herein- 
after set forth, was composed of Joseph C. Irwin, James T. Thornton, 
and Ulysses Turner. Ulysses Turner died May 20, 1879. The said 
firm was for many vears engaged in freighting across the plains. 


LI. 


In June, 1857. this firm made a contract with Livingston, Kincaid «& 
Co., merchants in Salt Lake City, to transport from Atchison, Kansas, to 


Salt Lake City, 75 wagon loads of merchandts 


Tf. 


Thereafter, and late in the summer of 1857, plaintiffs started their trains 
from Atchison, Kansas, on the way to Sait Lake City, Utah. 
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Progressing successfully upon their journey, the trains reached Rocky 
Ridge early in October. The animals were in good condition, and the 
trains were making from 18 to 20 miles per day. At this point they 
were met by United States troops, under command of Lieutenant-Colonel 
Smith, who ordered the trains to proceed no further without his permission. 


v. 


Lieutenant-Colonel Smith was under command of Colonel Albert Sidney 
Johnston. The latter joining the former’s command a few days after the 
order recited in Finding LY, issued the following order: 


HEADQUARTERS ARMY OF UTAH, 
Nouth Pass. October 19. 1857. 
Sir: The colonel commanding directs me to inform vou, in reply to 
your letter of to-day, that no goods or supplies of any kind will be per- 
mitted to pass this army for Salt Lake City, or other points oceupied by 
the Mormons, so long as they maintain a hostile attitude to the Govern- 
ment of the United States. 
Tan, sir, very respectfully, your obedient servant, 
I’, J. PORTER, 
Assistant Adjutant- General, 


To J. C. Irwin, Esq. 


LI V i. 

October 24, the following order intended to carry out the order of Oc- 
tober 19 (set forth in Finding V) was promulgated : 

(1) The following will be the position of the trains during the march 
from this point (Rocky Ridge) : 

Headquarters of the army. 

2. Infantry battalion. 

}. Volunteers. 

4. Squadron of dragoons. 

). Supply train in charge of Mr. Riee. 
Supply train in charge of Mr. Goodwin 
7. Supply train in charge of Mr. Harper. 
&. Supply trainin charge of Mr. Shepherd. 
). Sutlers, Fifth Intantry. 

). Sutlers, Tenth Infantry. 

11. Sutlers, Second Dragoons. 

12. Gilbert and Gerrish. 

(2) On arriving in camp each train will be parked in the usual manner ; 
the ox trains about 60 yards from each other—they forming the three or 
four sides of a rectangle—as may be convenient. 

(3) The following will be the disposition of the troops during the march : 

The infantry guards in the rear of its train. 

The volunteers in the rear of its train. 

The dragoons in the rear of its train. 


ae 
. 
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Company D, Tenth Infantry, oppos site supply train No. 2. 
Volunteers - posite supply train No. 4. 
Company A, Tenth Infantry, opposite sutle: 
Tenth Pr Bas 
A non-commissioned officer and six privates will accompany each de- 
tachment of infantry. 
A like detail will serve as an escort to the commanding officer. 
The r ‘mainder ot the mounted force will mareh 1 tront and in the rear 
of the whole train, the companies alte rnatineg 
Companies A and D, Tenth Infantry, will also alternate in position. 
(4) In case of attack the teamsters are expected to stand to their wagons 
and use iheir fire-arms from them. 
The commanders of detachments will act as the circumstances seem to 
call for, sending instant information to the commanding officer, who will 
habitually in front, as well as to the other commanders of detachments. 
bv order of Brevet Colonel Smith : 
J. McNAB, 
First Lieutenant Tentli Infantry, Acting Adjutant. 


Plaintitts did not seek or desire military protes tion, anc requested (‘ol- 
onel Johnston to be allowed to proceed Ov their journey, us they were not, 
in their opinion, in danger from the Mormons; this request was denied. 


VI. 


Plaintiffs were required by the commander to have their teams yoked 
and ready by ten inthe morning, and they often had to stand for two hours 
in consequence of delay in the general movement. The teams always got 
into camp late, and consequently were grazed at great disadvantage. They 
also were limited to a defined and contracted space assigned them, and were 
not permitted by the military authorities to go beyond this space. The 
animals belonging to the Army arrived first at camp and were posted on 
the best grass. As a necessary result freighters’ teams were insufficiently 


fed. 
12 VIII. 


Plaintiffs’ animals were often used to aid in hauling the Government 
trains, and thus did extra work on insufficient food. The orders requiring 
plaintiffs’ trains to move with the Army column necessarily impeded their 
progress and held them back until the bad weather set in. 


iA. 


For the reasons set forth in the preceding findings, plaintiffs’ stock be- 
came greatly reduced in flesh and many died from overwork and starva- 
tion. 

> «i 

Plaintiffs’ trains were loaded with goods and merchandise notorionsly 
intended for trade with the Mormon inhabitants of the Territory of Utah, 
who were then in avowed rebellion and in threatened war with the Gov- 
ernment of the United States, but plaintiffs were ignorant of this state of 
affairs upon starting and until arrival at Rocky Ridge. 
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R. H. and James Porter were also freighters like plaintiffs. They also 
were detained at the same time. under substantially the same circumstances 
as those hereinbetore sel torth * an act for their reliet Is found in volume 


24 of the Statutes at Large. at page 9OO. 
SES. 


By reason of the circumstances hereinbefore set forth, plaintiffs directly 


suffered loss in the sum of $21,600. 
CONCLUSION OF LAW. 


Upon the foregoing facts the court finds as conclusion of law that the 
plaintiffs recover the sum of 821.600. 


I ) \‘— Final jpudgme nt, 


AF 


At a Court of Claims held in the city of Washington, D. C., on the 
27th day of February, A. D. 1888, judgment was ordered to be entered 
as follows: 

The court on due consideration of the premises find for the claimants, 
and do order, adjudge, and decree that the said Joseph C. Irwin and James 
T. Thornton, as survivors of the said firm of J. C. Irwin & Co., do have 
and recover of and from the United States the sum of twenty-one thou- 
sand six hundred dollars ($21,600.00), 


| i V .— Application of de fendants tor. and ahHowanes of. appeal. 


From the judgment rendered in the above-entitled cause on the 27th 
day of February, 1888, in favor of claimants, the defendants, by their 
Attorney-General, on the 6th day of March, 1888, make application for, 
and give notice of, an appeal to the Supreme Court of the United States. 

Ropert A. Howarp, 
Assistant Attorney-General. 

Filed March 6, 1888. 

Allowed in open court. 

WitnraAm A. RICHARDSON, 
Chief Justice. 


15 V1. 
In the Court of Claims. 
JosepH C. IRWIN AND JAMES T. THORNTON, ) 


survivors of the firm of J. C. Irwin and Com- | 
pany, No. 15215. 


Vs, | 
THe UNITED STATEs. 


I, John Randolph, assistant clerk of the Court of Claims, do hereby 
certify that the foregoing are true transcripts of the pleadings in the 
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above-entitled cause, of the findings of fact by the court, and the con- 
clusion of law thereon; of the final judgment of the court, of the appli- 
cation of defendants for, and allowance of, appeal to the Supreme Court 
of the United States. 

[n testimony whereof I have hereunto set my hand and affixed the seal 
of said court at Washington; this eighth day of March, A. D. 1888. 

|SEAL. | JOHN RANDOLPH, 

Ass’t Clerk Court of Claims. 


(Indorsement on cover:) No. 1384. The United States, appellant, vs. 
Joseph C. Irwin and James T. Thornton. survivors of the firm of J. C. 
Irwin & Company. Court of Claims. Kiled March 9, 1888. 
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TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER ‘TERM, 1887. 


No. 1385.. 


THE UNITED STATES, APPELLANT, 
Vs. 


CHARLES A. PERRY, ELIAS H. PERRY, AND JOHN D. HAR- 
PER, OF THE FIRM OF CHARLES A. PERRY & CO. 


APPEAL FROM THE COURT OF CLAIMS. 


FILED MARCH 9, 1888. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER T'ERM, 1887. 


No. 1385. 


THE UNITED STATES, APPELLANT, 
Vs. 


CHARLES A, PERRY, ELIAS H. PERRY, AND JOHN D. HAR- 
PER, OF THE FIRM OF CHARLES A. PERRY & CO. 


APPEAL FROM THE COURT OF CLAIMS. 
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UNITED STATES VS. CHARLES A. PERRY ET AL. ° | 
| (‘ourt of Claims of the United States. December term. 1886. 


CHARLES A. Perry, Evias H. Perry, AND JOHN ) 
1). Harper, of the firm of Charles A. Perry & Co., | y : 
per, ee , No. 15213. 


Ss. 


THe Uwnrrep STATES. 
| — Petition—Filed October 12. 1886.—/.: RR. 


To the honorable the (Court of Claims: 

The petition of Charles A. Perry & Co. respectfully shows: 

|. That in August, 1857, Charles A. Perry, Elas H. Perry, and John 
1). Harper were partners, doing a general merehandise business as such, 
at Salt Lake City, Utah Territory, under the firm name of Charles A. 
x rry Ww C'o, 

2. That on or about of the 13th day of August, 1857, said firm started 
three ox trains—two of twenty wagons each und one of elghteen wagons ; 
also five wagons drawn by mules—from Fort Leavenworth, Kansas, to 
Salt Lake City, Utah Territory. There were in this train, belonging to 
suid firm, seven hundred and hity head of cattle, thirty-seven head of 

mules. seven head oO horses, and sixty-three wagons, accompanied 
2 bv Ellias H. Perry, one of said firm, and a sufficient number of 

wagon masters, teamsters, and employés, all well equipped and 
suited for service and travel. 

3. That J. C. Irwin & Co., merchant freighters, with thete trains, and 
petitioners, with theirs, were making the journey across the pla'ns to- 
vether, bound tor the same destination. The said .. C. Irwin was in 
charge of his own train and was the spokesman and general director of 
their combined trains. 

!. That said trains, without any material loss, proceeded upon their 


journey at the rate of eighteen to twenty miles each day until they reached 


Rocky Ridge, about the 4th or 5th of October. Here the said J. C. [rwin 
met W. F. McGraw and James Saunders, of the United States Wagon- 
Road Expedition. The said Irwin being well acquainted with Saunders 
and MeGraw and with General Lander, whom he was informed by them 
was encamped about fifty miles distant, upon the invitation of the said 
McGraw, and for the purposes of recruiting and rest, decided to go over 
to General Lander’s camp. The said Irwin accordingly had the entire 
train drawn off the road until he and McGraw returned from a visit to 
General Lander’s camp, which he did in about four days—the 9th of 
October. Upon Irwin’s return to his train he found Colonel Smith, of 
the 10th Infant’y, sent out to stop the supply trains and to prevent the 
Mormons from capturing them. Colonel Smith directed the said J. C. 
Irwin, for himself and the merchant trains with him, not to proceed until 
further orders. About a week later Irwin and petitioner’s train moved 
under orders of Colonel Smith, marching in the rear of his detachment 
until about the 17th of ¢ ctober,. when a pomnt two or three miles east of 
South Pass was reached. 
5. That at the last-named place the said J. C. Irwin, learning that 
Colonel Johnston was in command of the expedition, advised Col. 
3 Johnston that he had no fears from the Mormons, and protested 
in his own behalf, and in behalf of petitioners, against the military 
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detention, and insisted on the right to withdraw the trains from military 
control. Colonel Johnston refused all requests to withdraw, saying that 
the presence of petitioners’ train in the Army was a “ military necessity,” 
and replied as follows to a communication of the said J. C. Irwin of Octo- 
ber the 19th, 1857. Upon the subject of the withdrawal of the merchant 
trains : 
‘HEADQUARTERS ARMY OF UTAH, 
“SoutHu Pass, EN ROUTE TO SALT LAKE Clry, 
(jet LOth. S57. 


- 
“Sir: The colonel commanding directs me to inform you, in reply to 
your letter of to-day, that no goods or supplies of any kind will be per- 
mitted to pass the army for Salt Lake City or other points 1n possession 
of the Mormons, nor any communication whatever to be had with them, s 
long as they manifest a hostile attitude to the Government of the United 
States. 
(Sioned) I’, &. PORTER, 
| “Asst Adj’t Genll. 
“To J.-C. Irnwin, Esq.’ 
That in pursuance to the above the following order was issued : 
‘HEADQUARTERS OF THE ARMY OF LTAR, 
“SoutrH Pass, EN ROUTE TO SALT LAKE City, 
“Oct, 22nd, 1857. 
“T am ee by the colonel commanding to call upon you to furnish 7 
Brevet Col. C. F. Smith, 10th Infantry, as soon as practical, the names 
and the splion ofthe men in your employ and in any way or manner 
; accompanying your trains. He also directs that all men be taken in charge 
and sent under safe escort to Colonel Smith who m: iV Visit your camp or 
! be found loitering in. the vicinity, if not personally known to belong to 
| any of the trains. All persons, no matter who they are, coming from 
if a distance will be escorted in like manner to that officer. He likewise 
a cautions you against permitting your men to leave camp for any length 
| of time during the day, and requires you to report their presence 
a 4 or absence every morning. He forbids all communreations or 
; | messengers being in advance of this expedition except by permis- 
a sion of the commanding officer, Colonel Smith—the application to be made 
| | in writing. a 
i] I am, sir, very respectfully, your obedient servant, 


“i, J. PORTER, 
; ‘Ags’f 4 dj t (re sy dogg 
In pursuance to the Jast-mentioned the following order was issued by 
Brevet Colonel Smith: 


“Otheial. 
“ HEADQUARTERS Batr. 1OTH INFANTRY, 
“Camp NEAR Soutu Pass, U. T., Oet. 24th, 1857. 
“The following will be the position of the trains during the march / 


from this point: (1) Headquarters of the got (2) Infantry battalion ; 
(3) Volunteers ; (4) Supply train in charge f Mr. Rice ; (5) do. do. Mr. 
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Goodwin ; (6) do. do. Mr. Harper; (7) do. do. Mr. Shepperd ; (8) Sutlers, 
oth Infantry ; (9) do. do.; (10) 2nd Dragoons; (11) Gilbert & Garrish. 
(12) On arriving in camp each train will be parked in the usual manner— 
the ox trains about HU yards from each oth ¢ they forming the three sides 
of a rectangle, as may be convenient. 111) The tollowing will be the 
disposition of the troops during the march: The infantry guard in the 
rear of its trains; the volunteers do. do.; the dragoons do. do.; Company 
1), 10th Infantry, opposite sutlers ; 
otheer ana SIX privat - will auccomh pany each 7 tachment of infantry. \ 


’ 


it} | nmneryv. A non-cominpissioned 


like detail will serve as an escort to tie commanding otheer. The re- 
mainder of the mounted foree will march in front of and in rear of the 
whole train, the companies alternating. Companies A and D, 10th In- 
fantry, will also alternate in position. ay In case of an attack the 


reamesters are expected ce stand tO ther wacons and tise ther hre-arms 


irom them. Dhe commanders Ol det ichiihents will act as the CIrcuni- 


' 


stances seem to eall for, s nding instant information to the commanding 
othe rs, who will be habitually in Iront, as ell as the oth r commanders 
2) detachments. 

+e By order oft Bre vet Colonel Smith. 


Sioned) J. Mi N Ln, 


Sf @ f- j : s] / : ’ da 
is fj j al Lilisim/ P A. A. 


) 6. That in accordance with the for 


' 


egoing orders petitioners’ 
merchant train, consisting of seven hundred and fifty head of cattle, 
thirtv-seven head of mule 5, SCVCHI head of hors =. ana =1xty-three Wagons, 
were impressed into the service of the United States Government. 
7. The petitioners’ horses, mules, and cattle were used indiseriminately 
with those of the army; that, owing to the vast number of cattle and 
mules brought together in a small space and the orders of march assigned 
the trains, if was impossibl for the trains in the rear (this bemng the posi- 
tion assigned petitioners) of the arn, to vet suthecient torage, which. to- 
gether with many other hardships, caused the death and loss to petitioners’ 
oft many ot their mules, cattle, and horses. 

%. That the position assigned petitioners’ train in the line of march pre- 
vented it from getting sufficient forage, for the want of which, from the 
19th day of October, 1857, the day of the issue of said order of Colonel 
Johnston, to the 26th day of November, 1857, when the army arrived at 
Camp Scott, five hundred and sixty head of cattle, thirty-four head of 
mules, and five head of horses died in consequence of petitioners’ train 
being required to march and camp with the army. The loss of said mules, 
horses, and oxen caused the abandonment of thirty-five wagons. In ad- 
dition to the above, petitioners suffered the loss of their personal services 
and the services of their wagon-masters, teamsters, employés, and. other 
expenses incident to the delay occasioned by military interference and con- 
sequent destruction oft property. 

9. That an itemized statement shows the losses of petitioners to be as 
follows: 


56D enttte, 08 SURG POP BORE ceo cuts cccces cece secces scopes Jc pecs cece c6ecee 
36 Gaetan, O6 BESS PSE BORE. c0nc cocede cece c08s cove cece en ane ene, 
5 hecees, 6 SHIG.CS MOF BORG coccs cwccne cdccce cccccs coccpees caccenesséeone 750. 00 
> WER, BE Gees CS GEE cacncce cab eee cadets cocece cocdeeccedannedesecbas 7, 000, CO 
Personal service, teamsterse, incidentala, etc... .. 2. ..ccck coccce ccccce cecces +, 000, 00 


$60, 650. 00 


Se ae eS ee oe 


4 UNITED STATES VS. CHARLES A. PERRY ET AL. 


6 10. That said loss occurred from the negligence in no respect of 

petitioners, but from causes arising by what was termed “ military 
necessity ” by Colonel Johnston, which induced the latter to issue an order 
keeping petitioners’ train, as a supply train, in reach, and to prevent any 
possible communication with the Mormons, who were at that time in a 
threatening attitude towards the United States Government. 

11. That a bill passed the House of Representatives in Thirty-sixth 
Congress referring petitioners’ claim to this honorable court, but failed to 
pass the Senate. In the Forty-ninth Congress the following act was passed 
referring this claim to this honorable court : 


(Pustic. No. 121. 


AN ACT referring to the Court of Claims the claims for property seized by General 
Jobuston on the Utah expedition for examination and report. 


Be it enacted by the Senate and Llouse of Penresentatives of the United 
States of America in Congress assembled, That the claims of Joseph Cc 
Irwin & Co. and C, A. Perry & Co., freighters, for property claimed to 
have been taken and impressed into the service of the United States in the 
vear eighteen hundred and fifty-seven, by orders of Colonel Albert Sidney 
Johnston, in command of the Utah expedition, as well as for property 
alleged to have been sold to the Government, be, and the same are hereby, 
referred, with all the papers relating thereto, to the Court of Claims for 
adjudication, according to law, on the proofs heretofore presented and such 
other proofs as may be adduced, and report the same to Congress. 

Approved duly S. LSS6. 


12. No other action than as aforesaid has been had on this claim in 
Congress or In any of the Departments. 

13. That petitioners are the only owners of this claim and the only per- 
sons Interested therein, and no assignment or transfer of any part thereof 

has been made. 
14. ‘That petitioners are herein justly entitled to the amount 
herein claimed from the United States, after allowing all just 
credits and offsets. They are citizens of the United States. They believe 
the facts as stated in this petition to be true. 

15. Wherefore your petitioners pray that your honorable court will 
investigate the case in pursuance of the act of Congress referred to, and 
that you will adjudicate that the amount due to your petitioners is the 
said sum of $60,650.00. 

CHARLES A. PERRY. 

J. W. DENVER, 

Att’y for Petitioner. 

J. G. ZACHRY, 

EARL & PuaGa, 

Of Counsel. 


Charles A. Perry, being duly sworn, deposes and says: I am the Charles 
A. Perry named as one of the petitioners in this case. I have read the 
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above petition, and the matters therein stated are true to the best of my 
knowledge and belief. 
CHARLES A. PERRY. 
this 7th day of October, 1886. 
Pui. RoGErs, 
(Th: County Court. 


Subseribed and sworn to before me 
[SEAL. | 


‘ 1 1.—General traverse.—Filed. 

And now comes the Attorney-General, on behalf of the United States, 
and answering the petition of the claimant herein, denies each and every 
allegation therein contained ; and asks judgment that the petition be dis- 
missed, 

And as to so much of the said petition as avers that the said claimants 
have at all times borne true faith and allegiance to the Government of the 
United States, and have not in any way voluntarily aided, abetted, or given 
encouragement to rebellion against the said Government, the Attorney- 
General, in pursuance of the statute in such case provided, denies the said 
allegations, and asks judgment accordingly. 
Roperr A. Howarp, 

. Lssistant y ltlorney- Ge le ral, 


‘) SED osu hindinas of tact and COM lusion of law. 
FINDINGS OF FACT, 


This case having been heard by the Court of Claims, the court, upon 


the evidence, find the tacts to be as follows 


In August, 1857, Charles A. Perry, Elias H. Perry, and John D. 
Harper were partners, doing a general merchandise business as such, at 
Salt Lake City, Utah Territory, under the firm name of Charles A. Perry 
W Co. 


II. 


About the 13th August, 1857, this firm started three ox-trains—two of 
twenty wagons each, and one of eighteen wagons, with five wagons drawn 
by mules—from Fort Leavenworth, Kansas, to Salt Lake City, Utah 


Territory. 
[I]. 


The trains reached Rocky Ridge early in October, 1857, and were 
progressing successfully on their journey. The animals were in good con- 
dition, and making 18 to 20 miles per day. At this point they were 
met by United States troops, under command of Lieutenant-Colonel Smith, 
who ordered the trains to proceed no farther without his permission. 
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Lieutenant-Colonel Smith was under command of Col. Albert Sidney 
Johnston. The latter, joining the former’s command a few days after the 
order recited in Finding II], issued the following order: 


HEADQUARTERS ARMY OF UTAH, 
South Pass. October 1%, 1857. 
Str: The colonel commanding directs me to inform you, in reply to 
your letter of to-day, that no goods or supplies of any kind will be per- 
mitted to pass this army for Salt Lake City, or other points occupied by 
the Mormons, so long as they maintain a hostile attitude to the Govern- 
ment of the United States. 
[ am, sir, very respectfully, your obedient servant, 
I’, J. PORTER, 
Assistant Adjutant-G: aera. 


10 _ 


October 24 the following order, intended to carry out the order of Oc- 
tober 19 (set forth in Finding LV), was promulgated : 
I. The following will be the position of the trains during the march 
— this point (Rocky Ridge) : 
) Headquarters of the Army. 

2) Infantry battalion. 

(3) Volunteers. 

(4) Squadron of dragoons. 

(5) Supply train in charge of Mr. Rice. 
(6) Supply train in charge of Mr. Goodwin. 
(7) Supply train in charge of Mr. Harper. 
(8) Supply train in charge of Mr. Shepherd. 
(9) Sutlers, Fifth Infantry. 

(10) Sutlers, Tenth Infantry. 

(11) Sutlers, Second Dragoons. 

(12) Gilbert and Gerrish. 

If. On arriving in camp each train will be packed in the usual manner ; 
the ox-trains about 60 yards from each other—they forming the three or 
four sides of a rectangle, as may be convenient. 

III. The following will be the disposition of the troops during the 
march : 

The infantry guards in rear of its train. 

The volunteers in rear of its train. 

The dragoons in rear of its train. 

Company D, Tenth Infantry, op posite supply train No. 2. 

V olunteers a supply train No. 4. 

Company A, Tenth Infantry, opposite sutlers. 

Tenth ~: Fe 

A non-commissioned officer and six privates will accompany each detach- 
ment of infantry. 

A like detail will serve as an escort to the sili officer. 

The remainder of the mounted force will march in front and in the 
rear of the whole train, the companies alternating. 


t — 


—— 
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, Companies A and D, Tenth Infantry, will also alternate in position. 

[V. In case of attack the teamsters are expected to stand to their wag- 
ons and use their fire-arms from them. 

The commanders of detachments will act as the circumstances seem to 
eall for, sending instant information to the commanding officer, who will 
he habitually in front. as well as to the other commanders of detachments. 

by order of Brevet Colonel Smith. 

J. McNap, 
fips Lise nienant [i i lntant ue Aeting Adjutant. 
— 
Vi 

Plaintiffs were required to have their teams yoked and ready by ten In 
tne morning, and they often had to stand for two hours In consequence of 
delay in the general movement. The teams always got into camp late, 
and consequently were grazed at great disadvantage. They also were lim- 
ited to a defined and contracted space assigned them, and were not per- 
mitted by the military authorities to go beyond this space. ‘The animals 
belonging to the Army arrived first at camp and were posted on the best 
grass. As a necessary result freighters’ teams were insufficiently fed. 

Vil. 

Plaintiffs’ animals were often used to aid in hauling the Government 

trains, and thus did extra work On insuth lent food. ‘The orders requir- 
a” *> . ° . — ° : } . . 

ing plaintiffs’ trains to move with the Army column necessarily impeded 

their progress, and held them back until the bad weather set In. 

1] VIII. 

lor the reasons set forth nD thy preceding findings plaintiffs’ stock be- 
came greatly reduced in flesh and many died from overwork and starva- 
tion. 

& 4 

Plaintiffs’ trains were loaded with govds and merchandise notoriously 
intended for trade with the Mormon inhabitants of the Territory of Utah, 
who were then in avowed rebellion and in threatened war with the Gov- 

oP ernment of the United States, but plaintiffs were ignorant of this state of 
affairs upon starting and until arrival at Rocky Ridge. 
i, 

R. H. and James Porter were also freighters, like plaintiffs’ ; they also 
were detained at the same time under substantially the same circumstances 
as those hereinbefore set forth. An act for their relief is found in volume 
24 of the Statutes at Large, at page 900. 

se. 
By reason of the events hereinbefore set forth plaintiffs directly suf- 
ct ° ° 


fered loss in the sum of $44,025. 
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CONCLUSION OF LAW, 


Upon the foregoing facts the court find as conclusion of law (following 
the opinion in the case of J. C. Irwin & Co.), that the plaintiffs recover 
the sum of $44,025. 


| \ 4 —Opmion. 


Da VIS, J., delivered the opinion of the court :* 

This is a claim for loss sustained by a freighter across the plains through 
the alleged impressment of his trains by order of Colonel Albert Sidney 
Johnston, during the Utah e x pedition of 1857. 

The case comes to us by virtue of the provisions of the following act of 
Congress, approved July 8, 1886 : 

“That the claims of Joseph C. Irwin & Co., and C. A, Perry & Co., 
freighters, for property claimed to have been taken and impressed into the 
service of the United States in the year L857, by orders of Col. Albert 
Sidney Johnston, in command of the Utah expedition, as well as for prop- 
erty alleged to have been sold to the Government, be, and the same are 
hereby refer! ed. with all the papers relating thereto, to the Court of Claims 
for adjudication according to law, on the proofs heretofore presented and 
such other proofs as may be adduced, and report the same to Congress.” 

Our first duty is to ascertain the nature and extent of the jurisdiction 
conferred upon this court by the act. The controlling word is “adjudica- 
tion ;” the claims are re ferred here for “ adjudication,” and for adjudica- 
tion “according to law.” If this were all there would be no difficulty in 
the solution of the intent of the statute and we should immediately con- 
sider ourselves authorized to proceed to judgment, from which an appeal 
would in due course lie to the Supreme Court. 

The question, however, is complicated by the addition at the end 
12 of the statute of the words “and report the same to Congress.” 

These words, it is urged, destroy the power to enter final judgment 
and place the court in a position analogous to that occupied by them in 
cases referred under the statute of 1883 | ), wherein we act simply 
in aid of the Congress, and have not judicial power. If this contention 
be correct, the force and effect of the word “‘ adjudicate ” Is destroyed. 
That word is evidently carefully selected, and must be assumed to have 
been chosen by the law-makers with deliberate intent that we should give 
to it the full legal effect to which it isentitled. That legal effect is to hear 
these claims upon the evidence, to enter judgment thereupon from which 
an appeal will lie, and not simply to prepare for the advice of Congress 
and in aid of that body a report which carries with it no definite legal 
result. 

To adjudicate is to give judgment ; an adjudication is a settlement by 
judgment ; and a judgment 1 in its nature is a conclusion of litigation. A 
hearing and report to the Congress in a manner substantially advisory 
only is in no judicial sense a finality, but is a mere transfer back to the 
legislature of the power to settle. 

Every judgment of this court is reported to the Congress (sec. 1057, 
Rey. Stat. ); this report is not understood to be in its nature advisory, but 


5: The opinion was delivered in the case of J. C. Irwin & Co. 
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to be a method prescribed to us bv the Congress of: informing that body 
of the debts found due in course of law by the United States to individ- 
uals, in order that provision may be made for their payment. 

[n practice, the judgments of this court are regarded as finalities, they 
have never been repudiated as “ adjudications according to law,” and the 
(‘ongress, of course, had this in view when the statute under discussion 
was passed; the language appearing in it must be read with this under- 
standing, 

We attach to the words “ report to Congress ” only this effect. that the 


judgment is in due course to be reported to Congress, as are other judg- 


ments, and that this case is to receive, through the special act, no different 
or greater or less advantages, if such there be, than those which pertain 
to other successful litigants within this jurisdiction, 

- Report the sume to Congress,” in our opinion, Means no more than 
that we are to r port the result of the “ adjudication according to law” 
clirected by the ¢ ‘ongress tO be made, We ar not to certify our opinion to 
the ( ongre “Ss, hor are we to report it to any other otheer or Department ot 
the Government, and the case. having once been “ acljudicated ”* here, will 
be (subject of course to revision by the Supreme Court) as finally settled as 
is any other case falling within our jurisdiction, all of which are reported 
to ( ‘ongress, 

[In Gordon’s Case (117 U.S. R., p. 697) the objection taken by the 
learned Chief-Justice to the finality of the decision was based upon clauses 


of the statute of 186.5, which required all judgments rendered by this 
court to be presented to the Secretary of the ‘Treasury, and provided that 
they should not be paid until “after an appropriation therefor shall be 
estimated for by the Secretary of the Treasury.” Under this state of 


the law, said the Chief-Justice, “The real and ultimate judicial power will 
be exercised by the legislative department, and not by that department 
to which the Constitution has confided it.” (p. 703.) That 1s, the judg- 
ment depended for its enforcement first upon an estimate by the Secretary 
of the Treasury ; second, upon an appropriation by the Congress, and there- 
fore was not final. 
1 This feature of the act of 1863 was repealed in 1866, and soon 
after the case of de Groot was carried to the Supreme Court. (5 
Wall., 419.) 

That case came to the Court of Claims under a special act, directing the 
Secretary of War to transmit all papers relating to the case “ to the Court 
of Claims for adjudication,” and the Supreme Court entertained an appeal 
under this phraseology of the special act. ‘That is, the court necessarily 
held that “adjudication” involved entry of judgment. 

Atocha’s claim (17 Wall., 439) grew out of treaty stipulations, and was, 
therefore, not within the general jurisdiction of this court. <A special act 
sent it here, and after decision an application to the Supreme Court for a 
mandamus was refused, upon the ground that the authority of this court to 
hear and determine the claim, and the authority of the Supreme Cuurt to re- 
view the action below, were limited and controlled by the special act, and as 
that act directed the Court of Claims to make a “specific examination into 
the justice of the claim against Mexico,” and whether “it was embraced 
within the treaty,” and if of opinion that it was just and embraced within 
the treaty, then “to fix and determine its amount,” such determination 
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was final. The Supreme Court, however, noted the distinction between 
the phraseology of the Atocha act and that for the benefit of Meade (14 
Stat. L., 611), which referred a claim to this court “ for. adjudication 
thereof pursuart to autLority conferred upon said court by any existing 
law to examine and decide claims agonist the United States referred to it 
bv Congress,” phraseology which seems to us equivalent in leval ettect to 
that used in the special act now under consideration, to wit: “ For adju- 
dication according to law.” 

The Congress, thoroughly familiar with these rulings of the Supreme 
Court, used the language of the special act advisedly and carefully, and 
we conclude that they intended us to enter judgment in this case, and to 
report that fuct to the Congress, aus we do nn other Cases, 

Having decided that we are to “adjudicate -” that is, to find a judgm« nt, 
“according to law,” we must turn again to the act for the purpose of dis- 
covering the precise question submitted to us. It is the claims of certain 
individuals for property alleged to have been “taken and impressed into 
the service of the United States” at a time fixed, under an order specified, 
“as well as for property alleged to have sold to the Government.” The 
last clause is simple of construction and clearly refers to the same trans- 
action. In fact, there is no contention to the contrary. Weare then pre- 
sented with this question : Was plaintiff's property taken and impressed 
into the service of the United States?” 

It appears from the findings that while proceeding across the p.ains 
with trains laden with merchandise, carried under a contract of affreight- 
ment, and destined for delivery to individuals in Salt Lake City, plaint- 
iffs were halted within something over 200 miles of their destination by 
order of an officer commanding United States troops. ‘The Mormons were 
then in a hostile attitude against the United States, and these troops were 
engaged in the duty of enforcing the peace. Plaintiffs were detained with 
the column, and, as a necessary result, not only did they not reach Salt 
Lake City at all, but they lost a large amount of property, mostly beasts 
of burden, which died from fatigue, exposure, and insufficient food. The 
column finally, after much hardship, arrived at Fort Bridger, and did not 
proceed farther that winter, and there much of plaintiffs’ property was 

taken for the use of the Army. As to this last item there can be 
14 little dispute; the real contention turns upon the death of oxen 

and horses and other losses incident to the detention by military 
command, 

“ Impressment ” has been defined as a taking into the publie service by 
compulsion (10 Op. Atty. Gen’l, p. 24), and “ service” as the voluntary 
or involuntary subjection of one’s conduct to the control of another for 
the benefit of another (Ibid). 

The primary object of Colonel Johnston’s order was not for the protec- 
tion of plaintiffs; they did not ask it; on the contrary, they requested per- 
mission to proceed. Whatever their feelings may have been, as patriotic 
citizens, in the strife then progressing, as freighters they could have no 
object in delaying a delivery into Mormon hands of goods which the Mor- 
mons would be glad to receive, and which the freighters were under con-: 
tract to carry with reasonable expedition to their destination in Salt Lake 
City. On the other hand, it was the duty of the military commander to 
prevent any increase of the enemy’s supplies, and for this purpose he very 
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properly detained all trains bound westward. In the performance of his 
military duty the commander stopped these trains, foreed them into his 
column, placed them under military discipline, ordered them as to their 
participation in defense against a possible attack, and finally made direct 
use for the benefit of the Army of the freighters’ property. 

It is a question whether the loss of beasts of burden due to the delay 
was a destruction of private property caused by military operations (United 
States vs. Pacifie R. R., 120 U.S., 227), or a loss arising from the neces- 
sary taking into public service of private property upon, compulsion. 

The commander directed that no goods or supplies should pass the Army 
for points occupied by the Mormons, and that no communication whatever 
should be held with them so long as they maintained a hostile attitude. In 
the then position ot affairs this Was a reasonable and nec Sssary military 
order. Colonel Johnston would, it seems to us, have failed in his duty had 
he allowed supplies to go forward to the enemy he was ordered to quell, 

The train was placed under military control; it was delayed ; its stock 
was used to some extent in direct aid of the Government teams. As an 
Immediate result ot the military action plaintifft’s loss occurred, To he 
sure, this loss—we are now speaking more particularly of the death and 
deterioration ot stock “Was not a benefit to the Crovernment, On the Con- 
trary; but the detention which was the direct cause of the loss was a most 
substantial advantay to if. 

Mitehell awainst Harmony, to which we are cited as an authority against 
plaintiff's contention, seems hardly in point, for there the court held that 
there Wiis ho emergency which justified the taking. 0 It Is the emergency 
which gives the right, and the emergency must be shown to exist before 
the taking Cun be justified.” (13 Lioward, }). Lo4 

In United States against Russell the doctrine of Mitchell against Har- 
mony was affirmed, the court using this language when speaking of a 
taking by imperative military necessity : 

“Such a taking of private property by the Government when the emer- 
gency of the public service In time of war or impending publie danger 1s 
too urgent to admit of delay, is everywhere regarded as justified, if the 
necessity for the use of the property is imperative and immediate, and the 

danger as heretofore described is impending ; and it is equally clear 
Ld that the taking of such property under such circumstances creates 

an Obligation on the part of the Government to reimburse the 
owner to the full v ilue of the service. Private riohts under such extreme 
and imperious circumstances must give way for the time to the publie cood, 
but the Government must make full restitution for the s:erifice. (13 
Wall., p. 623.)” 

Any doubts which might remain as to the legal effect of Colonel 
Johnston’s order are cleared away by a legislative and an e.cecutive con- 
struction directly in point. The Porters were freighters like the Irwins ; 
like the latter they were stopped at Rocky Ridge and subjected to the same 
treatment and to similar loss. Their claim coming before the Attorney- 
General he held (10 Op., p. 21): 

“So far as the papers show it is not denied by anybody that the facts 
proved make out a strong case against the Government for compensation 
tor these losses, for it is evident that the order of General Johnston, and 
the military control established by him over this train, which we have seen 
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were the cause of its loss, were the wise and proper precautions of an offi- 
cer to protect his own force and prevent his enemy from being strength- 
ened,” 

[In February, 1887, an act was passed authorizing the Secretary of the 
Treasury to pay the Porters a sum named “in full forall claims for dam- 
ages or compensation for property impressed by order of Colonel Johnston 
in command of the United States troops en route for Utah in 1857.” (24 
Stat. at L., p. 900.) 

During a previous session of the same Congress (24 Stat. at L., p. 128) 
was passed the act now under consideration, which referred to us plaintiffs’ 
claim for property “‘taken and impressed into the service of the United 
States in the year 1857, by orders of Col. Albert Sidney Johnston, in con- 
mand of the Utah expedition, as well as for property alleged to have been 
sold to the Government.” 

In view of all these authorities we conclude that the plaintiffs, under 
this special act, are entitled by virtue of its provisions to a judgment in 
their favor for the value of property lost through detention caused by im- 
perious military necessity. 

There remains to be considered one rrore point as to the special act. 
It refers to us the claim and “all papers relating thereto * * * for 
adjudication according to law, on the proofs heretofore presented, and such 
other proofs as may beadduced.” ‘The proofs referred to this court, which 
are understood to be all that were before the Congress, consist of affidavits 
and letters, some of which could under no theory of the law of evidence 
as administered in common law courts.be admitted here (Brannen v. United 
States, 20 C. Cls., p. 219). Tothose the defendants object, and this objec- 
tion is clearly good, unless the act intended to change the law of evidence 
in this case. 

Unless this be the intention of the act, we fail to see how any force can 
be given to the words “ for adjudication according to law on the proofs 
heretofore presented,” and we have accordingly considered these proofs, 
attaching such weight to the statements of fact therein contained as in our 
judgment seemed proper, and disregarding all expressions of opinion, but 
admitting the proofs as competent evidence. 

Judgment for plaintiffs in the sum of $44,025.00. 

Judge Norr did not sit in this case, and took no part in its decision. 

Judge WELDON being ill did not sit in this case, and took no part in its 
decision. 


16 V —— Final judgment. 


At a Court of Claims held in the city of Washington, D. C., on the 
27th day of February, A. D. 1888, judgment was ordered to be entered as 
follows : 

The court, on due consideration of the premises, find for the claimants 
and do order, adjudge, and decree that the said Charles A. Perry, Elias H. 
Perry, and John D. Harper, of the firm of Charles A. Perry & Co., do 
have and recover of and from the United States the sum of forty-four thou- 
sand and twenty-five dollars ($44,025.00) 
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UNITED STATES VS. CHARLES A. PERRY ET AL. » 
? 17 V [.— A pplication of defe ndants fo . snd allowanes of appeal. 
| ‘rom the judgment rendered in the above-entitled cause on the 27th 


day of February, 1888, in favor of claimants, the defendants, by their 
Attorney-General, on the 6th day of March, 1888, make application for, 
and give notice of, an appeal to the Supreme Court of the United States. 
Rospert A. Howarp, ‘ 
) Aagsistant Attorne y- Ge neral. 
liled March 6, 1888, in open court. 
{ \llowed. 


WinttrAw A. RICHARDSON, 
; f hag t Justice. 


Is In the Court of Claims. 


* 
Zia 
CHarves A. Perry, ELIAS H. PERRY, AND 
John DD. Harper, of the firm of Charles A. 
Ps rr and Company, No. 1935133. 
THe UNItep STATES. 
[, John Randolph, assistant clerk of the Coyrt of Claims, do hereby 


certify that the foregoing are true transcripts of the pleadings in the 
above-entitled Cause, of the findings ot tact D\ the court, and the conclu- 
sion of law thereon. of the opinion of the e urt, of the final judgment ot 
the court, of the application of the defendants for and the allowance of 
an appeal to the Supreme Court of the United States. 

[n testimony whereof I have hereunto set my hand and affixed the 


seal of said court at Washineton, this eighth dav of March, 1888. 


[SEAL. | JOHN RANDOLPH, 
As jolt) 4 f Y, pf ( nut ot f lame. 


(Indorsement on cover:) No. 1385. The United States, appellant, rs. 
Charles A. Perry, Elias H. Perry, and John D. Harper, of the firm of 
Charles A. Perry & Company. Court of Claims. Filed March 9, 1888. 
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THE. UNITED STATES; APPELLANT, | ) 
Dp. 

Josepu C. Irwin and JAMES T. >No. 1384 
Thornton, survivors of the firm of J. | 
©. Irwin & Co. j 


APPEAL. FROM THE COURT OF CLAIMS 


BRIEF FOR THE UNITED STATES. 
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Iu the Supreme Court of the United States. 


OcToBER TERM, 1887. 


THE UNITED STATES, APPELLANT, 
v. 
JOSEPH C. IRWIN AND JAMES T. } No. 1384. 
Thornton, survivors of the firm of a 


©. Irwin & Oo. 


APPEAL FROM THE COURT OF CLAIMS, 


BRIEF FOR THE UNITED STATES. 


This case stands upon the same findings and the same 


judgment, except as to the amount, as the case of The 


United States, uppellant, v. Charles A. Perry & Co., No. 
1385, of the present term of this court. 

Appellant therefore respectfully asks that this case be 
considered with that, and that the brief filed therein be 
accepted by the court as the brief in this case. 

Respectfully submitted. 

A. H. GARLAND, 
Atlorney- General. 
Rogert A. HOWARD, 
Assistant Attorney-General. 
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Iu the Supreme Court of the United States 


OcTOBER TERM. 1887. 


THE WNITED STATES, APPELLANT. 
. 
CHARLES A. PERRY, ELiAs H. Perry, . No. 1385. 
and John D, Harper, of the firm of | 
(‘harles A. Perry & Co. 


BRIEF FOR THE UNITED STATES. 


Ju the Supreme Court of the United States. 


OcToBER TERM, 1887. 


THE UNITED STATES, APPELLANT, ) 
0. : 
CHARLES A, Perry, Exvras H. Perry, > No. 1385. 
and John D. Harper, of the firm of | 
Charles A. Perry & Co. ) 


BRIEF FOR THE UNITED STATES. 


STATEMENT. 


The appellees (claimants), partners, doing business at 
Salt Lake City, Utah, as Charles A. Perry & Co., about 
August 13, 1857, started three ox-trains from Fort Leav- 
enworth, Kans., to Salt Lake City. At Rocky Ridge, 
arly in October, they were met by United States troops, 
under command of Lieutenant-Colonel Smith, who or- 
dered the trains to proceed no further without his permis- 
sion. Before this they progressed successfully on their 
journey, making from eighteen to twenty miles a day, and 
their animals were in good condition. 

A few days after this order of Colonel Smith, Colonel 
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Johnston, commanding the Army of Utah, issued the 

following letter of command: 
HEADQUARTERS ARMY OF UTAH, 
South Pass, October 19, 1857. 

Str: The Colonel commanding directs me to in- 

form you, in reply to your letter of to-day, that no 

goods or ‘suppli es of any kind will be pe mitted to 

pass this army for Salt Lake City, or other r points 

occupied by the Mermoue. so long : as they maintain 

a hostile attitude to the Government of the United 


States. 
I am, sir, very respectfully, your obedient 
servant, 
F. J. PORTER, 
Assistant Adjutant- General. 


In carrying out this order plaintiffs were kept with 
the Army; were required to have their teams yoked and 
ready by ten in the morning, and were kept often for two 
hours in consequence of delay in the general movement. 
The teams always got into camp late, and consequently 
were grazed at great disadvantage. They also were limited 
to a defined and contracted space assigned them, and were 
not permitted by the military authorities to go beyond 
this space. The animals belonging to the Army arrived 
first at camp and. were posted on the best grass. As a 
necessary result, freighters’ teams were insufficiently fed. 

Plaintiffs’ animals were often used to aid in hauling the 
Government trains, and thus did extra work on insufficient 
food. The orders requiring plaintiffs’ trains to move 
with the Army column necessarily impeded their progress, 
and held them back until the bad weather set in. 

For+the reasons set forth in the preceding findings 
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plaintiffs’ stock became greatly reduced in flesh, and many 
died from overwork and starvation. 

Plaintiffs’ trains were loaded with goods and merchan- 
dise notoriously intended for trade with the Morman in- 
habitants of the Territory of Utah, who were then in 
avowed rebellion and in threatened war with the Govern- 
ment of the United States, but plaintiffs were ignorant of 
this state of affairs upon starting and until arrival at 
Rocky Ridge. 

R. H. and James Porter were also freighters, like plaint- 
iffs ; they also were detained at the same time under sub- 
stantially the same circumstances as those hereinbefore 
set forth. An act for their relief is found in volume.24 
of the Statutes at Large, at page 900. 

These facts are taken from the findings of the court 
The court rendered judgment that claimants recover 
$44,020. 


From this judgment the United States appealed. 


ASSIGNMENT OF ERROR. 


The court erred in entering judgment for claimants 
Charles A. Perry & Co. 


BRIEF OF ARGUMENT. 


Jurisdiction in this case was conferred by the following 
special act : 

An act referring to the Court of Claims the claims 

for property seized by General Johnston on the Utah 


expedition for examination and report. 
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Be it enacted by the Senate and House of Represent- 
atives of the United States of America in Congress as- 
sembled, That the claims of Juseph C. Irwin & Co. 
and C. A. Perry & Co., freighters, for property 
claimed to have been taken and impressed into the 
service of the United States in the year eighteen 
hundred and fifty-seven, by orders of Colonel Albert 
Sidney Johnston, in command of the Utah expedi- 
tion, as well as for property alleged to have been sold 
to the Government, be, and the same are hereby, re- 
ferred, with all the papers relating thereto, to the 
Court of Claims for adjudication, according to law, 
on the proofs heretofore presented and such other 
proofs as may be adduced, and report the same to 
Congress. 


Approved July 8, 1886. 


The language of this act is peculiar. The act bears in- 
ternal evidences that there were alterations and amend- 
ments made in some statute, draughted with the intention of 
conferring complete jurisdiction upon the Court of Claims. 
A presumption can not be tolerated that there is any care- 
lessness in the terms and words of statutes for relief, of 
this character. If the legislature had meant to give au- 
thority to the claimant to proceed against the Government 
for a trespass, and to empower the court to hear and de- 
termine such an action, it would have so declared in this 
case, as it has declared in many others. But it has directly 
refused so to do. 

First. The reference to the Court of Claims is of claims 
of C. A. Perry & Co., freighters, for property claimed to 
have been taken and impressed into the service of the 
United States, as well as for property alleged to have been 


sold to the Government, for adjudication according to law. 
If this had been the end of the act, there would be no 
difficulty in interpreting its language. If the court had 
adjudicated according to law it could have rendered judg- 
ment for property sold to the Government, but it could 
not have entertained nor rendered judgment in a suit for 
damages for interference with claimant’s business and for 
losses consequent upon said interference. According to 
law this court had jurisdiction ex contractu only. 

For the value of property actually taken and used the 
Government might be held liable to answer upon an im- 
plied contract. But that is not this case. The definition of 
impressment by the Attorney-General (10 Op., 24) may be 
correct in relation to an equitable right for relief. But 
if it isan accepted term in the case at bar, it must be of 
narrower and more restricted meaning. It could only be 
applied to property actually seized and possessed or de- 
stroyed by the military officers. ‘The cases of Mitchell v. 
Harmony (13 How., 134) and United States v. Russell (13 
Wall., 623), make the proper distinctions. Seealso United 
States v. Pacific Railroad (120 U.5., 227). 

Second. We submit that the intention of Congress not 
to authorize the Court of Claims to give judgment for 
damages arising from the injury to the freighters, other 
than from the direct and attual seizure and use and ap- 
propriation, is clear from the last words, “and report the 
same to Congress.” This was, manifestly, an amendment. 
If, as is claimed, these words mean only that the judg- 
ment was in due course to be reported to Congress, as are 
other judgments, by the provisions of law (Rev. Stat., sec. 
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1057), why so solemnly add them to an already completed 
statute? The awkward grammatical connection of this 
clause with the other provisions shows that a peculiar sig- 
nificance and importance was attached to it. More than 
this, looking back to the title [which is material here, 
United States v. Fisher, 2 Cr., 386] we find the claims 
were referred for examination and report. | 
Now, taking all the parts together for the purpose of 
arriving at the legislative intention—the title (and this 
is part of the act for this purpose), the jurisdictional clause, 
and the direction to report to Congress—we see no diffi- 
culty. The adjudication according to law can be inter- 
preted within a well defined jurisdiction of the Court of 
Claims. That court is directed, in certain matters and 
under certain circumstances, to investigate and determine 
facts and report the same to either house of Congress. 
Under the so-called Bowman Act (22 Stat. L., 485), this 
Perry claim could not have been entertained by the court 
on account of the operation of a statute of limitations. 
Congress therefore passed this special act and stated in 
the title that the claims were referred for examination and 
report, and in the body of the act the command that the 
court should report their action, the same, to Congress. 
We hold, then, by fair interpretation, it was not in- 
tended the Court of Claims should render a formal judg- 
ment. The test prescribed in Gordon v. United States 
(117 U.8., 704) applies with full force. 
Indeed no principle of constitutional law has been 
more firmly established or constantly adhered to, than 
the one above stated—that is, that this court has no 
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jurisdiction in any case where it depends upon the 


legislature to carry its opinion into effect or not, at 
the pleasure of ¢ ongress, 
tespectfully submitted. 
A. H GARLAND, 
d | ttorney- Gre neral. 
RoBERT A. Howarp, 
Assistant Attorney-General. 
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1 Supreme {| our of the { nited States. 


; October Term 1887. 


No. 1384. 
JOSEPH C. IRWIN & COMPANY 
U. 
THE UNITED STATES 
No. 1385. 
| CHARLES A. PERRY & COMPANY 
> v 


THE UNITED STATES 


t 
As the appeal in this case depends on the construction 
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opinion of the Court of Claims. 
i. In the autumn of 1857 General Albert Sidney Johnston 
, **} * ’ 


] : . % " > '* oe 
was ordered with a large miiitarv torres oO Salt Lake ¢ ity 


and with him were traveling the newly-appointed ‘Terri- 


| 
torial Governor, Judge, and District Attorney. 
In abs lute lornoranes of these tacts t! freighters had 
some time previously started with immense trains to carry 
| merchandise to Salt Lake City from Atchison, Kansas, 


| and from Fort Leavenworth. Kansas. 


One of these, Joseph C. Irwin & Co., had fifty-one wag- 


ons of his own, and also a chartered (or subcontractor’s) 
train under his management and control belonging to 
J. & R. H. Porter, which fact cuts an important figure in 
this appeal, though the Porters are not claimants here. 

Both of these trains were carrying merchandise of the 
usual kind for that market, as freight, for Livingston, 
Kineaid & Co., merchants in Salt Lake City. 

The third train, which is the subject of the other suit, 
‘was owned by C. A. Perry & Co., merchants, of Kansas and 
Missouri, who were carrying merchandise of their own to 
Salt Lake ¢ ‘ity, io be sold there by themselves in the salne 
manner as they had done in previous years. 

The train of J. C. Irwin & Co. (with which was that of 
their subcontractor, J. & R. H. Porter) Was 1n advance, 
and reached a point known as Rocky Ridge early in (8th 
or 9th of ) October, 1857, making 18 to 20 miles, with the 
animals in good condition and the weather fine; and at 
this point Irwin halted, and picking out the jaded and 
foot-sore animals, some ten or a dozen, sent them over to 
Lander’s Camp, where he went on a personal visit for two 
or three days, leaving his train in camp at Rocky Ridge. 
On his return he found his trains under the control of 
Lieut.-Col. Smith, of the Tenth U.S. Infantry, with orders 
to remain where they were until further orders. The 
train ‘of C. A. Perry & Co., coming up in a day or two, 
was stopped in the same manner. 

The distance from Atchison, Kansas, to Salt Lake City 
(and from Leavenworth is practically the same) is 1,200 
miles. From Rocky Ridge to Salt Lake City is about 
225 miles. From Camp Scott (Fort Bridger is practically 
the same) is about 112 miles. 

These facts become material in construing the terms of 
the special act under which the claims of Irwin & Co, 
Petition No. 15215, and Perry & Co., Petition No. 15313, 
were referred to the Court of Claims. | 


> * 
ww 


That act 1s as follows: 


“That the claims of Joseph C. Irwin & Co., and C. A. 
Perry & Co., freighters, for property claimed to have been 
taken and impressed into the service of the United States 
in the year 1857, by orders of Col. Albert Sidney Johnston, 
In command of the Utah expedition, as We ll as for prop- 
erty alleged to have been sold to the Government, be, and 
the same are hereby, referred, with all th papers relating 
thereto. LO the Court oft ( aims for adjudi tion according to 


law, on the proots heretotor pre sented and such other 
proots as may be adduced, and report th same to Conaress.” 


The portion or terms as to which there seems to be a 
question as to the correct construction are in italics. 
Their construction has been carefully considered by the 
Court of Claims, and it is almost presumptuous that we 
should attempt to add anything to the lucid exposition 
presented in its opinion. Since, however, thi soundness 
of that construction is impugned, we may be excused for 
suggesting a few thoughts bearing on the point. 

And not only would we submit that the whole statute 


} 


is to be read together, but that ho part Of it, and none of 


the language contained in it, is to be treated as meaning- 
less. 
We shall endeavor to show that the terms “for adjudica- 


tion according to law,” and the others, “and report the same 
to Congress,” were used advisedly and are In nowlse 1n 
conflict. In enacting this special Act § neress knew the 
law; not only the law it had passed conferring Jurisdic- 
tion On the Court of Claims, but the tuthoritative legal 
exposition thereof and construction placed upon them by 
the Courts. 

But still more, in order to read the intention of Con- 
goTess as expressed in this act we must understand that 
Congress knew the facts concerning which and the cir- 
cumstances under which it was legislating. It 1s mor- 


ally impossible to suppose that in the passage of the 
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Porter Act Congress had not in contemplation the [Irwin 
and Perry Act it had just passed relating to exactly 
similar claims, which were not only contemporaneous In 
their origin but sprang from the identical transaction. 
Then, not only is the Irwin and Perry Act to be read in 
connection with the fact that during the Sallie Congress 


there had been passed a special Ct for .the rel f of the 


Porters,* but the Irwin and Perry Act is to be read by 


* The claim for the Porters was in the original bill. Why and how 


it came to be out of it as passed is best shown by the following extract 


from the Record: 


JOHNSTON'S UTAH EXPEDITION, 
[| June, ISS4, page 176, Vol. LS. p. 1». Forty -eivhth ¢ ONVTCSS, First Session. ] 

The bill (S. 2166) referring to the Court of Claims the claims for prop- 
erty seized by General Johnston on the Utah expedition was considered 
as in Conimmittee of the Whole. 

The bill was reported to the Senate without amendment, ordered td 
be engrossed for a third reading, read the third time, and passed. 
[ Vol. 15, pt. 5, p. 5241, Forty-eighth Congress, First Session. ] 

Mr. Purms. On the 3d of June the Senate passed the bill (S. 2166) 
referring to the Court of Claims the claims for property seized by Gen. 
Johnson in the Utah expedition. I ask unanimous consent that the 
vote by which that bill was passed may be reconsidered. 

The Prestpinc Orricer. The bill is now in the House of Representa- 
tives. 

Mr. Pivms. I will accompany the motion by a resolution requesting 
the House to return the bill. 

The Prestpinc Orricer. The Senator from Kansas moves that the 
vote by which the bill referred to by him was passed be reconsidered, 
and that the House of Representatives be requested to return the bill to 
the Senate for future action. The question is on the motion to request 
the House to return the bill. 

The motion was agreed to. 

The Prestpinc Oretcer. The motion to reconsider will be entered 
and will be in order for action when the bill is received from the House 
of Representatives. 

[ Vol. 15, pt. 5, p. 5276; Forty-eighth Congress, First Session ] 


Mr. Piums. Yesterday, on my motion, the Senate asked the House to 
return the bill (S. 2166) referring to the Court of Claims the claims for 
property seized by General Johnston on the Utah expedition, which was 
passed by the Senate on the 3d of this month. |. atthe same time, 
entered a motion to reconsider the vote by which the bill passed. | 
now ask unanimous consent that the vote by which the bill was passed 
be reconsidered. 

The Prestpent pro tempore. The chair will, with the permission of the 
Senator, lay the bill before the Senate, when he can make his motion. 
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the sum of seven hundred and fifty dollars heretofore 
paid them, in full,” &e. 

“For adjudication according to law” can, amongst legis- 
lators and judges, have but one meaning, and that is to 
finally determine—to render a judgment final and abso- 
lute. 

This indisputable meaning is. wholly irreconcilable 
with the idea that an “adjudication according to law” is 
to be reported to Congress for further investigation and 
consideration, or any other action on the part of Congress 
than that to make an appropriation to pay the same. 

The decision of this court in Gordon’s case (Appendix 
to 117 U.S.) must have been known to Congress. It is 
legally presumed (conclusively) to have been known and 
that this act was passed in contemplation of it. Clearly 
under that decision there could be no “ adjudication ac- 
cording to law is which was to be reported Lo Congress for 
any other purpose than appropriation. 

Since then the express declaration of the intention and 
purpose of Congress In referring these cases to the Court 
of Claims is to be found in language which is unmis- 
takable in terms and unambiguous in meaning, “ for ad- 
judication according to law;” language, the construction 
of which cannot be gratified if the construction is adopted 
that “ report the same to Congress * means anything more 
than report for an appropriation. It may be well to see 
why these cases were to be reported to Congress at all, or 
why the words requiring such report are incorporated in 
the act. 

Thecircumstances which induced the legislation explain 
fully. 

This act. was passed by the Forty-eighth Congress on 
July 8,1886, and on February 18 following the same Con- 
gress appropriated for the payment of the claim of the 
Porters according to the ascertainment by the auditor. 


— 


The Irwin and Perry claims had not been audited: 
had not been so ascertained; were without homologa- 
tion. 

Congress could not advisedly appropriate money for 
their payment. The general question was clear enough 
to the Congressional mind, as shown by its action in the 
Porters’ case. But how much? 

Now, is it not as clear as a sunbeam, when we consider 
the LWo acts together. that Congtess meant, “ascertain the 
amount judicially and report to Congress for an appro- 
priation.” 

Thi hability of the Government Is a historical tact read 
and known of all men. In the Porters’ case we know the 
amount of that hability; in the other case the amount 1s 
unknown; therefore ascertain it judicially and report 1t to 
Congress for the only purpose for which it can be reported 


according to law—an appropriation. 


“The intention of the lawmaker constitutes the law. A 
thing may be within the letter of a statute and not within 
its meaning, or within its meaning though not within its 
letter. In cases admitting a doubt the intention of the 
lawmake r is to be sought In the entire context of the SseCC- 
tion. statutes, or series of statutes in par nat "d. (Atkins 
v. The Disintegrating Co., 18 Wall., 301.) 


[If we gather the intent of Congress in the meaning of 
the words used, “and report the same to Congress,” from 
the surrounding facts, which were notorious as well as 
historical. and, from its subsequent action on the claim of 
the Port rs, there can hardly be a doubt left that the pur- 
pose of Congress was that the final judgm« nt of the Court 
of ¢ ‘Taims was to be reported Lo Congress for an appropria- 
tion instead of an appeal being taken, as this construc- 
tion fully gratifies the meaning of the words employed 
in the act in view of the then lately published opinion in 
Gordon’s case, and this fully accords with the views ex- 


pressed by this court on page 444 of YS [’ S.. in. the case 


of the Abbotsford, and on page 070 of > U.S., in the 
case of Brown ». United States. see alse IS. Y. Johnson. 
124 U.S., 236. 

In urging this construction we are not going so far as 
Lord Hale when he said that the Court should be “ curt- 
ous and subtle to invent reasons and means ” to carry out 
the clear intent of the law-making power; for if it should 


be held that the words, “ond report the Sil to Congress,” 


means to report them for any purpose other than that for 


which final judgm«e hts are fr ported to Congress, the con- 
struction is obnoxious to he decision in Gordon’s Case, 
since “ for adjudication according to law” can only mean 
a final judgment: And, moreover, some construction of 
the words, “and report LO Coneress,” must be adopted, 
which leaves room to satisfy and exemplify the meaning 
of the other words, “ for adjudication ae ording to law,” since 
their true and Indeed only meaning Is hot Open LO ques- 
tion. 

To summarize the proposition then, the use of the words, 
“ for adjudication according lo law,” which Coll only mean 
a final judgment, excludes absolutely under Gordon’s 
case any construction on the words, “and report the same 
to Congress,” looking to a further investigation or exam- 
ination of the merits of the case, and it follows inevitably 
that the only construction to be adopted is, that the final] 
judgment is to he reported tO Congress (according LO the 
provisions of Sec. 1059, R. 8.) for an appropriation. And 
more than that, this provision for a report to Congress 
indicated a purpose that the case was not to be appealed 
to this Court, but that the work of the Court of Claims 
should be final just as that of the auditor, had been in 
the case of the Porters. 

Wn. E. EARLE, 
JAMES L. PuGu, JR., 
Alt’ys for Appellees. 
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ANDREW GLEASON VS. THE DISTRICT OF COLUMBIA. 1 


] I.— Petition. Filed August 25, 1880. 
In the Court of Claims. 


ANDREW GLEESON ) 
vs. S.No. 61. 
Tue District or CoLuMBIA. } 


To the honorable judges of the United States Court of Claims: 


Your petitioner respectfully represents that previous to the date 
of the certificates herein mentioned he entered into contracts with 
the Board of Public Works of the District of Columbia for grading 
and improving and work on the streets (named in the certificates) in 
the city of Washington, District of Columbia, and his accounts were 
audited and allowed and certificates of the auditor were issued to 
him, being Nos. 3096, 3097, 3098, 3099, for $5,000 each, dated Sep- 
tember 24, 1873; Nos. 224, 225, 226, 227, 228, 229, of $5,000 each, 
dated July 18, 1874; No. 3207, for $5,062, dated October 3, 1874; 
No. 3100, for $909.46, dated September 24, 1873; No. 222, for $665.80, 
dated January 13, 1874. 

Your petitioner, upon the receipt of the certificates aforesaid, de- 
manded payment of said certificates from the treasurer of the 
Board of Public Works, who refused and failed to pay the 

same. | 

2 Your petitioner avers that said certificates were left with 
Mandel & Blumenberg as collateral security for the payment 
of certain notes running for 30, 60,and 90 days, with privilege of 
renewing for one year, and amounting to $52,000, and he deposited 
with them as collateral security the certificates, to be returned upon 
the payment of the notes. Before the maturity of the said notes he 
called at the former place of business of said Mandel and Blumen- 
berg to pay the notes and take up his certificates, but they had disap- 
peared,and noonethere knew when they had left or whither they had 
gone. Your petitioner could not find them, nor any one represent- 
ing or acting for them, and could not find the certificates. Your 
petitioner notified the proper officers of the District of Columbia of 
the facts, and protested against said officers paying said certificates 
or issuing bonds thereon to any person or persons. Your petitioner 
avers that they, Mandel & Blumenberg, disposed of said certifi- 
cates, without the knowledge or consent of your petitioner, to some 
person or persons, who, in conjunction with them, are attempting to 
wrongfully use them and convert them to their own use (or have 
already done so), and thus deprive your petitioner of his property. 

Your petitioner further avers that he has not received any pay for 
said certificates from said District of Columbia. 

Your petitioner therefore prays judgment against said District of 
Columbia in the sum of eighty-four thousand five hundred dollars 
$84,500), with interest thereon at six per cent. per annum from the 
dates of said certificates until paid. 

Your petitioner further represents that no assignment or transfer 

l—216 | 
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2 ANDREW GLEASON VS. THE DISTRICT OF COLUMBIA. 
of said claim or any part thereof or interest therein has been made. 
and that he is justly entitled to ahe amount therein claimed from 
the District of Columbia after allowing all just credits and offsets ; 
and that he has at all times borne true allegiance to the Government 


of the United States; that he has not in any way voluntarily 
o aided or abetted or given encouragement to the rebellion 


against the Government,and that he believes the facts stated 
in said petition to be true. 
ANDREW GLEESON. 
V. B. EDWARDS, Attorney. iin 
M. BLAIR, 
CHARLES E. CREECY, of Counsel. 
P. O. address: 611 F street N. W. 


County of Washington, { *” 

Andrew Gleeson personally appeared before me and made oath, 
according to law, that no assignment or transfer of said claim or any 
interest therein has been made, and that he believes he is justly en- 
titled to the amount therein claimed from the District of Columbia, 
after allowing all just credits and offsets, and that he believes the 
facts as stated in said petition to be true. 


DistTRIcT OF COLUMBIA, aap ° 
! 
| 


ANDREW GLEESON. 


Subscribed and sworn to before me this Yth day of August, A. D. 


1880. 
| SEAL. | W. S. OFFUTT, 
Notary Public. 
4 I1.—Traverse. Filed September 16, 1880. 


And now comes the Attorney General, on behalf of the District 
of Columbia, and answering the petition of the claimant herein de- 
nies each and every allegation therein contained, and asks judgment 
that the petition be dismissed. 

THOS. SIMONS, 
Ass't Att'y General. 


III.—Motion to Amend Petition, Filed November 15, 1880, and Allow- “> 
ance of Same. 


To the honorable the judges of said Court: 

Your petitioner respectfully asks leave of the Court to amend his 
petition by striking out the figures 226 in line 17, page one, of his 
printed petition. 

Nov. Ist, 1880. 

V. B. EDWARDS, 


Att’y for Claimant. 


AT CHAMBERS. 


Allowed November 17, 1880. | $ 
WM. A. RICHARDSON, Judge, &c. 


~ 


ANDREW GLEASON VS. THE DISTRICT OF COLUMBIA. 


ala 
® IV.—Motion to Amend Petition, Filed Oct. 13,1881, and Allowance 
of Same. 
To the honorable the judges of said Court 
Your petitioner asks leave to amend his petition by making the 
coutracts with the Board of Public Works part thereof, also setting 
out in full the certificates named in said petition, as required by the 
Court at last term in another case. 
October 11, 1881. 
~ Respectfully submitted, 
V. B. EDWARDS, 
Att'y for Claimant. 
AT CHAMBERS. 
Allowed October 17, 1881. 
) WM. A. RICHARDSON, Judge, &c. 
6 \V .—Amended Petition, with Exhibits A & B. Filed February a 
1882. 


To the honorable judges of the United States Court of Claims: 

Your petitioner respectfully represents— 

|. That he entered into written contracts with the Board of Public 
Works of the District of Columbia, dated July 29, 1873, No. 700, 
and June 12, 1873, No. 722, marked Exhibits “A” and “ B.” 

2. That petitioner's accounts for work done under said contracts 
were audited, and petitioner received the following certificates, in 
the words and figures following, to wit: 


Orrick oF AupDITOR BOARD oF PuBLIC Works, 
No. 228. WASHINGTON, D. C, January 13, 1874. 

[ hereby certify that I have this day audited and allowed the ac- 
count of Andrew Gleason for work on H sireet N. E. from Ist St. 
east to Boundary, amounting to five thousand dollars. 

$5,000.00. 

(Signed ) J. C. LAY, Auditor. 


Endorsed: Andrew Gleason. Nat. B’k. Sherman & Co. 1429 F 
" + St. N. W. First Nat. B’k, N. Y. 


Across face: Canceled by Board of Audit Sept. 5, 1874. 


Orrick or Auprror BoArpD or PuBLic Works, 
No. 227. WASHINGTON, D. C., January 13, 1874. 

[ hereby certify that I have this day audited and allowed the 
account of Andrew Gleason for work on H street N. E. from Ist St. 
east to Boundary, amounting to five thousand dollars. 
$5,000.00. 

(Signed) J. C. LAY, Auditor. 


Endorsed: Andrew Gleason. 


Across face: Canceled by Board of Audit Sept. 5, 1874. 
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Orrice or AupriTor BoarRpD or Pusnic WorKs, 
No. 225. Wasuineton, D. C., January 13, 1874. 


I hereby certify that I have this day audited and allowed the 
account of Andrew Gleason for work on H. St. N. E. from Ist St. 
east to Boundary, amounting to five thousand dollars. 


$5,000.00. 
(Signed) J. C. LAY, Auditor. 


Endorsed: Andrew Gleason. 


Across face: Canceled by Board of Audit Sept. 5, 1874. 


7 OFFICE OF AUDITOR BoARD or PusBriic WorKs, 
W AsHINGTON, D. C., January 13, 1874. 
No. 224. 
I hereby certify that I have this day audited and allowed the ac- 
count of Andrew Gleason for work on H street N. E., from Ist St. 
east to Boundary, amounting to five thousand dollars. 


$5,000.00. 
(Signed) J. C. LAY, Auditor. 


Endorsed: For value received the within debt is assigned and 
transferred to N. A. Cowdrey, who is authorized to collect the same 
to his own use. (Signed) Andrew Gleason. 


Across face: Canceled by Board of Audit Oct. 7, 1874. 


OFFICE OF AUDITOR BOARD oF PuBLic Works, 
No. 222. WasHineton, D. C., January 13, 1874. 

I hereby certify that I have this day audited and allowed the ac- 
count of Andrew Gleason for amount retained as per schedule, 
amounting to six hundred and sixty-five .80 dollars. 

$665.80. 

(Signed) J. C. LAY, Auditor. 


Across face: Canceled by Board of Audit Oct. 7, 1874. 


Across back: Andrew Gleason. 


OFrFice oF AupITOR BoarRpD or Pusiic Works, 
No. 3207. W asuineton, D. C., October 4, 1873. 

I hereby certify that I have this day audited and allowed the ac- 
count of Andrew Gleason for work on 5th street east, from K_ street 
to Boundary, amounting to five thousand and sixty-two dollars. 

$5,062.00. 

(Signed) J. C. LAY, Auditor. 


Across back: For value received, the within debt is assigned and 
transferred to N. A. Cowdrey, who is authorized to collect the same 
to his own use. 
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W ASHINGTON, D. C., ——, 187-. 
Received from James A. Magruder, treasurer of the Board of Pub- 


lic Works of the District of Columbia, ——— dollars for 
(Signed) ANDREW GLEASON. 


Across face: Canceled by Board of Audit Oct. 4, 1874. 


8 OrFrice oF AupITor Boarp or Pusitic WorKs, 
W ASHINGTON, D. C., Seple mber 24, L873. 
No. 3100. 

[ hereby certify that I have this day audited and allowed the ac- 
count of Andrew Gleason for work on H street N., from Del. Ave. 
to 8th street E., amounting to nine hundred and nine .46 dollars. 

$909.46. 


(Signed) J. C. LAY, Auditor. 


Across back: For value received, the within debt is assigned and 
transferred to N. A. Cowdrey, who is authorized to collect the same 
to his own use. 

W ASHINGTON, D. C., ——, 187-. 

Received from James A. Magruder, treasurer of the Board of Pub- 
lic Works of the District of Columbia, —— dollars for ——. 

(Signed) ANDREW GLEASON. 


Pa) 


Across face: Canceled by Board of Audit Oct. 7, 1874. 


Orrice or AupiTorR BoarpD or Pustic WorkKs, 
No. 3099. WASHINGTON, D. C.., Septe mber 24, 1873. 

[ hereby certify that I have this day audited and allowed the ac- 
count of Andrew Gleason for work on H street N., from Del. Ave. to 
8th street E., amounting to five thousand dollars. 

$5,000.00. 

(Signed) J. C. LAY, Auditor. 


Across back: For value received, the within debt Is assigned and 
transferred to N. A. Cowdrey, who is authorized to collect the same 
to his own use. 


W ASHINGTON, D. C., , 187-. 


Received of James A. Magruder, treasurer of the Board of Public 
Works of the District of Columbia, —— dollars, for ——. 


Across face: Canceled by Board of Audit Oct. 7, 1874. 


OrFrice oF AupIToR BoaRD oF PuBLIc WorKs, 
No. 3098. W asHineaton, D. C., September 24, 1873. 

I hereby certify that I have this dav audited and allowed the ac- 
count of Andrew Gleason for work or H street north, from Del. Ave. 
to 8th street east, amounting to five thousand dollars. 
$5,000.00. 

(Signed) J. C. LAY, Auditor. 
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9 Across back: Washington, D. C., , 187-. Received 

from James A. Magruder, treasurer of the Board of Public 
Works of the District of Columbia, dollars for ——. (Signed) 
Andrew Gleason. 


Across face: Cancelled by Board of Public Works. 


Orrick or AupIToR BoarD oF Pusiic Works, 
No. 3097. WASHINGTON, D. C., September 24, 1873. 

[ hereby certify that I have this day audited and allowed the ac- 
count of Andrew Gleason for work on H street N., from Del. Ave. 
to 8th street E., amounting to five thousand dollars. 

$5,000.00. 


(Signed) J. C. LAY, Auddttor. 
Across back: Washington, D. C., ——, 187-. Received from 
James A. Magruder, treasurer of the Board of Public Works of 


dollars for ——. (Signed) Andrew 


the District of Columbia, 
Gleason. 


Acrogs face: Canceled by Board of Public Works. 


OFFICE OF AuDITOR BoaRD or Pusitic Works, 
No. 3096. W AsHINGTON, D. C., September 24, 1873. 
I hereby certify that I have this day audited and allowed the ac- 
count of Andrew Gleason for work on H street N., from Del. Ave. to 
8th street E., amounting to five thousand dollars. 


$5,000.00. 
(Signed) J. C. LAY, Auditor. 
Across back: Washington, D. C., ——, 187-. Received of James 


A. Magruder, treasurer of the Board of Public Works of the District 
of Columbia, dollars for (Signed) Andrew Gleason. 


Across face: Canceled by Board of Public Works. 


OFFICE oF AUDITOR BOARD oF PuBLIcC WoRKs, 
No. 229. WasHINGTON, D. C., January 13, 1874. 


I hereby certify that I have this day audited and allowed the ac- 
count of Andrew Gleason for work on H street north, from Ist street 
east to Boundary, amounting to five thousand dollars. 

$5,000.00. 

(Signed) J. C. LAY, Auditor. 


Across back: For value received, the within debt is assigned and 
transferred to N. A. Cowdrey, who is authorized to collect the same 
to his own use. (Signed) Andrew Gleason. 


Across face: Canceled by Board of Audit, Oct. 7, 1874. 


os 
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LU Orrick oF Aupitor Boarp or PuBiic WoRKs, 
WASHINGTON, D. C.. September 24, 1875. 
No. 3095. 

[ hereby certify that I have this day audited and allowed the ac- 
count of Andrew Gleason for work on 8th street north from Del. Ave. 
to 8th street east, amounting to five thousand dollars. 

$5.000.00. 

(Signed) J. C. LAY, Auditor. 


Across face: Canceled Aug. 5, 1874, by Board of Audit. 
Across back: The Board of Audit, for account of Geo. F. Baker. 


, 187-. 


WASHINGTON, D. C., 
Received of James A. Magruder, treasurer Board Public Works of 
the District of Columbia, dollars. 


ANDREW GLEASON. 


Your petitioner demanded payment from the treasurer aforesaid, 
who refused to pay the same; that the endorsement purporting to be 
an assignment to N. A. Cowdrey was not endorsed on said certificates 
while in the possession of your petitioner, neither was the cancelal- 
tion stamped by the Board of Audit or Board of Public Works. 

Your petitioner avers that said certificates and other certificates 
were left with Mandel & Blumenburg, as collateral security for the 
payment of certain notes running for 30, 60, and 90 days, with privi- 
lege of renewing for one year, and amounting to $30,000, and he 
deposited with them as collateral security the certificates, to be 
returned upon the payment of the notes. Before the maturity 


of the said notes he called at the former place of business of 


said Mandel & Blumenburg to pay the notes and take up his cer- 
tificates, but they had disappeared, and no one there knew when 
they had left or whither they had gone. Your petitioner could not 
find them, nor any one representing or acting for them, and could 
not find the certificates. Your petitioner notified the proper officers 
of the District of Columbia of the fact, and protested against said 
officers paying said certificates or issuing bonds thereon to any per- 
son or persons other than your petitioner, and this notice was given 
to the officers of said District of Columbia before certain certificates 
were exchanged by the board of audit. 
1] Your petitioner avers that they, Mandel & Blumenburg, 
disposed of said certificates, without the knowledge or con- 
sent of your petitioner, to some person or persons, who, in conjunc- 
tion with them, are attempting to wrongfully use them and convert 
them to their own use (or have already done so), and thus deprived 
vour petitioner of lis property. 

Your petititioner further avers that he has not received any pay 
for said certificates from said District of Columbia. 

Your petitioner therefore prays judgment against said District of 
Columbia in the sum of eighty-four thousand dollars ($84,000), with 
interest thereon at 6 per cent. per annum from the dates of said cer- 
tificates until paid. 


| 
; 
; 
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Your petitioner further represents that no assigninent or transfer 
(except possibly certificate No. 3095 may have been released) of said | 
claim or any part thereof or interest therein has been made, and : 
that he is justly entitled to the amount therein claimed from the 
District of Columbia, after allowing all just credits and offsets, and ! 
that he has at all times borne true allegiance to the Government of 
the United States; that he has not in any way voluntarily aided or Ht 
abetted or given encouragement to the rebellion against the said 
Government, and that he believes the acts as stated in said petition 


to be true. 
ANDREW GLEASON. 


V. B. EDWARDS, Attorney. 
M. BLAIR, 
EPPA HUNTON, 

Of Counsel. 


STATE OF WEST VIRGINIA, bs e 


County of Mineral, j , 
F ' 
‘ ’ , 
Andrew Gleason personally appeared before me and made oath, a 


according to law, that no assignment or transfer of said claim or 
any interest therein has been made, except as stated in said petition, 
and that he believes he is justly entitled to the amount therein 
claimed from the District of Columbia, after allowing all just credits 
and offsets, and that he believes the facts as stated in said petition 


to be true. 
ANDREW GLEASON. 


Subscribed and sworn to before me this 16th day of January, 


1882. 
[SEAL. | J. M. GRAHAM, 


Notary Public. 
12 Exuisit “A.” 
No. 700. See. F, No. 1220. 


This contract, made and concluded this twenty-ninth day of May, 


in the year one thousand eight hundred and seventy-three, by and 
between Henry D. Cooke, Alexander R. Shepherd, James A. Magru- = 


der, Adolph Cluss, and Henry A. Willard, constituting and com- 
posing the Board of Public Works of the District of Columbia, of 
the first part, and Andrew Gleason, of Washington, D. C., of the 
second part— 

Witnesseth: First. That the said party of the second part has 
agreed, and by these presents doth agree, with the said party of the 
first part, for the consideration hereinafter mentioned and contained, 
and under the penalty expressed in a bond, bearing even date with 
these presents and hereunto annexed, to furnish at his own proper 
cost and expense all the necessary materials and labor, and in a 
good, firm, and substantial manner to grade, set the curb lines, and 
put down the brick foot pavements in H street N. E., between Ist 


—¥ ee 
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street east and Boundary, in the city of Washington, D. C.; also 
to lay and put down blue rock pavement on the carriage-way of 


said H street N. E., between said Ist street east and Boundary, in 

the city of Washington, D. C.; also to take up the blue-stone pave- 
' ment on F street north, between 7th and 9th streets west, in the 
{ city of Washington, D. C., and to haul and remove said ‘blue-stone 
taken up as aforesaid to the line of said H street N. E., between said 
: lst street east and Boundary, for use in laying and putting down 


a) the blue-stone pavement on said H St. N. E. as aforesaid, the said 
J grading, curbing, and brick and blue-stone paving to be done and 
completed in accordance with the specifications following, to wit: 
7. ee 
| Specification for grading streets. 
. “setting curb. 
» brick foot pavements. 
’ stone block pavements. 
) Second. It is further agreed that the said party of the first part 
eCcolt ] urtner agree ba 1@ Sul party O © fl par 
shall appoint, from time to time, such persons or person as may be 
by such party deemed proper to inspect the material to be fur- 
nished and the work to be done under this contract, and that sneh 
, persons or person shall have any and all opportunity and privileges 
) which may be necessary to enable them to faithfully make the in- 
Spe ction aforesaid. 
13 Third. It is further agreed that the work under this con- 
tract shall be commenced immediately. 

fourth. It is further agreed that the said party of the first part 
may, on notice of the party to the second part, suspend work 
under this contract, but if not suspended it shall be completed as 
rapidly as possible from the date fixed for its commencement, and 
that the said work shall not be sublet without the consent in writ- 
ing of the said party of the first part, and that any subletting or 
assignment without such consent work a forfeiture of this con- 
tract. 

Fifth. It is further agreed that if at any time the party of the first 
part shall be of the opinion that the said work or any part thereof 
is unnecessarily delayed, or that the said contractor is wilfully vio- 
: lating any of the conditions or covenants of this contract, or 1s exe- 
| cuting the same in bad faith, all of the work may be discontinued 
under this contract or any part thereof; and the said party of the 
first part shall thereupon have the power to place such and so many 
persons as may be deemed advisable, by contract or otherwise, to 
work at and complete the work herein described, or any part thereof, 
and to use such materials as may be found upon the line of said 
work, or to procure other materials for the completion of the same, 
and to charge the expense of said labor and materials to the party 
of the second part, and the expense so charged shall be deducted 
and paid by the party of the first part out of such moneys as may 
be then due or may at any time thereafter grow due to the said 
party of the second part under and by virtue of this agreement, or 
: any part; and in case such expense is less than the sum or sums 
r which would have been payable under this contract if the same had 
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been completed the party of the second part shall be entitled to re- 
ceive the difference; and in case such expense shall exceed the last 
said sum the amount of such excess shall be paid to the party of the 
first part by the party of the second part. 

Sixth. It is further agreed that all loss or damage arising out of 
the nature of the work to be done under this agreement, or from 
any unforeseen obstructions or difficulties which may be encoun- 
tered in the prosecution of the same, or from the action of the ele- 
ments, or from incumbrances to individuals, property, or otherwise, 
on the line of the work or adjacent thereto, shall be sustained by the 
said contractor ; and the said contractor hereby agrees,in the execu- 
tion of the said work as aforesaid, to keep at all times the said work 
properly guarded or protected so as to prevent all injuries to per- 

sons, travellers, animals, or property, and in the event of any 
14 such injury or injuries occurring in consequence of the 
insufficient guarding or protection of said work as aforesaid 
the said party of the first part shall retain out of any money or 
moneys due or to become due said contractor a sum sufficient to 
cover all damages arising out of said injury or injuries, until the 


same may be settled at law, or otherwise. , 

Seventh. It is further agreed that the said party of the second part 
shall punctually pay the workmen whoshall be employed by him on 
work under this contract in cash current, and not in what is de- 
nominated store pay or orders, and that he will from time to time, 
and as often as may be required by said party of the first part, fur- 
nish to said party satisfactory evidence that all persons who have 
done work or furnished materials have been paid as herein required; 
and if such evidence is not furnished, such sum or’ sums as may 
be necessary for such payment or claims shall be retained by said 
party of the first part until the said claims shall be fully satisfied. 

Eighth. And it is further agreed that partial payments shall be 
made by the duly authorized financial agent of the said party of the 
first part on the monthly estimates of the chief engineer of the Board 
of Public Works aforesaid, and that whenever the said chief engi- 
neer aforesaid shall certify, in writing, that the party of the second 


part completely performed this contract on his part, and sha!l sub- | 
mit, with said certificate, his estimate of the amount due the party 

of the second pari, then within thirty (80) days, as hereinafter pro- | 
vided, the said party of the second part shall be entitled to receive | 
the full amount due under this contract, deducting therefrom all 


previous partial payments which may have been made as herein- 
after mentioned. 

And it is further expressly agreed that no money shall become 
due and payable under this contract except upon the certificate of 


said engineer, as hereinbefore provided ; and the said party of the ’ 
second part further agrees that he shall not be entitled to demand 


or receive payment for any portion of the aforesaid work except in 
the manner set forth in this agreement; and when each and all of | 
the stipulations hereinbefore mentioned are complied with, and the | 
engineer shall have given his certificate to that effect, a final settle- 
ment shall be made in writing between the parties, and the whole 
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amount found due the party of the second part under this contract 
shall be paid to him, excepting such sum or sumsas may be retained 
under any provision of this contract: Provided, That partial pay- 
ments may be made, under direction of the said party of — first part, 


otherwise than upon the estimates of the said engineer, as 
15 provided above, if, in the opinion of the said party of the first 


part, the vigorous prosecution of the work will be promoted 
thereby. 

Ninth. It is further agreed that if at any time during the period 
of one year from the completion of the work to be done under this 
contract ; ny part or parts thereof shall become defective from im- 
perfect or Improper material or construs tion, and in the opinion of 
the said party of the first part require repair, the said party of the 
second part will, on being notified thereof, immediately commence 
and complete the same to the satisfaction of the party of the first 
part, and in ease of failure or neglect of the said parties of the sec- 
ond part so to do the same shall be done under the directions and 
orders of the party of the first part at the cost and expense of the 
party of the second part. 

Tenth. It is further agreed that the said party of the second part 
shall receive the following prices as full compensation for furnish- 


‘ing all the materials and labor which may be required in the pros- 


ecution of the whole of the work to be done under this agreement, 
and in all respects comp leting the same, to wit: Grading, thirty (30) 
cents for each and every cubi ‘our of earth, sand, gravel ex- 
cavated and hauled a distance not exceeding two hundred (200) feet, 
and One (1) cent per cubie vard for ever additional two hundred 
teet. ’ ; K se 

Laying brick foot pavement (new), per square yard, eighty (80) 
cents; relaying brick foot pavement (old), persquare yard, twenty- 
five (25) cents. , ’ « ‘ 

Provided, That bricks shall be furnished by the board at a 
price not exceeding eleven dollars and fifty ($11.00) cents per thou- 
sand. 

Setting curb-stone, S-inch (new), per linea! loot, forty (40) cents. 

Setting curb-stone, 6-inch (new), per lineal foot, thirty (50) cents. 

Setting curb-stone, 5-1neh (new), per lineal foot, twenty- five (25) 
cents. 

Resetting curb-stones, 4-inch (old), per lineal foot, fifteen (15) 
cents. 


— 
~ 
— 


x 


Laving and putting down blue-stone pavements, per square yard, 
one dollar and fifty ($1.50) cents, which shall include two (2) feet of 
grading. 

Taking up and removing old blue-stone, per square yard, twenty 

(20) cents, which said sums or prices the said party of the first part 
shi ill pay to the said party of the second part as herein provided. 

Eleventh. And it is further agreed that should any litigation 
arise in any way connected with the work embraced as aforesaid 
in this contract from or by reason of any demand or demands, claim 

: claims, by any person or persons to use within the said Dis- 
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16 trict of Columbia the improvement or payment or payments 

contracted for herein to be laid and put down by the said 
party of the second part, under or by reason of any patent or as- 
signment of patent, either in the form of royalty or damages or in 
any otherwise, the said party of the second part will indemnify and 
save harmless the said party of the first part from all said demand 
or demands, claim or claims, whether arising out of suits or other- 
wise, and the said party of the first part may, at its option, retain 
from the amount or amounts due or to become due under this con- 
tract to the said party of the second part a sum or sums necessary 
or sufficient to satisfy or liquidate all of said demands or claims as 
aforesaid until they shall be amicably adjusted or finally determined 
at law. 

Twelfth. It is further agreed that the measurements shall be 
made by the engineer of the said party of the first part or his assist- 
ants. 3 

Thirteenth. And the said party constituting and composing the 
Board of Public Works in and for the District of Columbia afore- 
said agree with the said party of the second part to perform all the 
stipulations of this contract obligatory in it, and to pay or cause to 
be paid to the said party of the second part, or to his heirs, execu- 
tors, or administrators, in lawful money of the United States, the 
amount which may be found from time to time due him according 
to the contract. 

* » * * is * * 

Fourteenth. It is further agreed that this contract shall be subject 
to any and all provisions of an act entitled “An act to provide a 
government fur the District of Columbia,’ approved February 2], 
1871, so far as the same shall or may be in any respect applicable 
to said contract, and also to any law of the District of Columbia 
pertinent thereto or to any part thereof, as fully as if the same were 
particularly set forth herein. 

In witness whereof the parties to these presents have hereunto set 
their hands and seals the day and year first above written. 

H. D. COOKE, 


L. 8. 
ALEX. R. SHEPHERD, [r. s. 
JAMES A. MAGRUDER, [t.s. 
ADOLF CLUSS, L. 8. 
H. A. WILLARD, IL. s. 


Board of Public Works of the District of Columbia. 
ANDREW GLEASON, Contractor. 


Signed and sealed in presence of— 
W. E. NOTT. 
JOHN W. HURLEY. 


Exhibit B is the same form as Exhibit A, except as to date, num- 
ber, kind and price of work. 
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l/ VI — Findings of Fact and Conclusion of Law. Filed by the 
Court April 14, 1884 


This cause having been heard before the Court of Claims, the 
Court, upon the evidence, finds the facts to be as follows: 


l. 


The Board of Public Works of the District of Columbia entered 
into two written contracts with the claimant, dated June 12, 1873, 
and July 29, 1873, Nos. 700 and 722, for doing certain works on the 
streets of Washington city, and on said contracts said board issued 
to said claimant and delivered to him, by its auditor, certificates of 
the following form: 


TI. 
No. —. WASHINGTON, D. C., —, 18—. 
[ hereby certify that I have this day audited and allowed the ac- 
count of 


for ——. 


— —, Auditor. 


At the time and of the amount and numbered as follows: 


No. 222, dated January 
No. 224, dated January 
No. 225, dated January 
No. Z2i, dated January 
No. 228, dated January 
No. 229, dated January 
No. 3095. dated September 24, 18(5 
No. 3096, dated Septem ber 24, 1873, for 35,000. 
} 
‘ 


1874. for $665.80. 
LS7 1 for $5 000. 
1874, for $5,000 
, 1874, for $5,000 
1874. for $5.000. 


* * od 
™ ~— 


* 
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No. 3097, dated September 24, 1873, for $5,000. 
No. 5098, dated September 24, 1875, for $5,000. 
No. 3099, dated Septem ber 24, 1875, 

No. 3100, dated September 24, 1873, for $909.46 
No. 3207. dated October 4, 1873, for $5,062. 


. 


for S5.000. 


LT]. 


Claimant borrowed $27,000 from Rudolph Blumenburgh on the 
13th of January, 1874; gave his note for $30,000, due in sixty days, 
and deposited as collateral security certificates of the Board of Pub- 
lic Works mentioned in finding |[V. He endorsed them in blank. 
The certificates were to be returned on payment of note. Blumen- 

burgh absconded before maturity of note. Claimant went to 
1s his place of business in Washington some fifteen days before 

maturity of note to arrange as to payment. ‘ He found his 
place closed. Claimant then saw Magruder, treasurer of Board 
of Public Works: notified him that Blumenburgh had certificates, 
and protested against payment of certificates; also notified Shep- 
herd, president of board. No printed assignment on certificates 


Be ay ee, ee, ae ae 
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when claimant signed his name on back of same. Magruder prom- 
ised not to pay certificates if presented; promised he would notify 
claimant if any of the certificates came in. Blumenburgh returned 
to Washington in March, 1874. Claimantsaw him at that time, but 
did not inquire of him as to certificates. 


lV. 
Number, amount, and date of certificates deposited with Blumen- 
burgh by claimant. 


No. 227, dated January , 1874, for $5,000. 

No. 228, dated January 1874, for $5,000. 

No. 229, dated January 13, 1874, for $5,000. 

No. 3095, dated September 24, 1873, for $5,000. 
No. 3099, dated Septem ber 24. 1873, for $5,000. 
No. 3100, dated September 24, 1873, for $909.46. 
No. 3207, dated October 4, 1873, for $5,062. 


No. 222, dated January 13, 1874, for $665.80. 
No. 224, dated January 13, 1874, for 30, O00. 
No. 225, dated January 13, 1874, for ¢5,000. 
13 $ 
13, 


V. 
That certificate No. 222, for $665.80, was indorsed . blank by the 
claimant and was presented to the Board of Audit by Isaac Prior, 


and by said board audited, and its certificate, fundable into 3.65 
bonds of the District of Columbia, issued to said Prior December 8, 


1874. 
VI | 
Certificates numbered 224, 229, for $5,000 each, bear the following | 
indorsement thereon : 
For value received the within debt is assigned and transferred to 


N. A. Cowdrey, who is authorized to collect the same to his own 


use. 
ANDREW GLEESON. ) 


By said N. A. Cowdrey, and by said board audited, and its certifi- 
cates, fundable into District Columbia 3.65 bonds, issued to Cow- 
drey December 16, 1874. 


VIT. 


That certificates numbered 225, 227, and 228, for $5,000 each, were | 
indorsed in blank, by claimant and were presented to the Board of | 
Audit by the First National Bank of the City of New York and by 
said board audited September 5, 1874, and its certificate, fundable 
into District Columbia 3.65 bonds, issued to said First National 


Bank February 27, 1875. 


' 
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19 VIII. 

That the claimant. by his attorney, W. A. Cook, on the 4th day 
of November, 1874, relinquished any claim that he might have had 
to certificate No. 3095, for $5,000. and so notified the Board of Audit. 

$¢ 


That on certificate No. 3100 there is tl 
“across the back ; 


e following indorsement 


me 


For value received the within debt is assioned and transferred to 
N. A. Cowdrey, who is authorized to collect the same to his own use. 
W asHINGTON, D. C., —, 187—. 


Re’d from James A. Magruder, treasurer of the Board of Public 
Works of the District of Columbia, —— dollars, for ——. 
ANDREW GLEASON. 


(Across face:) Cancelled by Board of Audit Oct. 7, 1874. Said 
certificate by said N. A. Cowdrey and by said board audited, and 
certificate fundable in District of Columbia 3.65 bonds, issued to 
Cowdrey Dec. 16, 1874. 

X. 

That on No. o09Y there Is the following indorsement across the 
back : 

For value ree’d the within debt is assigned and transferred to N. 
A. Cowdrey, who is authorized to collect the same to his own use. 


WASHINGTON, D. C., ——, 187-. 
Received of James A. Magruder, treasurer of the Board of Public 


Works of the District of Columbia, dollars. 
ANDREW GLEASON. 


(Across the face:) Cancelled by Board of Audit. by said N. A. Cow- 
drey, and by said board audited, and its certificate, fundable into 
District Columbia 3.65 bonds, issued to Cowdrey Dec. 16, 1874. 


+ oe 
No. 3207, preserted to the Board of Audit by N. A. Cowdrey. On 
back of same is an indorsement: 

For value rec’d the within debt 1s assigned and transferred to N. 
A. Cowdrey, who is authorized to collect the same to his own use. 
WASHINGTON, D. C.. _ 187-. 

Rec’d of James A. Magruder, treasurer of the Board of Public 

Works of the District of Columbia, 


dollars for —— 


ANDREW GLEASON. 


Suid certificate was audited, and certificate, fundable in bonds of 
District, 3.65, issued to Cowdrey December 16, 1874. 


ecore , 7 
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XII. 
Nos. 3096, 3097, 3098, dated September 24, 1873, each for the sum 
, WU i, ; 
of $5,000, has following indorsements across back : 
W asHinotTon, D. C., ——, 187-. 
Rec’d of James A. Magruder, treasurer of the Board Public Works 


of the District of Columbia, —— dollars for :. se & 
ANDREW GLEASON. 


(Across the face:) Cancelled by Board of Publie Works. 


20 It is agreed between counsel for claimant and the Attorney 
General that it appears from the books of James A. Ma- 
gruder, treasurer of the Board of Public Works, that certificates of 
the auditor of the Board of Public Works Nos. 3096, 3097, and 3098, 
in $5,000 each, issued in the name of Andrew Gleason, were re- 
deemed by him on or before October 2, 1873, and that said certifi- 
vates were delivered to him and stamped “ Canceled by the Board of 
Public Works.” 
XIV. 

No. 228. Canceled by Board of Audit September 5, 1874. 

No. 227. Canceled by Board of Audit September 5, 1874. 

No. 225. Canceled by Board of Audit September 5, 1874. 

No. 224. Canceled by Board of Audit October 7, 18 

No. 222. Canceled by Board of Audit October 7, 18 

No. 3207. Canceled by Board of Audit October 4 

No. 3100. Canceled by Board of Audit October 7, 1874. 

No. 3099. Canceled by Board of Audit October 7 

No. 229. Canceled by Board of Audit October 7 

No. 3095. Canceled by Board of Audit August 5, 1874. 


XIV. 
That certificates numbered 3096, 3097, and 3098, for $5,000 each, 
were indorsed by the claimant and presented to and redeemed by 


the treasurer of the Board of Public Works before any notice of the 
claimant’s alleged interest therein was given to the said treasurer. 
XV. 

October 13, 1874, claimant filed his bill in equity in the supreme 
court of the District of Columbia against the Commissioners of the 
District of Columbia, the Board of Audit, the comptroller of the 
District of Columbia, the sinking fund Commissioners of the Dis- 
trict of Columbia, notifying them that he was the owner and pos- 
sessor of the certificates set forth in his petition, and on the 23d day 
of October, 1874, a restraining order was made as follows: 

An original bill praying an injunction to restrain the defendants 
having been filed, it is ordered that the defendants be restrained, as 
prayed in said bill, and especially that the defendant Blumenburgh 
be enjoined from receiving any certificates that may be issued by 


— 
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the defendants Taylor and Broadhead, as well as his agents, attor- 
neys, representatives, and assignees, and that the said Taylor and 
Broadhead be enjoined from auditing certificates No. 3095, for 
$5,000; No. 0096, for $5,000; No. 3097, for $5,000; No. 3098, for 


$9,000; No. 3099, for $5,000; No. 3100 for $907.46; No. 3207, for 
$5,062; No. 222, for $665.80: No. 223. for $5,000: No. 224. for 
$5,000 : No. 225. for $5.000: No. 226. for $5.000: No. 227. for $5,000 : 


9 

~ it aes), htt hy 
No. 228, for $5,000; No. 229, for $5,000, in favor of said Blumen- 
burgh or any one representing him, and from issuing certificates to 
said Blumenburgh or his attorney, agents, assignees, or representa- 
tives. Hearing is fixed for Thursday, 5th day of November, 
1874, at 11 o’clock a. m., until further order. You are hereby re- 
strained as prayed. 


21 XVI. 

R. W. Taylor and John M. Broadhead, as the Board of Audit, on 
the 27th October, filed general demurrer to the bill,on which an order 
was made, as set forth herein: 

ANDREW GLEASON ) 
Us. >No. —. Eq. Doe. 14. 
Rupotrn BLuMENBERG et al. } 


And how come I. W. Taylor and John \| Broadhead. served as 


| i lai ; aw tae ‘ | * 4 “cl 4 4 \y ;y 7 — ‘ ** Be 4 . : 

Ggerenaanus In SAald SU! is Lie OnArad OF 1d] and Sav that the sar 
bill of complaint and the matters and Lines ereln contained and 
set forth are not sutlicient to entitle thi ida compilalnant to any 
answer, reilel, or aiscoveryvy as agaAINSL Ul . iMveienaants: wherefore 
| * . recy 9 a? ] yey ssf * = ’ . i | .* | } ' t i 4 ? a. ‘ : 
ney pray Maem lv WiICLIICr they Stlail U ' mpeiried tO MaKe any 


further or other answer to said bill and the matters and things 
therein contained and set forth, and that they be hence dismissed 
with their reasonable costs in this behal! 

This cause coming on to be heard upon the restraining order 
passed therein and upon the application for injunction, and being 
argued and considered thereon, it is, this 6th Nov., 1874, ordered 
that said restraining order be discharged and the prayer for an in- 
junction be denied as respects the members of the Board of Audit. 
It is further ordered that defendant Blumenburgh cause his appear- 
ance to be entered herein at the first rule day occurring forty days 
after this day ; otherwise the cause will be proceeded with as in case 
of default. 

By the court. 

XVII. 

The plaintiff demanded payment of this indebtedness from the 
treasurer of the Board of Public Works of the District of Columbia, 
but said treasurer failed to pay the same. 

That claimant presented no claim for payment to the Board of 
Audit of these certificates. 


o—216 
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XVIII. 
Blumenburgh nor any assignee of his has accounted with the 


claimant for the proceeds of said certificate transferred to him, nor 
returned the notes of said claimant for which the certificates were 
transferred as collateral security. 

XIX. 

It does not appear that the holders of said certificates, to whom 
they were paid, had knowledge of any equities or claimns thereto on 
the part of the present claimant; such certificates were treated by: 
business and commercial men in the District of Columbia and else- 
where as mercantile securities, and were bought and sold, like 
negotiable instruments, in the market, and they had a current 
market value and were paid by the District authorities to the 
holders. 

XX. 

An accountant of the board made up a list of what he called 
“ contested certificates,’ and that list was used by the board; but it 
does not appear whether or not the certificates now in suit were 
noted thereon or when it was made up. Upon the foregoing the 
court determines as conclusion of law that the petition be dismissed. 


22 VII.— Opinion of the Court. / 
WeELDpov, J., delivered the opinion of the Court: | 
In the year 1873 the claimant entered into two contracts with the 
Board of Public Works of the District of Columbia for certain work 
in the city of Washington, and as the work progressed the auditor | 
il of said board issued to him certificates of the character set forth in 
the findings of the court. 
The board not being able to pay as the necessities of the claimant 


required, on the 13th day of January, A. D. 1874, he hypothecated 
a number of those certificates with Rudolph Blumenburgh, from 
whom he borrowed the sum of $27,000, giving his note for $30,000, 
payable in sixty days. — 

Before the maturity of the note Blumenburgh became involved, 
closed his place of business, and when claimant sought him he could 
not be found; and thereupon claimant notified the president and 
treasurer of the board that he had left certain certificates as col- } 
lateral with him and requested that they should not be paid. 

At the time he pledged the certificates he endorsed them in blank, 
and in that condition they were presented to the Board of Audit after 
its organization in the summer of 1874. 

The Board of Public Works ceased to have any existence after the 
organization of the Board of Audit. 

On the 13th day of October, 1874, the claimant, for the purpose of en- 
forcing his equity in the certificates, commenced a suit for an injunc- 
tion and relief in the supreme court of the District of Columbia 
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against the Board of Audit, the comptroller of the District, the sink- 
ing-fund commissioner, and Blumenburgh, alleging that he was 
the owner of the certificates and in equity entitled to the proceeds, 
subject to the amount received by him. 

Upon the 23d day of October a restraining order was made as 
prayed for, restraining Blumenburgh from receiving certificates of 
the Board of Audit and the board from issuing certificates founded 
on those issued by the Board of Public Works, as described in the 
bill. 

All the certificates sued on in this court were embraced in the bill 
filed in the supreme court. 

The Board of Audit filed a general demurrer, which was sustained, 
and an order entered on the 6th day of November, A. D 187 L. dis- 
charging the restraining order and denying the injunction “ as re- 
spects the members of the Board of Andit.” 

As the findings of the court do not show that Nos. 3096, 3097, and 


38098 were hypothecated with Blumenburgh, and No. 3095 being 
eliminated from this case by the eighth finding, there is left for the 
purpose of this adjudication Nos. 222. 224, 225, 227. 228. 229. oUYY, 
0100, and 3207, making in the aggregate the sum of $36,637.26, as 


set forth in finding 4. 

The suit of the claimant is based upon the theory that the certifi- 
cates of the Board of Publie Works were hot negotiable: that his 
indorsement Was a INnere equitable transt ce and it simply conveyed 
tu the assignee a right in the certificates commensurate with the 

amount of money advanced by Blumenburgh ; that persons 
23 dealing with the holders of such certificates were bound to 

know the exact extent of the rights of the holder, and that 
all payments made by the District to such holder were subject to 
the reserved legal and equitable rights of the claimant. It 1s also 
alleged that the defendant had actual and constructive notice of the 
character of the assignment. 

This suit is for the difference between the amount received by 
claimant from Blumenburgh and the amount specified in the cer- 
t_ficates. 

Cases almost identical with the one at bar have been before this 
Court, and are reported in 16 and 17 C. Cls. R. (Neuchatel, 16; 
Adams, 17, and Laughlin, 17.) 

These cases have been decided by this Court, differing only from 
this in the fact that in none of them did the claimant commence 
proceedings to preserve his rights against the District. 

Did the pendency of that suit, with the result indicated as to the 
Board of Audit, change the rights of the parties, SO as to distinguish 
this proceeding from former adjudications ? 

The Board of Audit had canceled the certificates before the suit 
was commenced, and hence in that proceeding as to that act there 
could be no constructive notice tu it of the equities of the claimant 
in the certificates in controversy. Notice to the officers of the 


Board of Public Works was not in law notice to the Board of 


Audit. 
While the District of Columbia is a unit in its corporate character, 


Se 
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its interests are intrusted to different departments; and if the claim- 
ant intended to attach to it the responsibility of notice he ought to 
have notified the department having jurisdiction of the subject- 
matter. A verbal notice to the president and treasurer of the Board 
of Public Works did not operate as constructive notice to the Board 
of Audit. 

By reference to the finding “an accountant of the Board of Audit 
made up a list of what may be called contested certificates, and 
that list was used by the board, but it does not appear whether or 
not the certificates now in suit were noted thereon or when it was 
made up.” 

The Board of Audit was organized in June, 1874, some four 
months before proceedings were commenced in the supreme court 
and months after the claimant had full knowledge of the fact that 
Blumenburgh had disposed of the certificates in violation of his 
obligation. He saw Blumenburgh in the month of March, and 
did not even mention to him the subject of his ciaim to the cer- 
tificates. 

The certificates were disposed of by Blumenburgh (and even in 
the absence of proof to the contrary the court must assume) to 
innocent parties for value without notice in fact of the restricted 
character of the assignment. ‘The finding discloses the fact that 
such certificates were bought and sold in the market as commercial 
paper, and whatever the law is it was regarded in business circles 
as negotiable paper. 

Is not the claimant justly chargeable with gross negligence ? 
He made an unrestricted assignment of the certificates, permitted 
the Board of Audit to deal with the holders as though they were 
the absolute owners, allowed eight months to elapse from the dis- 
covery of the fraud complained of before he sought to protect him- 
self by judicial proceedings, having in the outset placed his property 
in the hands of Blumenburgh, clothed with every indication of 
ownership and title. 

It is a familiar and just principle of law that in cases where 

24 one of two innocent parties must sustain a loss from the fraud 

of a third person he who reposes confidence in such third 

person and placed in his hands the means of committing such fraud 
must sustain the loss. 

He madea confidant of Blumenburgh, giving him full power 
from all external indications, to deal with the property as his own, 
and if the confidence has been violated upon the claimant must fall 
the consequence of the fraud. 

The defendant paid the certificates in good faith, and must be pro- 
tected against the effect of the claimant’s negligence, who is now 
estopped by his laches. 

As was said in the Adam’s case it may be said in this case of the 
claimant: 

It does not appear whether or not he went before the board and 
presented his claims to the certificates or not. If he did present 
them they were rejected by the board by payment to other parties, 
and so we have no jurisdiction of the matter, since Congress has 
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provided that this Court shall have no jurisdiction to consider claims 
rejected by the Board of Audit. If he did 1 nt it appear when he might 
and ought to have done so he is guilty of laches, and must be held 
to have allowed their payment in that manner without objection. 
In either case he has no cause of action. 

It is not necessary to determine the question whether these in- 
struments were negotiable; there lies at the threshold of this case 
principles of law effectually disposing of the rignts of the parties. 

The substance of this controve rsy was before the Supreme Court 
f the United States in the case of Cowdrey v. Vandenburgh (101 U. 
S. R., 572). The C ourt said: 

The principle is well settled that when the owner of property in 
any form clothes another with the apparent title or power of dis- 
position and third parties are there ‘by induced to deal with him they 
shall be protected. 

Here the complainants could have expressed in their indorsement 
the purpose of the deposit of the certificates with Blumenburgh, that 
it was a security for a specified sum of money, and thus have im- 
parted notice to all subsequent purchasers or assignees that the 
pledge held only a qualified interest in the claim. 

Not having limited the assignment to the amount received by the 
claimant from Blumenburgh, and not having been more diligent in 
preventing the consummation of the fraud now complained of, we 
hold that the claimant is estopped from asserting title to the differ- 
ence between the amount advanced to him by the assignee and the 
amount of the certificates; and the District must be protected against 
the payment of money twice for the same thing. It is therefore 

adjudged that the petition of the claimant be dismissed. 


25 VIlL—Final Judgment of the Court. 
ANDREW GLEESON ) 
is, " No. 61. 
Tue District or CoLuMBIA. } 
At a Court « “eo held in the city of Washington on the 14th 
day of April, A. D. 1884, judgment was order f to be entered as fol- 
lows: 


The Court, on due consideration of the premises, find for the de- 
fendant and do order, adjudge, and decree that the petition of the 
claimant, the said Andrew Gleeson, be dismissed. 


26 [X.—Application of Claimant for and Allowance of Appeal. 
ANDREW GLEESON ) 
vs. - No. 61. 


Tue District oF CoLuMBIA. } 


From the judgment rendered in the above-entitled cause on the 
14th day of April, A. D. 1884, in favor of the defendant, the claim- 
ant, by his attorney, on the 2nd day of July, A. D. 1884, makes ap- 
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plication for and gives notice of an appeal to the Supreme Court of 
the United States. 
July 2, 1884. 
V. B. EDWARDS, 
Att'y for Claimant. 
Allowed : 
C. D. DRAKE, 
Chief Justice. 


In the Court of Claims. 


bo 
~] 


ANDREW GLEESON 
v8. » No. 61. 
Tue Disrricr or CoLuMBIA. } 


I, John Randolph, assistant clerk of the Court of Claims, do hereby 
certify that the foregoing are true transcripts of the pleadings in the 
above-entitled cause, of the findings of fact by the Court and the 
conclusion of law thereon, of the opinion of the Court, of the final 
judgment of the Court, of the application of the claimant for allow- 
ance of appeal to the Supreme Court of the United States, and of the 
allowance of same by Chief Justice Drake. 

[n testimony whereof I have hereunto set my hand and affixed 
the seal of said Court of Claims, at Washingtun city, this 15 day of 
October, A. D. 1884. 

[Seal of Court of Claims. } 
JOHN RANDOLPH, 
Asst Clerk C't of Claims. 


Endorsed on cover: Court of Claims. No. 216. Andrew Gleason, 
appellant, vs. The District of Columbia. Filed March 23, 1885. 
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ANDREW GLEASON, Appellant, 
DS. No. 216. 


THe Districr or Cotumpra, Appellee. | 
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BRIEF OF COUNSEL FOR APPELLANT. 


The appellant bronght suit in the Court of Claims, 
under the act of Congress, approved June 16, 1880, and 
within the time therein required to recover from the 
District of Columbia, thesum of $84,500, the difference 
between the face value and interest and the sum bor- 
rowed on the non-neyotiable and over-due certificates 
of the Auditor of the Board of Public Works, which 
had been given appellant by the Board of Public Works 
for labor performed and materials furnished upon the 
streets of Washington City, District of Columbia, 
under written contracts, and which had been hypothe- 
cated by the appellant with one Rudolph Blumenburg, 
as collateral security for the payment of $27,000 bor- 
rowed of said Blumenburg. The Court of Claims 
decided against the appellant and dismissed his 
petition. 

From this de¢ision of the Court of Claims dismis- 
sing the petition, the appellant has appealed to this 
court. 


PR ee ee eee ae Co en ee ee re ee ee 


The Board of Public Works of the Wistrict « 
Columbia entered into two contracts with the claimant, 
(the appellant,) dated respectively June 12 and July 
29. iIS(o. ror doing cert in work on Tr ‘streets ray \\ ooh. 
ington, and on said contracts the said Board, by its 
auditor, issued: thirteen certificates, aggregating 
$65.727.25. (See findings 1 and 2. page 13.) 

That claimant borrowed of one Rudolph Blumen- 


burg, on the thirteenth January. 1874. $27.000. cave ] 
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bury’s place of business to arrange as to piyment 


the note; found it closed; claimant then notified the 
Treasurer and President of the Board of Public Works 
that Blumenburg had these certificates, and protested 
avainst their payment to him; treasurer promised not 
to pay them and to notify claimant if any of them 


came in. Blumenburg came to Washington in March, 


‘ 


. 


1874, but claimant made no inquiries about certificates. 


These certificates were numbered and dated as 
follow: 
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Nos. 3096, 3097, and 3098, were endorsed by claim- 
ant, and presented to and redeemed by Board of Pub- 
lic Works, before notice of claimant’s interest in them 
was given to treasurer. (See findings 12 and 14). 

That on thirteenth of October, 1874, claimant filed 
his bill in equity in the Supreme Court of D. C., 
against the Commissioners of the D. C., the Board of 
Audit, the Comptroller of the D. C., the Sinking 
Fund Commissioners of D. C. Notifying them that he 
was the ownerand possessor of the certificates set forth 
in his petition, and on twenty-third October, 1874, a re- 
straining order was issued, by which the defendants 
were temporarily restrained, and as prayed in the bill, 
and that defendant, Blumenburgh, be enjoined from 
receiving any certificates that may be issued by de- 
fendants, Taylor and Broadhead, and that said Taylor 
and Broadhead be enjoined from issuing the certifi- 
cates, in controversy here, to Blumenburg, his attorney, 
agents, assignees, or representatives. On demurrer 
by the Board of Audit, on twenty-seventh of October 
the injunction as to the Board of Audit was decided 
(Findings 15 and 16). 

The claimant demanded payment of this indebted- 
ness from the Treasurer of Board of Public Works, and 
was not paid. He did not present his claim for pay- 
ment to Board of Audit. Neither Blumemburg nor 
his assignee has accounted with claimant for proceeds 
of certificates, nor returned the notes of claimant. 
(l’indinys 17 and 18). 

It does not appear that holders of said certificates, 
to whom they were paid, had knowledge of any equties 
or claims of claimant. That these certificates were 
treated by commercial men in D. C., and elsewhere, 
as mercantile securieties, were bought and sold like 
negotiable instruments in the market, and paid by 
district authorities to holders. (See finding 19). 


‘hat accountant of the Board made a list of what 
he cailed contested certificates, which was used by 
the board; but it did not appear that the certificates 
in suit were quoted thereon. (See finding 20). 

Upon these facts, so found, the Court of Claims dis- 
missed the petition of claimant. 


ASSIGNMENT OF ERRORS. 


The Court of Claims erred in dismissng the claim- 
ant’s petition. 


ARGUMENT. 


It is respectfully submitted that on the facts found, 
and the law, as settled by this Honorable Court, this 
decision of the Court of Claims is erroneous, and 
should be reversed. 

It is a fact, found, that all the certificates embraced 
in this suit were the subject-matter of the temporary 
restraining order, granted against the Board of Public 
Works and the Board of Audit. That this order was 
served on the said Boards as early as twenty-seventh 
October, 1874. That none of the said certificates of 

sjoard of Public Works were converted into the fund- 
able certificates of the Board of Audit until December 
16, 1874, nearly two months after notice was given by 
said injunction proceedings of the equities of claim- 
ant to these certificates. 

The question is, can the Board of Audit, after this 
notice, by its action, destroy the equity of claimant to 
them ” 

The fact found in 19 finding, that these certificates 
were treated as mercantile securities, and bought and 
sold like nevotiable instruments, cannot effect the law 
of this case. 


The question is, what was the character of these 
certificates? not what what was supposed to be their 
character. 

The rights of parties are determined by the answer 
to the first question without any regard to the last. 

[t will not be pretended they were negotiable paper. 
They had no element of negotaibility, as will appear 
from their face, as found in 2 finding. Ii is a mere 
certificate of the Auditor of Board of Public Works 
that the amount of the claimant was audited and al- 
lowed for the sum specified therein. The distinction 
between negotiable and non-negotiable paper is well 
stated by Wharton in the second volume of his 
work on Contracts. ($838). 

These very certificates were held in Cowdrey vs. Van- 
denburg, (101) U. S. R., 574, to be non-neyotiable. 

It is deemed useless to multiply authorities on this 
point. It will not be maintained that these certificates 
were negotiable or that their legal character could be 
changed by the manner in which they were regarded 
and treated by business men of the District of Colum- 
bia and elsewhere. 

They were non-negotiable and passed by assignment 
to the several assignees, subject to all the equities of 
the original owner or payee. 

This doctrine is well discussed by Mr. Justice Field 
on his opinion of the court, rendered in Ins. Co. os. 
Eldredge, 102 U.S. R., 545. 

This court has also held that payment after notice, 
does not protect the party paying a non-negotiable 
security. 

That payment of a negotiable security after notice, 
does not protect as to amount paid after notice. Dres- 
ser os. Mo. and lowa Con. Co., 98 U.S. R., 92. 

It is maintained that the general doctrine is well 
established, that in negotiable paper parties are pro- 


tected in payment without notice, and in non-negoti- 
able paper assignees take subject to all the equities of 
assignor even without notice. 

But Mr. Justice Weldon in delivering the opinion of 
Court of Claims in this case, relied on the case of 
Cowdrey vs. Vandenburgh, decided by this court and 
reported in 101 U.S. R., 572. 

by a careful inspection of that case, it will be found 
that the opinion of Mr. Justice Fields does not 
authorize the opinion of Court of Claims in this case ; 
that was a suit by Cowdrey, the original owner of one 
of these certificates, against Blumenburg, to compel a 
surrender of the certificates, which he had acquired 
in &@ manner precisely similar to the mode in which 
he acquired Gleason’s. It appearing that Cowdrey 
had obtained possession of the certificate, the bill was 
umended and Cowdrey made a party; in his answer 
he admitted possession of certificate and averred he 
had obtained possession in the ordinary course of 
business as a broker for value, but he did not state 
what he paid for it. The court did hold there, that 
the endorsement in blank by Vandenburgh would pro- 
tect any bona fide holder for value, but he did not 
prove he paid any value for the certificate, and he was 
considered as holding subject to all equities of Vanden- 
burgh, and Cowdrey was decreed to stand in the shoes 
of Blumenburg. 

In this case there is no proof that the holders of 
these various certificates paid any value for them. 
The assignments written over Gleason’s name were 
similar to that averred in Cowdrey’s answer. There 
is nothing therefore in Cowdrey vs. Vandenburgh to 
protect the holders of these certificates without proof 
of payment of value for them; that was a controversy 
between the original owner and an assignee. 


In this ease the Board of Audit. after receiving full 


notice that these certificates were frandulently held 
by some one, and that they still belonged to Gleason, 
undertook without inquiry to ignore the claims of 
Gleason, and recognize the claims of the holders who, 
as far as the Board of Audit Knew, were parties to the 
fraud of Blumenburg. 


The Court of Claims in its opinionalso relies on the 


case of Laughlin os. District of Columbia, decided by 
the said court and affirmed by this court in 116 U. 8S. 
R., 485. 

It is submitted that there is no conflict between the 
principles declared by this court in Laughlin os. Dis- 
trict of Columbia and those contended for here. 


In that case the certificates of Laughlin, exactly like 
those of Gleason, were in alinost exactly the same way 
and for similar purposes placed into the hands of 
Blumenburgh. In both cases Blumenbury disposed of 
the same to parties who presented them to the Board 
of Audit. 

But Laughlin gave notice of his ownership to the 
Treasurer of the Board of Public Works. Gleason gave 
his notice to the Board of Audit. Mr. Chief Justice 

| Waite, in delivering the opinion of the court, held that 
; the Board of Audit was in no sense the Board of Pub- 
lic Works, or its successor; but that it was anew de- 
partment of the District Government established “ to 
examine and audit for settlement” this ciass of district 
debts. He further held that a notice to the Treasu- 
rer of the Board of Public Works was in no sense of 
the word a notice to Board of Audit, and that the 
latter Board was not affected by notice to the former. 


The Chief Justice says, page 489, 


“The only question we have now to decide is 
whether the letter of June 5, 1874, addressed by 
the attorney of Laughlin to the Treasurer of 
Board of Public Works, and placed on file with 
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the papers of the Board, makes the district an- 
swerable to Laughlin for amount due on the cer- 
tificates, notwithstanding payment to Cowdrey 
upon allowance by the Board of Audit. The Court 
of Claims was of opinion that it did not, and in 
this we coneur.” 


he question now presented to this court, for the 
first time, is whether the notice to the Board of Audit. 
by the suit in question, makes the district liable to 
Gleason—notwithstanding payment to others upon 
allowance by Board of Audit after due notice. 

The reasoning of the Chief Justice in Laughlin’s 
case is strong authority to hold that the district is 
liable to Gleason on these certificates. He says, on 
page 490, 


=i If the (*t rlificate s had hee ji pie Né ntled 10 the 
“re (LSU CT ap le i the letter IDILS (he livere d lo him if 
mould have been his duty lo notify Laughlin, he- 
Fore payment, so that the proper steps might be 
taken to contest the right of the holder to the 
money. but when the office of Treasurer of the 
Board of Public Works was abolished, and the 
board of Audit created, an entirely new condition 
of things arose. The statute authorizing the 
Board gave notice to Laughlin that he must him- 
self appear before that tribunal, to assert his 
rights as avainst the holder of his certificates, or 
lake SOMLE other steps ta PTreEeve nt lheir payment, 
and if he did not his claim against the district 
would be lost.” 


Now, in this case, the claimant did all he could do. 
His whole bona fide claim to the certificates was set 
out in his bill in equity, and the whole of the fraudu- 
lent claim of Blumenburg was also given. The 
Board of Audit was in possession of the whole case. 
The certificates were described by numbers, date, and 
amount, so that there could be no trouble in identifying 
them when presented. He could not, by the allega- 


a 


tions of his bill, advise the Board of Audit, who at 
that time held them. He had no information that 
Blumenburg had parted from them. 

In this condition of affairs, it is maintained that it 


was the dnutv of the Board of Audit. when these cer- 


tificates were presented, to notify Gleason that he 
might appear and assert his rights to them, and that 
the failure to do this made the district liable to 
Gleason. 

Justice Weldon, in delivering the opinion of the 
Court of Claims, on page 19, gives importance to the 
fact that the Board of Audit had canceled these cer- 
tificates of Board of Public Works issued to claimant 
before the suit was brought by him, which was the 
value of his claim to them. ; 

It is respectfully submitted that this canceling, 
was not the adjudication of the rights of different 
claimants, but a declaration of the Board that those 
certificates were to be retained and new ones of this 
new Board issued in their stead to the rightful owner. 

[tf was a private mark of the Board of Audit, to 
prevent these certificates from again going into cir- 
culation. It was no part of their duty prescribed by 
the law of twentieth June, 1874. 

by §6 the First and Second Comptroller of the 
Treasury of the United States were constituted a Board 
of Audit, “to examine and audit for settlement,” 
among other things “the debt purporting to be 
evidenced and ascertained by certificates of the Audi- 
tor of the Board of Public Works.” This Board was 
required to “issue to each claimant, a certificate signed 
by each of said Board and countersigned by the Comp- 
troller of the district, stating the amount found to be 
due to each and on what account.” 

The duty of this Board was to issue certificates, and 
it is clear that nothing was done to bind the district 


until their certificates were issued That the cancel- 
lation of the old certificates was not even a step 
towards determining to whom the new should be given, 
or in what amounts, until the new certificates were 
issued; it was still in the power and was the duty of 
this Board of Audit to control them and give them to 
the proper owners of the old certificates. 

Under the doctrine declared by this court in the 
Laughlin cases, it is respectfully submitted that the 
judgment of the Court of Claims must be reversed. 

EPPA HUNTON, 
V. B. EDWARDs, 
Counsel Jor Appt llant 
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COUNTER-STATEMENT AND BRIEF OF ARGUMENT FOR 
DEFENDANT. 


COUNTER-STATEMENT. 


Andrew Gleason, a contractor with the Board of Pub- 
lic Works of the District of Columbia, on and prior to 
the 13th of January, 1874, received certain certificates 
for work done on the streets of Washington City, aggre- 
gating the sum of $56,637.26, of the number, dates, and 
amounts set forth in Finding II (Trans., p. 13). 
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The certificates were in form as foliows: 
No.—. WASHINGTON. D. C.. ——— 18—, 


I hereby certify that I have this day audited and 


allowed the account of ———— ————. for ——_-—. 


Audior. 


} 


On the 13th of January, 1874, claimant borrowed 
$27,000 from Rudolph Blumenburgh, for which he gave 
his note at sixty days for $30,000, and deposited as col- 
lateral security certain of the certificates received as above 
stated, which he indorsed in blank, amounting to 
$41.6355.26. 

Fifteen thousand dollars (Nos. 3096, 3097, and 3098) 
of the amount of certificates, received as above stated, 
were not deposited as collate ral lor the payment of said 
note of $30,000, but were presented by the claimant and 
redeemed by the treasurer of the Board of Publie W orks. 
(Findings AIT, AIII, ALV, Trans., p. 16.) 

Claimant, by his attorney, relinquished any claim to 
certificate No. 3095 for $5,000 on the 4th of November, 
1874. (Finding VIII, Trans., p. 15.) 

His claim against Blumenburgh is therefore for the 
face value of the remaining certificates, amounting to 
$36,637.26, less $30,000, the amount of his note, o1 
$6 .637.26. 

Blumenburgh absconded before the maturity of the 
note. Claimant notified Magruder, treasurer of the Board 
of Public Works, that Blumenburgh had certificates, and 
protested against their payment; he also notified the presi- 
dent of the Board. 
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in Injunction denied, as respects the members of 


of Audit. 


BRIEF OF ARGUMENT 


By section 6 of act of 20th of June, 1874, entitled 
“An act for the government of the District of Columbia 
and for other purposes,” a Board of Audit was created, 
with power “to examine and audit for settlement all the 
unfunded or floating debt of the District of Columbia 
and of the soard ot Publie W orks, hereinafter specified, 
namely: First, the debt evidenced by sewer certificates ; 
secondly, the debt evidenced by the certificates of the 
Auditor of the Board of Public Works; * * * and, 
for the purposes hereinbefore specified, shall have the power 
to subpcena witnesses, administer oaths, and examine wit- 
nesses under oath. * * * Said Board of Audit shall 
give notice for the presentation of the claims hereinbefore 
specified in such manner as may be deemed necessary, and 
no claim shall be audited or allowed unless presented 
within ninety days after the first publication of such 
mies” ~ * = * (26 Mat. le, 119.) 

Claimant presented no claim for payment to the Board 
of Audit of the certificates in controversy. (Finding 
XVII, Trans., p. 17.) 

In the case of Adams vs. The United States (17 C. Cls. R., 
361) Adams received similar certificates to those given to 
Gleason. He hypothecates such certificates with Blumen- 
burgh, with indorsement in blank. He gave notice to the 
treasurer of the Board of Public Works. It does not ap- 
pear whether he gave notice to the Board of Audit or 
whether he resisted the payment of any certificates by the 
board, or appeared before it to assert any claim of his own 


~ 


-araramecomtee. 


thereto. Judge Richardson says, in delive ring the opin- 


lon of the court (ibid... 366 


a 
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lt was the duty of the claimant (oO assert and 
prove his title to the certificates to the board of Audit 
when or betore they were presented ror redemption. 
The findings show that it does not appear whether or 
not he went before the board and presented his claims 
to the certificates or not. If he did present them. 
they were rejected by the board by pay ment to other 
parties, and so we have no jurisdiction of the matter 
since Congress has provided that this court shall have 
no jurisdiction to consider claims rejected by the 
Board of Audit. If he did not appear and object 
to the payment of the certificates to other parties, 
when he might and ought to have don SO), he is guilty 
of laches, and must be held to have allowed their pay- 
ment in that manner without objection. In either 
Case he has ho cause of action. 


In Netehatel ¢ ompany s Cause (16 C. Cls. R.. GOO) it was 
decided that the indorsement * put it as much inthe power 
of the holder to receive the payiit ‘nt as if he himself had 
personally presented the certificates and received money 
for them. The defendant having made payment under 
such circumstances, the next and.fibal question is whether 
the District of Columbia shall be condemned to pay the 
debt a second time? Wecan see no justification in doing 
so. If one of two parties must lose through such a pay- 
ment it must be the one whose act authorized it to be 
made, and not the one who on the face of the transaction 
appears to have been innocent of any wrong.” 

In the case ot Laughlin Vs, The Distri ‘ of Columbia 


(116 U.S., 489) the facts presented in all essential particu- 


lars were similar to those in the ease at bar. Chuief-Jus- 


tice Waite, in delivering the opinion of the court, says: 


[t has been settled by this court that if the owner 
of certificates of the Auditor of the board of public 
works, like those now in question, places them in the 
hands of a third person indorsed in blank, so as to 
give him apparent authority for their collection, pay- 
ment by the District to the person so invested with 
apparent authority, without notice of a want of actual 
authority, will disc harge the debt. (Cowdry v. Van- 
‘ rites LQ] U ; S579. Looney v. District of Coliuime- 
hia 113 UU. S. 258.) The Court of Se SO tage 
in Pasi Vv. District of Columbia (17 ._ ee sol, 1d 
C, Cls. 351); decided at the sack ae fh sweat sda. 
which was but a little more than a year atter the act 
giving that court jurisdiction in that class of claims 
was passed. Such being the law, the only question 
we have now to consider is, whether the letter of June 
5, 1874, addressed by the Attorney of Laughlin to 
the treasurer of the board of publie works and placed 
on file with the papers of the board, makes the Dis- 
trict answerable to Laughlin for the amount due on 
the certificates, notwithstanding the payment t to Cow- 
dry upon the allowance by the board of audit. The 
Court of Claims svas of opinion that it did not and 
in this we concur. 


The point is made by claimant that the case at bar 1s 
distinguished from the eases above cited in this, that cer- 
tain proceedings in equity had been instituted by him in 
the supreme court of the District of Columbia, in which 
the Board of Audit was a party defendant. That although 
the restraining order was discharged, and the prayer for 


an Injunction denied as respects the members of the Board 


of Audit. such proceedings operated! us a notice tothe Board 
of Audit of the claim of petitioner. ! is therefore asserted 
that it was the duty of the Board of Audit to notify 
Gleason to appear and assert his claim. 

No such duty devolved upon the Board of Audit us 
claimed, On the contrary, it was the duty of the claim- 
ant to appear before the board and under the general 
notice present and prove his claim. The board had power 
to “subpeena witnesses, administer oaths, and examine 


witnesses.” In the Laughlin Case, supra, it is held— 


The board of audit was in no sense the board of 
public works or its suecessor. It was a department 
of the District government established “ to examine 
and audit for settlement ” certain classes of the debt 
of the District. It was imvested for this purpose 
with quasi judicial powers. The board 
could not begin its work until publie notice had been 
elven the creditors ot the District to appear and pre- 
sent their claims and it could only act for a limited 
period. The notice was to all the world and re- 
quired all who had claims to appear or suffer the 
consequences, if they kept away. ts, He 
knew or ought to have known that the holders of the 
ct rtifieates night present them or demand their al- 


lowance. 


The claimant presented no claim fot payment to the 
board of audit for these certificates. (Trans. 17.) 

Mere notice of a claim to the board of audit is not suffi- 
cient ; the board must not only be notified, the claim must 
be prove } (Laughlin Case, SUPT }. 

[In the case at bar, if the proceedings in equity should 


be regarded as equivalent to a notice then the notice was 
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Prior to the institution of such proceedings the 


too late. 
certificates of the Auditor of Public Works had been pre- 
sented to the board of audit bv the holders and to the 
holders, and canceled at the instance of such holders. 
The claim was by such act virtually decided. As claim- 
ant did not appear and object to the payment to other 
parties he is guilty of laches, and has no cause of action 
(Adams Case, supra). 

As declared in the very able opinion of the court below, 
“the defendant paid the certificates in good faith and 
must be protected against the effects of claimants’ negli- 
gence. 

That in the case at bar there is no proof that the hold- 
ers of the various certificates paid value for them is im- 
material. Before the board of audit the holders of the 
certificates were prima facie the owners, and were, as has 
been declared by the court, properly so recognized. In 
the case of Laughlin, supra, his honor the Chief Justice 
says : 

As he failed to appear at all, there was nothing for 
the board to do, but to act upon the evidence which 
was before it, and decide accordingly. In Cowdrey 
vs. Vandeburg (101 U.S. 572) the suit was by Van- 
deburg the owner of a certificate like those now in 
question, against Blumenburg and Cowdrey to com- 
pel the surrender of the certificate to him, upon alle- 
gations, very similar to those which are here made 
against them. Upon proof of the charge against 
Blumenburg and a failure by Cowdrey to show that 
he paid value for the certifjeate, the degree sought was 
granted. So here, if Laughlin had appeared before 
the board and made his showing, it is possible he 
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might have got the pay instead of Cowdrey, but he 
failed to do so, and it is now too late to assert his 
rights against the District. 

Claimant failed to appear before the board, and it is now 
too late for him to assert his rights against the District. 

In view of the decisions above cited, it Is immaterial 
as to whether the certificates of the Auditor of Public 
Works were or were not negotiable. The holder of the 
certificate was prima facie the owner, and was so recognized 
by the Board of Audit. It was the duty of the claimant 
not only to notify such board of his alleged equities, but 
to appear and prove his claim in issue with the holder of 
the certificates, 

In the case at bar it is found as a fact that it does not 
appear that the holders of the certificates had any knowl- 
edge of the alleged equities of claimant. 

Where one of two innocent parties must sustain a loss 
by the fraud of a third, he who places confidence in the 
third and places in his hands the means of committing 
the fraud must sustain the loss. 

The certificates may not, from their character, be regarded 
legally as negotiable, but it is found as a fact in this case 
that they were in the District of Columbia and elsewhere 
actually so regarded. 

Under such circumstances the depositing of the certifi- 
eates with Blumenberg was under an implied contract 
with him that he should treat them as negotiable. They 
were purchased by the holders as negotiable. It is sub- 
mitted that, being indorsed in blank, an innocent pur- 
chaser was entitled to notice of any equities. 
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It is insisted that the judgment of the court below 
should be affirmed. 
Respectfully, 
A. H. GARLAND, 
Attorney-General. 

RoBeERT A. HOWARD, 
Assistant A ttorney- Gene ral. 

Fk. P. DEWEEs, 

Assistant Attorney. 
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